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THE 

THE CODE OF CIVIL PROCEDURE 

CONTENTS. 

Preamble. 

PRELIMINARY. 

Sections. 

1. Short title. 

Commencement. 

Local extent. 

2. Interpretation-clause. 

3. Enactments repealed. 

Referances m previous Acts. 

Saving of procedure in suits instituted before 1st June, 1882. 
Appeals pending on 20th July, 1879. 

4 Saving of certain Acts affecting Central Provinces, Burma, 
Punjab and Oudh 

4A. Power to modify the Code in its application to Revenue 
Courts. 

5. Sections extending to Provincial Small Cause Courts. 

6. Saving of jurisdiction and procedure— 

(a) of Military Courts of Request. 

(b) [Rep, bp Act VIII of 1877 , s. £ and &¥] 

(«) of village Munsifs and Village Panciny#ts in Madras. 

(d) of Recorder of Rang®on sitting as Insolvent Court. 

7. Saving of certain Bombay laws. 

8. Presidency Small Cause Courts. 

9. Division of Code. * 

PART 1. 

OF suns IN GENERAL.O 


CHAPTER I. 

Of the jurisdiction of the ^octets and fifes Judicata * 

10. No person exempt from jurisdiction by reason of desc^&t oar 

place of birth, 

11. Courts to try all civil suits unless spirally barred. 

12. Pending stTSfcs, 

13. \ 

14. When foreign judgment no bar to suit in British . 



CHAPTER II. 

Of the Place of Suing. 


Sections. 

15. Court in which suit to be instituted. * 

16. Suits to be instituted where subject-matter situate. 

16A. Place for msitution of suit where local limits of jurisdiction 
of Court are unceitam. 

17. Suits to be instituted where defendants reside or cause of a<$ion 

arose. 

18. Suits for compensation for wrongs to person or moveables. 

19 Suits for immoveable property situate in single district, but 

within jurisdictions of different Courts. 

Suits for immoveable property situate m different districts. 

20 Power to stay proceedings where all defendants do not reside 

within jurisdiction 
Application wuen to he made 

21. Remission of court-fee where suit instituted in another Court. 

22. Procedure where Courts m which suit may be instituted sub- 

ordinate to same appellate Court 

23. Procedure where they are not so subordinate. 

24. Procedure where they are subordinate to different High Courts. 

25. Transfer ©f suits. 


CHAPTER III 

r 

Of Parties and their Appearances, Applications and Acts. 

28. Persons who may be joined as plaintiffs. 

27. Court may substitute or add plaintiff for or to plaintiff suing. 

28. Persons who may be joined as defendants. 

29. Joinder of parties liable on same contract. 

30. One party may sue or defend on behaF of all in r same interest. 

31. Suit not to fail by reasoh of misjoinder. 

32 Court may dismiss or add parties. 

Consent of person added as plaintiff or next friend. 

Parties to suits instituted or defended under section 30. 
Defendants added to be served. 

Conduct of suit. ~ r 

33. Where defendant added, plaint to be amended. 

34. Time for taking objections as to non-joinder or misjoinder. 

35. Each of several plaintiffs ordefendants may authorize any other 
to appear, &c., for him. 

Authority to be in writing signed and filed. r 

Recognized Agents and Pleaders. r 

36. Appearances, &c, } may be in person, by recognized agent or by 
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Sections. 

37. Recognized agents. 

Persons holding powers-of-attorney from parties out of jurisdiction. 
Certificated mukhtars. 

Persons carrying on trSde or business for parties out of jurisdiction 
Recognized agents ip Punjab, Oudh and Central Provinces. 

38. S^vice of process on recognized agent. 

39. Appointment of pleader. 

40. Service of process on pleader. 

*41? Agent to receive process. * 

His appointment to*be in writing and to be filed m Court. 


CHAPTER IV. 

Of the Frame of the Suit. 

42. Suit how to be framed. 

43. Suit to include whole claim. 

Relinquishment of part of claim. 

Omission to sue for one of several remedies. 

44. Only certain claims to be joined with suit for recovery of land. 
Claims by or against executor, administrator or heir. 

45. Plaintiff may join several causes of action. 

Court may order separation. 

46. Defendant may apply to confine suit. 

47. Court on hearing application may exclude some causes and order 
amendment. 


CHAPTER V. 

Of the Institution of Suits. 

48. Suits to bo commenced by plaint. * % 

49. Language of plaint. 

50. Particulars to be contained in plaint. 

In money-suits. m * 

Where plaintiff sues as representative. 

Defendant’s interest and Stability to be shewn. 

Grounds of exemption from limitation-law. 

51. Plaints to be signed and verified. 

62. Contents of verification. # 

Verification to be signed. 

53. WheTi plaint may be rejected, returned for amendment or amen- 
ded. 

Proviso. , 

Attestation of amendment. 

54. When plaint shall be rejected. 

55. Procedure on rejecting plaint. 
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Sections. 

56. When rejection of plaint does not preclude presentation of 
frssh plaint. 

57 When plaint shall be returned to bejpresented to proper Court. 
Procedure on returning plaint. 

58 Procedure on admitting plaint. 

Concise statements. 

Register of suits. 

59 Production of document on whigh plaintiff sues. 

Delivery of document or copy. 

List of other documents. 

60. Statement m case of documents not in his possession or power. 
61 Suits on lost negotiable instruments. 

62. Production of shop-book. 

Original entry to be marked and returned. 

63. Inadmissibility of document not produced when plaint filed. 


CHAPTER VI 

Of the Issue and Sebvice of Summons. 

Issue of Simmons. 

64. Summons 

65. Copy or statement annexed to summons. 

66. Court may order defendant or plaintiff to appear in person. 

67. Ho party to be ordered to appear m person unless resident 

within 50 or, where there is railway, 200 miles. 

68. Summons to be either to settle issues or for final disposal 

69. Fixing day for appearance of defendant. 

70. Summons to prder defendant to produce documents required 

by plaintiff or relied on by defendant. 

71. On issue of summons for final disposal, defendant to be directed 

to produce his witnesses. 

Service of Summons .* 

72. Delivery or transmission of summons for service. 

73 Mode of service. 

74 Service on several defendants. • 

75 Service to be T>n defendant m person, when practicable, or on 

his agent. • # 

76. Service on agent by whom defendant carries on business. 

77. Service on agjpnt in charge, m suits for immoveable property. 

78. When service may be on male member of defendant’s family. 

79. Person served to sign acknowledgment. 

80. Procedure when defendant refuses to accept service or cannot 

be fouud 

8J Endorsement of time and manner of service. 

82* Examination of serving-officer. 

. Substituted service 
83 Effect of substituted service. 
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Sections. 

84. When service substituted, time for appearance to be fixed. 

85. Service of summons when defendant resides within jurisdiction 

of another Court and has no agent to accept service * 

86. Service within Presidency-towns and Bangoon of process issued 

by Provincial Courts. 

87 Sef«vice on defendant in jail. 

88 Procedure if jail be m different district. 

89.^ Service when defendant resides out of British India and has 
no agent to accept service. 

90 Service it? foreign territory through British Besident or Court. 
91. Substitution of letter for summons. 

92 Mode of sending such letter. 

Service of Process. 

93. Process to be served at expense of party issuing. 

Costs of service. 

94. Notices and orders in writing how served. 

Postage . * 

95. Postage. 


CHAPTEB VII. 

Of the Appearance of the Parties and Consequence of Non- 

APPEARANCE. 

96. Parties to appear on day fixed in summons for defendant to 

appear and answer * 

97. Dismissal of suit where summons noi servedyn consequence of 

plaintiffs failure to pay fee for issuing. 

Proviso. 

98. Tf neither party appears, suit to be dismissed. 

99. In such 4 ase piam?iff may bring 'fresh suit; or Court may 

restore suit to its file 

• 99 A. Dismissal of suit where plaintiff, after summons returned 
unserved, fails for a year to apply for fresh summons. 

100. Procedure if only plain! iff appears — 

when summons duly Merced, 

when summons not duly served, . 

when summons served, but not in due time. 

101. Procedure where defendant appears on day tof adjourned hear- 

ing, and assigns good cause for previous x3bn-appearance. 

102. Procedure whejpe defendant only appears. 

103. Decree against plaintiff by default bars fresh suit, 

104. Procedure yv here defendant residing out of British India does 

not appear. 

105. Procedure in case of non-attendance of one or more of several 

plaintiffs. 



VI 


Sections, 

106. Procedure in case of non-attendance of one or more of several 

defendants. 

107. Consequence of non-attendance, without sufficient cause 

shewn, of party ordered to appear fn person. 

Of setting aside Decrees esc parte. 

108. Setting aside decree esc parte against defendant. r 

109. No decree to be set aside without notice to opposite party. 

CHAPTER VIII 

Of Written Statements and Set-off. 

110. Written statements. 

111. Particulars of set-off to be given in written statement. 

Inquiry. 

Effect of set-off 

112. No written statement to be received after first hearing. 

Provisoes. * 

113. Procedure when party fails to present written statement called 

for by Court. 

114. Frame of written statements. 

115. Written statements to be signed and verified. 

116 . Power of Court as to argumentative, prolix or irrelevant 

written statements. 

Attestation of amendments. 

Effect of rejection. 


CHAPTER IX. 

Of the Examination of the Parties ay the Court. % 

117. Ascretainment whe%3r allegations ip plaint and written 

statements admitted op denied. r • 

118. Oral examination of party, or companion of himself or his 

pleader, * * 

119. Substance of examination to be written. 

120 Consequence Cf refusal or inability of pleader to answer. 

. r 


CHAPTER X. 

Of Discovery ani£ of the Admission, Inspection, Production 
Impounding and Return of Documents. 

121. Power to deliver interrogatories. 

122. Service of interrogatories. 

123. Inquiry into propnety of exhibiting interrogatories. 

124. Service of interrogatories on officer of Corporation or Company. 
|25. Power to refuse to answer interrogatories as irrelevant, &c. 



Sections. 

126. Time for filing affidavit in answer. 

127. Procedure where party omits to answer sufficiently. * 

128i Power te demand admission of genuineness of documents. 

129. Power to order discovery of document. 

Affidavit in answer to such order. - 

130. Power to order production of documents during suit. 

131. Notice to produce for inspection documents referred to in 

. % plaint, &c. * 

Consequence of non-compliance with such noitce. 

132. Party receiving $ieh notice to deliver notice when and where 

inspection may be had. 

133. Application for order of inspection. 

134 Application to be founded on affidavit. 

135. Power to order issue or question on ,which right to discovery 

depends to be first determined. 

136. Consequences of failure to answer or give inspection. 

137. Court may send for papers from its own records or from other 

Courts. * 

138. Documentary evidence to be in readiness at first hearing. 

139. Effect of non-production of documents. 

140. Documents to be received by Court. 

Rejectio n of irrelevont or inadmissible documents. 

141. Endorsements on documents admitted m evidence. 

141 A. Endorsements on copies of admitted entries in books, ac- 
counts and records* 

124. Endorsements on documents rejected as inadmissible evi- 
dence. * 

142 A. Recording of admitted and return of rejected documents. 

143. Court may order any document to be impounded. 

144. When document admitted m evidence may be returned. 

When document may be returned before time limited. 

Certain document:? not to be retarded. 

Receipt to be given for returned document. 

145. Provisions as to documents applied to material objects. 


CHARTER XL 
Of the Settlement of Issues. 

146. Framing of ksues. , ’ 

147. Allegations from which issues may be framed. 

148. Court may examine witnesses or documents before framing issues. 

149. Power to amend, add and strike out issues. 

150. Questions «f fact, or law may by agreement be stated in fora of 

issues. 

151. Court, fi satisfied that agreement was executed in good faith, 

may pronounce judgment, * 



Sections. 


CHAPTER XU. 

• Disposal op the Suit at the first Hearing, 

152 If parties not at issue on any question of low or fact 
153. If one of several defendants he not at issue with plain ti it 

154 If parties at issue on questions of Uw or fan l, 

Court may determine issue, 
and pronounce judgment 

155 If either party fails to prodilbe his evidence, Court nm* pro- 

nounce judgment or adjourn suit. 


CHAPTER XIII. 

Of Adjournments 

156 Court may grant time and adjourn hearing 
Costs of adjournment 

157. Procedure if parties fail to appear on day fixed . 

158. Court may proceed notwithstanding either party fails to produce 

evidence, &c. 


CHAPTER XIV. 

Op the Summoning and Attendance of Witnesses. 

159. Summons to attend to give evidence or produce documents. 

160. Expenses of witnesses to be paid into Court on applj mg for 

summons* 

Scale of expenses. 

161. Tender of expenses to witness. 

162. Procedure where insufficient sum paid in. 

Expenses if witness detained more than one day. 

163. Time, place and purpose of attendance to be specified in sum- 

mons. . # • 

164. Summons to produce document. 

165 Power to require persons present in Court to give # e valence. 

166. Summons how served • 

167 Time for seeing summons. 

168. Attachment of property of absconding witness. 

169. If witness appears, attachment may be withdrawn. 

170. Procedure jf witness fails to appear. 

171. Court may Jf its own accord summon as witness strangers to 

suit. 

172. Duty of persons summoned to give evidence or produce docu- 

ment. * 

173. When they may depart, 

1/4 Consequences of failure to comply with summons. 

Procedure when witness apprehended cannot give evidence or 
produce documents. 
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Sections. 

1 75. Procedure wherT^witness absconds. 

170. Persons bound to attend in person. 

177. Consequence of refusal of party to give evidence when 

called on by Court* 

178. Pules as to witnesses to apply to parties summoned. 

^ 

CHAPTER XV. 

Or* the Hearing of the Sutt»and Examination of Witnesses. 

179. Statement and pj&duction of evidence by party having right to 

begin. 

Rules as to right to begin. 

180. Statement and production of evidence by other party. 

Reply by party beginning. 

181. Witnesses to be examined in open CSurt. 

182. How evidence shall be taken m appealable cases. 

1 83. When deposition to be interpreted. 

184. Memorandum when evidence not taken down by Judge. 

185. When evidence may be taken m English. 

185 A. Power for Local Government to require evidence to be re- 
corded in English. 

18G. Any particular question and answer may be taken down. 

187. Questions objected to and allowed by Court 
188 Remarks on demeanour of witnesses. 

189. Memorandum of evidence m unappealable cases. 

190. Judge unable to make such memorandum to record reason 

of his inability. * 

191. Power to deal with evidence taken down by another Judge. 

192 Power to examine witness immediately. * 

193. Court may recall and examine witness 


CHAPTER XVI. 

Of Affidavits 

194. Power to order any po]nt to be proved by affidavit. 

195. Power to order attendance of declarant for c^ss-examiiiation. 
198. M ittors to winch affidavits shall be confined 

197. Oath of declarant by whom to be administered. 


CHAPTER XVII 

Of Judgment and Decree. 

19S. Judgment*when pronounced. 

199. Power to pronounce judgment written by Judge’s predecessor. 
200 Language of judgment. 



Sections 

301. Translation of judgment 

202. Judgment to he dated and signed. 

203. Judgment of Small (Jaiibe Courts. 

«f udgments of other Courts 

204. Court to state its decision on each issue 
Exception. 

205. Date of decree 

206. Contents of decree 
Power to amend decree 

207 Decree for recovery of immoveable property 

208. Decree for delivery of moveable property 

209. Decrees for the payment of money may order certain interest 

to he paid on principal sum adjudged. 

210. Decree may direct payment by instalments. 

Order, after decree, for payment by instalments 

~ In s ?J ts Gourt decree payment of mesne 

profits with interest J mc,snb 

212. Court may determine amount of mesne profits prior to suit 

or may* reserve mqwiry ^ ^ fe 

213. Administration -suit. 

214. Suit to enforce right of pre-emption. 

~<1*j. Suit for dissolution of partnership 

215A. Suit for account between principal and agent. 

216. Decree when set-off is allowed. 

217 rw^l ^ ecr6e ^ ■ to J sum awarded to defendant. 

21/. Certified copies of judgment and degree to be furnished 


CHAPTER XVIII. 

Of Costs. 

218. Costs of applications 

m *° * »*«• . 

£ ag ““ to.lo .W, 

Payment of costs out ofsubject-matter. 
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CHAPTER XIX. 

Of the Execution of Decrees. 

f( • - 0 / ^UTt h y ukich Becrees may le execuud 

p 0llrt wil ! cl1 de «ee may be executed - ” 

Pioeedure when Court desires that ito . 
executed by another Court. * * <Wn ( . decree sIlad be 
“ ■ Oourt reeenmg cojnes of decree &c in n 

proof. ree > e.c, to file same without 
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Sections. 

226. Execution of decNe or order by Court to winch it is sent. 

227. Execution by High Court of decree transmitted by other 

Court. * 

228. Powers of Court in executing transmitted decree. 

Appeal trom orders^ m executing such decrees. 

229. Decrees of Courts established by Government of India in 

Native States 

229A Sending of decrees of British Indian Courts to British Courts 
' « m Native States * 

229B. Execution m Bluish India of decrees of Courts of Native 
States. 

B. — Of Application for Execution, 

230 Application for execution 

231. Application by joint dceiee-holder. o 

232 Application by transferee of decree. 

233. Transferee to hold subject to equities enforceable against ori- 

ginal holder. 

234. It judgment-debtor die before execution, application may be 

made against his representative. 

235. Contents of application for execution of decree 

236. Application for attachment of moveable propeiiy to be accom- 

panied with inventory. 

237. Further * particulars when application is for attachment of 

immoveable property, 

23S. When application musfrbe accompanied by extract from Col- 
lector’s register * , 

0. — Of staying Execution, 

239 When Court may stay execution. 

240. Power to require security from, or impose conditions upon, 
judgment-debtor. 

24b Liability of judgment-debtor discharged to be retaken. 

242 Order of Court winch passed decree or of appellate Court 
* to b« bftidmg upon Court applieu to. 

213. Stay of execution pending suit 'between decree-holder and 
judgment-debtor * * 

I) — Questions for Court executing Decree 
214 Questions to be decided by Court executing decree. 

E. — Of the Mode of executing Decrees* 

245. Procedure on receiving application for execution of decree. 

2 45A. Prohibition of arrest or imprisonment of women m execu- 
tion of decrees for money. 

245B. Discretionary power to permit other judgment-debtors to 
show cause against imprisonment * 

Procedure on admitting application. 



Sections. 

246. Cross-decrees 

247. Cross-claims under same decree. 

248. Notice to show cause why decree should not be executed. 
Proviso. 

249. Procedure after issue of notice. 

250 Warrant when to issue. 

251. Date, signature, seal and delivery 

252 Decree against repiesentative of deceased for money r to be 
paid out of deceased’s property. 

253. Decree against surety. 

254. Decree for money. 

255. Decree for mesne profits or other matter, amount of which to be 

subsequently ascertained. 

256. Power to direct immediate execution of decree for money not 

exceeding Rs. l/)00. 

257. Modes of paying money under decree 

257A. Agreement to give time to judgment-debtor. 

Agreement for satisfaction of judgment-debt. 

258. Payment to decree-holder 

259. Decree for specific moveables, or recovery of wives. 

260. Decree for specific performance or restitution of conjugal rights. 

261. Decree for execution of conveyances, or endorsement of negoti- 

able instruments. 

262. Form and effect of execution of conveyance by Court. 

263. Decree for immoveable property. 

264. Delivery of immoveable property iwhen in occupancy of tenant. 

265. Partition of estate or separation of share. 

r F, — Of Attachment of Property. 

266. Property liable to attachment and sale in execution of decree. 

267. Power to summon and examine persons as to property liable to 

be seized. ? r- 

268. Attachment of debt, Share and other property' not in possession 

of judgment-debtor. 

269. Attachment of moveable property in possession o7 judgment- 

debtor. K ' 5 

Proviso r 

Power to make rules for maintenance of attached livestock. 

270. Attachment of nogotiable instruments. 

271. Seizure ofrproperty m building. 

Seizure oFproperty m zandnas. 

272. Attachment of property deposited in Court or \^ith Govern- 

ment officer. 

Proviso. 

273. Attachment of decree for money. 

Attachment of other decrees. 

Decree-holders to give information. 
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Sections. 

274. Attachment vV immoveable property, ^ 

275 Order for withdrawal of attachment after satisfaction of decree. 

276 Private alienation of property after attachment to be void. 

277 Court may direct com or currency-notes attached to be paid to 

party entitled. 1 

278. Investigation of»claims to, and objections to attachment of, 
% attached property. 

* Postponement of sale. 

. 2J9. Evidence to be adduced by claimant. 

280. Release of property from attachment 

281. Disallowance o§ claim to release of property attached 

282 Continuance of attachment subject to 'claim of incumbrancer, 

283. Saving of suits to establish right to attached property 

284. Power to order property attached to be sold, and proceeds to be 

paid to person entitled. 

285. Property attached m execution of decrees of several Courts. 

G.— Of Sale and Delivery of Property, 

(a) General .Rules, 

286. Sales by whom conducted and how made. 

287. Proclamation of sales by public auction. 

Rules to be made by High Court. 

288 Indemnity of Judges, &c 

289. Mode of making proclamation. 

290. Time of sale. * 

291. Power to adjourn sale. 

Stoppage of sale on tender of debt and costs, or on proof of 
payment. ■* 

292. Officers concerned in execution-sales not to bid for or buy 

property sold. 

293. Defaulting purchaser answerable for loss bv re-sale. 

294. Decree-holder not to bid for or*bu} property without permission 
If decree-holder purchase, amount of decree may be taken as 
’ payment 

295. Proceeds of execution-sale to be divided ratcably among decree- 

holders. * * 

Proviso where property is sold subject to mc?rtgagG. 

Proviso, 

( b ) Rules as to Moveable Property. 

296. "fellies as to negotiable instruments and shares in public 

Companies. 

297. Payment for other moveable property sold. 

298. Irregularity not to vitiate sale of moveable property but any 

person injured may sue. 
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Sections. 

299. Delivery of moveable property actually seyfecf 

305 . Delivery of moveable property to which judgment debtor entitled 
subject to hen 

301. Ddivery of debts and of shares in public Companies. 

302. Transfer of negotiable instruments afid shares. 

303. Vesting order m case of other proper ty.r 

(c) Pules as to Immoveable Property. 

304 What Courts may order sales o£ land. 

305. Postponement of sale of land to enable defendant to raise 

amount of decree 
Certificate to judgment-debtor. 

306. Deposit by purchaser of immoveable property. 

307. Time for payment in full 

308. Procedure in default $f payment. 

309. Notification on re-sale of immoveable property. 

310. Co-sharer of share of undivided estate sold in execution to have 

preference m bidding. 

311. Application to set asideesale of land on ground of irregularity. 

312. Effect of objection being disallowed, and of its being allowed. 

313. Application to set aside sale on ground of judgment-debtor 

having no saleable interest. 

314. Confirmation of sale. 

315. If sale set aside, price to be returned to purchaser. 

316. Certificate to purchaser of immoveable property. 

317. Bar to suit against purchaser buying benami. 

318. Delivery of immoveable property in occupancy of judgment- 

debtor r 

319. Delivery of imnioveable property m occupancy of tenant. 

32tt Power to prescribe rules for transferring to Collector execution 

of certain decrees. 

Power to prescribe rules as to transmission, execution and 
re-transmission of decr£e§, f r 

321. Power of Collector when execution of decree is so transferred. 

322. Procedure of Collector when execution of decree is so transferred. 
322A. Notice to be given to decree-holders and to persons having 

claims on property. 

322B. Amount of pioney-decrees to be ascertained, and immoveable 
property available for their satisfaction. 

3220. When District Court may issue notices and hold inquiry. 
322D. Effect of decismn o f Court as to dispute arising under section 
322B or 322C * 

323. Scheme for liquidation of money-decrees 

324. Eecovery of balance, if any, after letting or management. 

324A. Collector to render accounts to Civil Court. , 

Application of balance. 

325. Sales how to be conducted. 
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Sections. 

325A. Restrictions sfe to alienation by judgment-debtor or bis re- 
presentative, and prosecution of remedies by decree-holders, 
32 5 B Provision where property is m several districts. 

3250 Powers of Collector to compel attendance of parties and 
witnesses and production of documents, 

326 yhen Court may authorize Collector to stay public sale of 
land. 

327. Local rules as to sales of land m execution of decrees for money. 

' - II. — Of Resistance to Execution 

328. Procedure in case of obstruction to execution of decree 

329. Procedure m case of obstruction by judgment-debtor or at 

his instigation 

330. Procedure when obstruction continues. 

331. Procedure in case of obstruction bp claimant in good faith, 

other than judgment-debtor. 

332. Procedure m case of person dispossessed of property disput- 

ing right of decree-holder to be put into possession. 

333. Transfer of property by judgment-debtor after institution of 

suit. 

334. Resistingo r obstructing purchaser in obtaining possession of 

ini m o v eable property. 

335. Obstruction by claimant other than judgment-debtor. 

I. — Of Arrest and Imprisonment 

S3 6. Place of judgment-debtor’s imprisonment. 

Proviso. 

337. Warrant for arrest to direct judgment-debtor to be brought up. 
337A, Proceedings on appearance of judgment-debtor m obedience 

to notice under section 245B, or after arrest in execution of 
decree for money. 

338. Scales of subsidence-allowances. 

339. Judgmeui-debtor.dsub^istence-mofey. 

340. Subsistence-mono^ to be costs m suit 
% 341. Relpass of judgment-debtor 

342. Imprisonment not to exceed six months 
When not to exceed six. weeks. 

343. Endorsement on warmifc. , 


CHAPTER XX. 

Of Insolvent Judoment-bebtohs. 

344. Power to applyfor declaration of insolvency. 

345. Contents oi application. 

346 Subscription and v r erihcation of application. 

347 Service of cop/ of application and notice. 

348. Power to serve other creditors 

349. Powers of Court as to judgment-debtor under arrest. 
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Spcwions. 

350. Procedure at hearing. 

351 TJecla ration of insolvency and appointment of Receiver. 

352. Creditors to prove their debts. 

Schedule to be framed. 

353 Applications by unscheduled creditors.,- 

354 Effect of order appointing Receiver. 

355 Receiver to give security and collect assets. 

Discharge of insolvent. 

356. Duty of Receiver 

His right to remuneration. 

Delivery of surplus. 

357. Effect of discharge. 

358. Declaration that insolvent is discharged from liability. 

359. Procedure in case of dishonest applicant. 

360. Investment of othei? Courts with powers of District Courts. 
Transfer of cases 

360A. Inapplicability of this chapter to Presidency-towns. 


PART II. 

OE INCIDENTAL PROCEEDINGS. 


CHAPTER XXI. 

Of the Death, Marriage and Insolvency of Parties. 

r 

361. No abatement by party’s death, if right to sue survives. 

362 Procedure in case of death of one of several plaintiffs or defend- 
ants, if right to sue survives. 

363. Procedure where one of several plaintiffs dies and right to sue 

does not survive to ^surviving plaintiffs alone. 

364. Procedure where no application made by representative of 

deceased plaintiff 

365 Procedure m case of death of sole, or sole surviving, plain- 

366. Abatement tfhere no applicatiomby representative of deceased 

plaintiff? - * 

367. Procedure in case of dispute as to representative of deceased 

plaintiff. ^ 

368. Procedure 13? case of death of one of several defendants, or 

of sole or sole surviving defendant. 

369 Suit not abated by marriage of female party. ‘ 

370 When plaintiffs bankruptcy or insolvency bars suit. 

Procedure when assignee fails to continue sipt or give security. 

371 Effect of abatement or dismissal. 

Application to set aside abatement or dismissal. 

372/ Procedure in case of assignment pending suit. 
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Sections. <% « 

372A. Power for CouU L to extend period of limitation prescribed 
for certain applications. 


CHAPTER XXII. 

# Of the Withdrawal and Adjustment of Suits. 

373, Power to allow plaintiff to withdraw with liberty to bring fresh 
smt. 

374* Limitation law not affected oy first suit. 

375. Comproifiise of scats. 


CHAPTER XXIII. 

Of Payment into Cojjrt. 

376. Deposit by defendant of amount in satisfaction of claim. 

377. Notice of deposit. 

378 Interest on deposit not allowed to plaintiff after notice. 

379. Procedure where plaintiff accepts Seposit as satisfaction in 
part. 

Procedure where he accepts it as satisfaction m full. 


CHAPTER XXIV. 

Of requiring Security for Costs. 

380 When security for costs may be required from plaintiff at any 
stage of suit. 

381. Effect of failure to furnish security. 

382. Residence out of British India. 


Chapter xx.V. 

Of Commissions. 

A. — Commissions to ex amine Witnesses. 

383. Cases m which Court' may issue commission to examine 
witness. * % 

384 Order for commission. 

385. When witness resides withm Court’s jurisdiction. 

386. Persons for whose examination* commission may issue 

387. Commission to examine witness not within British India. 

388. Court to examine witness pursuant to commission. 

389. Return of commission with depositions of witnesses. 

390. When depositions may be read in evidence 

391. Provisions as to execution and return of commissions to apply 

to commissions issued by foreign Courts. 



Sections. 
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B.— Commissions for local Investigations. 

392. Commission to make local investigations, 

393. ^Procedure of Commissioner. 

Beport and depositions to be evidence in suit. 

Commissioner may be examined m person. 

C. —Commissions to examine Accounts. 

Iqk' £ om “ ission t0 examine or adjust accounts. 

<39S ' Court to give Commissioner'hecessary instructions. 

enquiry. 1,606176 Oommissioner ’ s proocedigns er direct further 
Commission to make Partition , 

396 ‘ °Spr1SrS. ln " k8Partiti0n0f non - revenue -paying immove' 
Procedure of Commissioners. 


. -general rrovisions. 

?oa ® x P enses °f commission to be paid into Court. 

398. Powers of Commissioners. 

3 99 . and punishment of witnesses before 
40 °- ?r d l d r;r tieS t0 ^ befMe C — ne, 


PART III. 

OF £UITS IN PABTICULAR CASES. 


401. 

402. 

403. 

404 

405. 

406. 


407. 


409 

410. 

411. 

r 


CHAPTER XXVI. 

Suits by Paupers. 

wk tS x ma ? bought in forma pauperis. 

What suits excepted. * 

Application to be in writing. 

Contents ox application. 

Presentation of application/ 

Rejection of application. 

Examination of applicant. 

edTcommSiT*’ ^ “ ay Applicant to be examim 
Rejection of application. 

S^htrinf^ 6VidenCe of a P?^t> S pauperism. 

Procedure if application admitted. 

Oosts when pauper succeeds. 
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Recovery of Court-fees. 

412. Procedure when pauper fails. 

413. Befusal to allow applicant to sue as pauper to bar subsequent 

application of like nature. 

414 Dispaupering. * 

415. C«$ts. 


CHAPTER XXVII. 

* © 

Suits by oe against Government or Public Officers. 

416. Suits by or against Secretary of State in Council, 

417. Persons authorized to act for Government. 

418. Plaints in suits by Secretary of State yi Council. 

419. Agent of Government to receive process. 

420. Appearance and answer by Secretary of State in Council. 

421. Attendance of person able to answer questions relating to suit 

against Government. * 

422. Service on public officers. 

423. Extension of time to enable officer to make reference to Govern- 

ment. 

424. Notice previous to suing Secretary of State in Council or public 

officer. 

425. Arrests in such suits. 

426. Application where Government undertakes defence. 

427. Procedure where no such application made. 

Defendant not liable to arrest before judgmeiTt. 

428. Exemption of public officers from personal appearance. 

429. Procedure where decree against Government* or public officer. 


grafted xxym 

Suits by Aliens and by or against Foreign and Native Eulers. 

* » 

430. Mien aliens many sue, * 

431. When foreign Stale nn.f sue. * 

432. Persons specially appointed by Government to prosecute 
or defend for Princes or Chiefs. 

433. Suits against Princes, Chiefs, ambassadors and envoys. 

434. Style of Princes and Clneis as parties to sui&s. 


' CHAPTER XXIX* 

Suits by Aip against Corporations and Companies. 

435. Subscription and verification of plaint. 

436. Service on Corporation or Company. 
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CHAPTER XXX. 

<►> r 

Suits by and against Trustees, Executors and Administrators. 

Sections. 

437. Representation of beneficiaries ii\ suits concerning property 
vested in trustees, &e. 

438. Joinder of executors and administrators. 

439. Husband of married executrix not to join. 


CHAPTER XXXI. 

Suits by and against Minors and Persons of unsound mind. 

440. Minor must sue by next friend. 

Costs. 

441. Applications to be made by next friend or guardian ad litem . 

442. Plaint filed without next friend to be taken off file. 

Costs. 

443. Guardian ad litem to be appointed by Court. 

444. Order obtained without next friend or guardian may be 

discharged. r 
Costs. 

445. Who may be next friend. 

446. Removal of next friend. 

447. Retirement of next friend. 

Application for appointment of new next friend. 

448. Stay of proceedings on death or removal of next friend. 

449. Application for appointment of i*ew next friend. 

450. Course to be followed by minor plaintiff or applicant on 

coming r of age. 

451. Where he c elects to proceed. 

452. Where he elects to abandon. 

Costs. 

453. Making and proving applications under sections 451, 452. 

454. When minor co-plaintiff coming cC age desires to repudiate 

suit. 

Costs. 

455. When suit unreasonable or improper. 

Costs, f. t 

456. Petition for appointment of guardian ad litem . 

457. Who may be guardian ad litem. 

458. Guardian neglecting his duty may be removed. 

Costs. * 

459. Appointnfent in place oT guardian dying pendente lite. 

460. Guardian ad litem of minor representative of debased judg- 

ment-debtor. ° 

461. Before decree, next friend or guardian ad litem not to receive 

money without leave of Court and giving security. 

462. Next friend or guardian ad litem not to compromise without 

leave «f Court, 
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Sections. 

Compromise without leave voidable 

463. Application of sections 440 to 462 to persons of unsound mind. 

464. Princes and Chiefs and wards of Court. 


•CHAPTER XXXII. 

Suits By and against Military Men. 

465. Officers or soldiers who cannot obtain leave may authorize 
any person to sue or defend for them. 7 ° Uze 

4 3 f® rSOn 80 author,zed ma T ac * personally or appoint pleader 
467. Service on person so authorized, or on his pleader, to be good 
service. r 3 ° uuu 

468 Service on officers and soldiers. 

469. Execution of warrant of arrest in cantonments, &c. 


CHAPTER XXXIII. 

Interpleader 

470. When interpleader-suit may be instituted. 

471. Plaint m such suit. 

472. Payment of thing claimed into Court. 

473. Procedure at first hearing. 

474. When agents and tenants may institute interpleader-suits. 

475. Charge of plaintiffs costs. 

476. Procedure where defendant is suing stake-holder. 

Costs. 


PART IV.,, 

PROVISIONAL REMEDIES. 

CHAPTER XXXIV. 

Op Arrest and Attachment before Judgment. 

A . — Arrest before Judgment % 

477. When plaintiff may apply that security be taken. 

478. Order to bring up defendant to show pause why he should not 

give security. <% * 

479. IS defendant fail to show cause, Court may order him to make 

deposit or giVe security. 

480. Procedure in case of application by surety to be discharged. 

481. Procedure where defendant fails to give security or find fresh 

security. 

482. Subsistence of defendants arrested. 



Sections. 


483. 


484. 

485. 

486. 

487. 

488. 


B . — Attachment before Judgment 
Application before judgment for security from defendant tn, 

SSHS&Ht** f “ - S5S? 

on defendant to furnish, security or show cause 

wSZlt ofShmlnt Wa ° r S60unty n0t fUrmsh ^ 

Mode of making attachment. 

Investigation of claims to property attached before judgment 
^nnssed^ a ^ ac ^ ment w ^ en security furnished or suit dis- 


**■ A S , 3j“ t £2, c . lri8h,so,st “" s “' 

490 P Z"S jiSt :' 1 “ >“ re-.tt.ched m ereou. 


C.— Compensation for improper Arrests or Attachments. 

49L C gromds! ti0n f ° r ° bt r ailllDS arrest attachment on insufficient 
Proviso. 


CHAPTER XXXV. 

Op temporary Injunctions and Interlocutory Orders. 

A. — Temporary Injunctions. 

492. Cases in which temporary injunction may be granted 

493. Injunction tonrtnm repetition or continuant of breach 

494. Befme granting injunction, Court to direct notice to opposite 

S: "£*r d ! e °T 

m ' “52“” “ 

Proviso. 

B, — Interlocutory Orders 

X £ Sg S™ 

MO. “* 

k “ of htnd the 

502. Deposit of money, &c., in Court. 


CHAPTER XXXVI. 
Appointment op Receivers, 
503. Power of Court to appoint Receivers. 
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Sections. 

Receiver’s liabilities. 

504. When Collector may be appointed Receiver, 

505. Courts empowered under this chapter. 


PART V. 

OF SPECIAL, PROCEEDINGS. 


CHAPTER XXXVII. 

Reference to Arbitration. 

506. Parties to suit may apply for order of reference. 

507. Nomination of arbitrator. 

When Court to nominate arbitrator, 

508. Order of reference. 

509. When reference is to two or more, order to provide for difference 

of opinion. 

510. Death, incapacity, &c., of arbitrators or umpire. 

51 1. Appointment of umpire by Court. 

512. Powers of arbitrator or umpire appointed under sections 509 

510,511. 

513. Summoning witnesses. 

Punishment for default, &c. 

514. Extension of time for making award. 

Supersession of arbitration. 

515. Mien umpire may arbitrate in lien of arbitrators. 

516. Award to be signed and filed. 

517. Arbitrators or umpire may state special case. 

518. Court may, on application, modify or correct award in certain 

cases.. % 

519 Order as to costs of arbitration. 

520 WJieo award or matter referred to arbitration may be remitted, 

521. Ground for setting aside award.* 

522. Judgment to be according to award. * 

Decree to follow. • . % 

523. Agreement to refer to arbitration may be filed in Court. 
Application to be numbered and registered. 

Notice to show cause against filing. J 

524. Provisions of chapter applicable to proceedings under order of 

reference. ^ 

525. Filing award m matter referred to arbitration without inter- 

vention of Court. 

Application to be numbered and registered 
Notice to parties to arbitration. 

526. Filing and enforcement of such award. 
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CHAPTER XXXVIII. 

Of Proceedings on Agreement of Parties* 

Sections. 

527. Power to state case for Court’s opinion. 

528. When value of subject-matter must be stated. 

529. Agreement to be filed and numbered ap suit. 

530. Parties to be subject to Court’s jurisdiction. 

531. Hearing and disposal of case. 


CHAPTER XXXIX. . 

Of summary Procedure on Negotiable Instruments. 

532. Institution of summary suits upon bills of exchange, &c. 
Payment into Court of sum mentioned in summons. 

533. Defendant showing^defence on merits to have leave to appear. 

534. Power to set aside decree. 

535 Power to order bill, &c., to be deposited with officer of Court. 

536. Recovery of cost of noting non-acceptance of dishonoured bill 

or note. r 

537. Procedure in suits under chapter. 

538. Application of chapter. 


CHAPTER XL. 

Of Suits relating to Public Charities. 

539. When suit relating to public charities may be brought. 


PART VI. 

OF APPEALS 


CHAPTER XLI.<* 

Of Appeals from Original Decrees. 

540. Appeal to lie from all original decrees, except wfieir expressly 

prohibited. #> 

541. Form of ^appeal. * 

What to accompany memorandufn. 

Contents of memorandum. 

542. Appellant confined to grounds set out. 

543. Rejection or amendment of memorandum. 

544. One of several plaintiffs or defendants may obtain reversal of 

whole decree if it proceed on ground common to all. 

Of staying and executing Decrees under Appeal. 

545. Execution of decree not stayed solely by reason of appeal. 

Stay of execution of appealable decree before time for appeal- 
r ing has expired. 
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Sections. 

546. Security m case of order for execution of decree appealed 

against. 

547. No such security to be required from Government on public 

officers « 

Of Procedure in Appeal from Decrees. 

548 Registry of memorandum of appeal. 

* Register of appeals. 

549* Appellate Court may require appellant to give* security for 
costs. m 

When appellant resides out of British India 
550. Appellate Court to give notice to Court whose decree appealed 
against. 

Transmission of papers to Appellate Court. 

Copies of exhibits m Court whose decree appealed against. 

55] . Power to dismiss appeal without sending notice to Lower Court. 

552. Day for hearing appeal. 

553. Publication and service of notice of day for hearing appeal. 
Appellate Court may itself cause notice to be served. 

554. Contents oi notice, 

Procedure on Rearing. 

555 Right to begin. 

55 6* Dismissal of appeal for appellant’s default. 

Pleating appeal ex parte 

557. Dismissal of appeal ,$vhere notice not served in consequence of 

appellant’s failure to deposit cost. 

Proviso. » 

558. Re-admission of appeal dismissed for default 

559. Power to adjourn hearing, and direct "persons appearing 

interested to be made respondents. 

560. Re-hearing on application of respondent against whom ex parte 

decree* made. ^ * 

561. Upon li ear uig, respondent may 'object bo decree as if he had 

* preferred separate appeal. 

Form of notice, and provisions ryyplmabie thereto. 

562 Remand oi* case by Appellate Court. 

563 [Pep h?/ Act VII of MSS, s. 80 ] m 

564 Jaunt to remand. 

565. When evidence on ^ecord sufficient, Appellate Court may 

determine case finally. * 

566. When Appellate Court may frame issues %nd refer them for 

5nal to Court^ whoso decree appealed against. 

567 Finding and evidence to be put on record. 

Objections to finding. 

Determination of appeal. 

568. Production of additional evidence in Appellate Court. 

569. Mode to taking additional evidence. 
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Sections. 

o70 Points to be defined and recorded 

, °f the Judgment in Appeal. 

o/l Judgment when and where pronounced 
Language of judgment f 

'.f, translation of judgment. 

Contents of judgment. 

^ -Date and signature. 

?? * •” « »»"/«•>*» 

^ hat , J ud § me “t may direct. 

6 larfty*not a&ctm^merfts^r'j'unsdicfeion!' 2 ' 01 ' ” 

,- Q n . , °f tIle Decree *» Appeal 

,9 ‘ Date a ° d contents 'of decree 

•5S0 Copies of S judmx^nt°and l de^ men + n ,® ei !, not &1 S“ decree. 

581. Certified copy of decree to het^ 6 f “f mshed to parties 

pealed against de?ree to be s ent to Court whose decree ap- 

i S£d££"“° *”• "» P°™ - Courts 
083 Eseoutlon of de »ee of Appellate Court 

CHAPTER XLII. 

584 Second ° F A f BA1S FR0M Appella ' te Decrees. 

584 Second appeals to High Court 

^ ounds of s Peond appeal 
58o Second appeal on no other grounds 
o 86. i\o second appeal m certain srnts 
io visions as to second appeal. 

CHAPTER XLIII. 

rn find r° FApPEAM PR °«‘ Orders. 

So m era appealable. 

gf 

CHAPTER XLIV. 

go, tr hn ° F PAITPER AppEa ls. 

o may appeal as pauper 



Sections. 

Procedure on application for admission of appeal 
593. Inquiry into pauperism. 

Proviso 


* CHAPTER XLV. 

Of Appeals to the Queen in Council. 

59^ “ Decree ” defined. ^ 

595 When appeals lie to Queen m Council. 

596 Value of subject-matter. 

597 Bar of certain appeals. 

598. Application to Court whose decree complained of 

599. [Rep bp Act VII of 1888 , s 57] 

600. Certificate as to value or fitness. 

601. Effect of refusal of certificate * 

602 Security and deposit required on grant of certificate. 

603. Admission of appeal and procedure thereon. 

604. Revocation of acceptance of security. 

605. Power to order further security or payment. 

606. Effect of failure to comply with order. 

607. Refund of balance of deposit. 

608. Powers of Court pending appeal. 

609 Increase of security found inadequate. 

610 Procedure to enforce orders of Queen m Council. 

611 Appeal against order^reiatmg to execution 

612. Power to make rules. 

Publication of rules • 

613. Legalization of existing rules. 

614. Recorder of Rangoon. 

615. Construction of Bengal Regulation III of 1828, section 4 , 

clause 5. 

616. Saving of Her M f rj?styV» pleasure^ psid of rules tor conduct of 

business before Judicial Committee. 


PART VII. 


CHAPTER XLVI. , 

% * 

Of^ Reference to and Revision by the High Court. 

61 7. Reference of question to High Court. 

618. Court may pass decree contingent upon opinion of High Court. 
619 Judgment of High Court to be transmitted, and case disposed 

of accordingly. 

620. Costs of reference to High Court. 
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Sections. 

621 Power to alter, &c., decrees of Court making reference 

622 Power to call for record of cases not appealable to High Court. 


PART VIII. 

CHAPTER XLYII. 

Of Review of Judgment. 

623. Application for re view of judgment 

w ^ 10 ? 1 applications for review may be made. 

62o. F orm of applications for review, 

626 Application when rejected. 

Application when granted. 

Proviso ^ 

627 ‘ A Judges. 1011 ^ r6VieW m ° 0Urt consistin S of two or more 

628. Application when rejected. 

629. Order of rejection final. 

Objections to admission. 

630. Registry of application granted, and order for re-hearing. 


PART IX. 


CHAPTER XI, VII?, 

Special Rules relating to the Chartered High Courts. 

631. Chapter to apply only ip certain High Courts * ' 

632. Application pf Code to High Courts! ■ 

it 1 *» >« -» ™i» 

636 Who t t Z6 f PerS ° nS DOt t0 address Court/ 
fiR7 m , a - vs f rve process of High Court. 

So - Non-judicial acts may be done by Registrar 

*° **“ Hi « l «-» '» T, 

639 v Power to frame forms, 
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% CHAPTER XL3X 

Miscellaneous* 

Sections 

ft4£ Exemption of certain worsen from personal appearance 
fi4l. Local government may exempt certain persons from personal 
appearance. 

Lists of names of person exempted to be kept in Court 3 . 

Costs of commission rendered necessary by claiming privilege, 
ft 4-2 Persons exempt from arrest under civil process. 
fU** Procedure in case of certain offence^ 
ft44, TJse of forms in fourth schedule, 
ft 45 Language of subordinate Courts. 
ft45A Assessors in causes of salvage, &c. 
ft4ft Poorer of Registrars of Small Cause Courts to state cases 
ft 4ft A Power to refer to High Court questions as to jurisdiction m 
small causey 

iftftB, Power to District Court to submit for revision proceedings 
bad under mistake as to jurisdiction in Small Causes, 
ft 17. M’cellaueous proceedings. 

A dmission of affidavits as evidence. 
ft48 Procedure when person to be arrested or property to be attach- 
ed is outside district, 

ft 4ft Rules applicable to all civil process for arrest, sale or payment 
ft 50 Application of rules as to witnesses, 
ft "SO A Set vice <>f fo**eisni summonses 

ft r >p f ftw hi An x of me, u t?).l 

ft 5 2 Power to make subsidiary rules of procedure, 
ftoft. Rob* on ground of illness of judgment-debtor 


THE m PftT SCHEDULE.--* Acts repealed. 

TH E EEC ONI) S011EDTJKE. — Chapters and Sections op this Code 

EXTENDING TO PROVINCIAL COURTS 

op Small Causes. 

THE THIRD SCHEDULE.— Bombay EnactmJnts. 

THE rOURTH SCHEDULE.— Forms op Pleadings and Decrees. 




THE CODE OF CIVIL PROCEDURE, 

ACT, No. XIV OF 1882. 

t L llSSED BY THE ® OVERN OR General op India in Council. 
(Received the assent of the Governor General on the 
17 th March, 1882.) 


An act to consolidate and amend the laws relating to the proce- 
dure of the Courts of Civil Judicature. ’ 8 p 

Whereas it is expedient to consolidate and amend the laws 
Preamble relating . to . the Procedure of the Courts of Civil Judica- 
ture ; It is hereby enacted as follows 

Preliminary, 


Short title. 

Comm e n c e • 
mont. 


1. This Act may be cited as “ The Code of Civil Pro- 
cedure”: 

and it shall come into force on the first day of June 
Xooz. " 


Into r p r e l a • 
tiun-cVmsc, 

‘‘Chapter " 

«* Distnot • " 


This section and section 3 extend to the whole of British India. 
Local extout. T ) 0ther seutions extend to the whole of British 
VT „ , D i, ia except the Scheduled Districts as defined in Act 
JNo. Alv oi 1874. 

. unless there be something repugnant 

m the subject or context, — 

“ ohap*«n* » noaiw a chapter q£ this Code : 

. . “uMnct 5 mean* the lodal limits of the jurisdiction 

owl principal wvu < -oiut of original jurisdiction (hereinafter called 
“District a u District Court '), and includes the local limits of 
*wbiary oqginal civil jurisdiction of a High 
tourt . every Court of n grade inferior to that of a district Court and 
every Court of Small Causes shall, for the purposes of this Code, be 
deemed to be subordinate to the High Court and the District Court : 

“ pleader' 5 mean* every person entitled to appear and plead for 
“Pleader*" another in Court, and * includes an Advocate, a vakil, 

* and an attorney of a High Court . 
u Government Pleader” includes also any officer appointed by the 
“ Government Loe&J Government to perform all or any of the func- 
r cader tions evpressly imposed by this Code on the Govern- 

ment Pleader : 

a i. 
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„ n . „ “ Collector § means every ofircer performing the 

* 0 ec 0 ' duties of a Collector of land-revenue : 

“ decree ” means the formal expression of an adjudication upon any 
<< D * . „ right claimed, or defence set up in a Civil Court when 
such adjudication, so far $s regards the Court express- 
ing it, decides the suit or appeal. An ord^r rejecting a plaint, or 
directing accounts to be taken, or determining any question mentioned 
or referred to m section 244, but not specified in section 588* is within 
this definition : 

“Order* ” “ order” means the formal expression of any decision 

cr. a Qjyjj Gourt which is not a decree ap above defined : 

M Jud mgnt . „ “judgment ” means the statement given by the J udge 
u g 0 of the grounds of a decree or order : 

“Judge*" “Judge” means the presiding officer of a Court . 

“ Judgme nt- “ J udgment-debtor ” means any person against whom 

debtor: ” a decree o» order has been made : 

“ decree-holder ” means any person in whose favour a decree or any 
“Decree-hoi- order capable of execution has been made, and includes 
** ” any person to whom such decree or order is transferred : 

“'Written*" “ written ° includes printed and lithographed, and 
n ‘“*' * ’ “ writing” includes print and lithograph : 

“ signed ” includes marked, when the person making the mark is 
u Sljzned » unable to write his name ; it also includes stamped 
with the name of the person referred to : 

“foreign Court” means a Court situate beyond the limits of 
“foreign British India and not having authority in British 
Court;" India nor established by the Governor General in 

Council : 

“foreign “ foreign judgment ” means the judgment of a foreign 
judgment . " Cou*t . 


“Judgment 
debtor: ” 


“ signed 5: 


‘foreign 


“foreign 
judgment . ” 


“Public offi- “public officer” means a person falling under any 
of the following descriptions (namely) : — 
every Judge; # * 

every covenanted servant of* Her Majesty ; * 

every commissioned officer in the military or naval forces of Her 
Majesty while serving under Government ; • • 


every officer of a^Court of Justice whose duty it is, as such officer, 
to investigate or report on any matty of law or fact, or to make, 
authenticate or keep any document,* or to take charge or dispose of 
any property, or to execute anyjudicia! process, or to administer any 
oath, or to interpret, or to preserve order in the Court, and every 
person specially authorized by* a Court of Justice to perform any of 
such duties ; 


every person who holds any office by virtue of which he is em- 
powered to place or keep any person in confinement^ 
every officer of Government whose duty it is, as such officer, to 
prevent offences, to give information of offences, to bring offender 
to justice, or to protect the public health, safety or convenience ; 
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every officer whos© duty it is, as such officer, to take, receive, keep or 
expend any property oh behalf of Government, or to make any survey, 
assessment or contract on behalf of Government, or to execute any 
revenue-process, or to investigate, or to report on, any matter effecting 
the pecuniary interests of government, or to make, authenticate or 
keep any document relating to the pecuniary interests of Government, 
or to prevent the infraction of any law for the protection of the pecu- 
niary mt&sests of Government, and every officer in the service or pay 
of Government, or remunerated by fees or commission for the perfor- 
mance of any public duty. 

And m any ^ part of British India in which this Code operates, 
„ _ , “ Government ” includes the Government of India as 

Government. well as the Looal Government. 

3. The enactments specified m the first schedule hereto annexed 

Enactments are hereby repealed to the extent mentioned in the 
repealed. third column thereof. But all notifications published, 

declarations and rules made, places appointed, agreements filed, scales 
prescribed and forms framed under any such enactment, shall, so far 
as they are consistent with this Code, be' deemed to be respectively 
published, made, appointed, filed, prescribed and framed hereunder. 

And when in any Act, Regulation or notification passed or issued 

References in prior to the day on which this Code comes into force, 
previous Acts. reference is made to Act No VIII of 1859, Act No. 
XXIII of 1861 or the “ Code of Civil Procedure, ” or to Act No. X 
of 1877, or to any other Act hereby repealed, such reference shall, so 
far as may be practicable, be^ read as applying to ‘ this Code or the 
corresponding part thereof. 

Savmg of pro- Save as provided by section 99a, nothing herein 
cedure in suits contained shall effect any proceedings prior to decree 
fore 1st June an .Y suit instituted or appeal presented before the 
1882 first day of June 1882. or any proceedings after decree 

that may have been commenced and were still pending at that date. 

Every appeal* pending on the twenty-nnith day of July 1879, which 

Appeals pend- would have lam if this Code had been in force on the 
Higon 29 th July ’ date of its presentation, shall be heard and determined 
1879 * as if this Code had beennn force on such date ; and 

every order passed before the'same day, pui porting to transfer a case 
to a Collector under Act N<? X of 1877, section 320, and every noti- 
fication published before the same day, purporting to be used under 
Act No. X of 1877, section 360, shall he deemed to have been respec- 
tively passed and issued in accordance with law. 5 

Saving of ger- 

tain Acts affect- 4 Sa*re as provided in the second paragraph of sec- 
vinces^^BrnSj tion 3, nothing herein contained shall be deemed to 
Punjab and affect the following enactments (namely) ; — 

Oudh. 

the Central Provinces Courts Act, 1865 : 

the Burma Courts Act, 1875 : 
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the Punjab Courts Act, 1&77.* 

• the Oudh Civil Courts Act, 1879 : 

or any law heretofore or hereafter passed under the Indian Councils 
Act, 1661, by a Governor or a Lieutenant-Governor in Council pres- 
cribing a special procedure for suits between landholders and their 
tenants or agents, € 

or any law heretofore or hereafter passed under the Indian Councils 
Act, 1861, by a Governor or a Lieutenant-Governor in Couifcil, provid- 
ing for the partition of immoveable property. 

And where under any of the sa»d Acts concurrent civil jurisdiction 
is given to the Commissioner and the Deputy Commissioner, the Local 
Government may declare which of such officers shall, for the purposes 
of this Code, be deemed to be the District Court, 

4a. t (1) Where any Revenue Courts are governed by the provisions 
of the Code of Civil Procedure in those matters of 
mc^fythe Code procedure*upon which any special enactment applicable 
m its applica- to them is silent, the Local Government, with the pre- 
Courts Revenue vious sanction of the Governor General in Council, 
" Lli may, by notification in the Official Gazette, declare that 

any portions of those provisions shall not apply to those Courts, or 
shall only apply to them with such modifications as the Local Govern- 
ment, with the sanction aforesaid, may prescribe, 

(2) “Revenue Court” m sub-section (1) means a Court having 
jurisdiction under any local law to entertain suits relating to the rent, 
revenue or profits of land used for agricultural purposes, but does not 
include a Civil Court having original jurisdiction under this Code to 
try such suits as being suits of a civil nature of which its cognizance 
is not baryed by any enactment for the time being in force. 

5. The chapters and sections of this Code specified in the second 
Sections exten- schedule hereto annexed extend (so far as they are 
drag to Provm- applicable) to Courts of Small Causes constituted 
Cause under Act N o. IX of 1887,* and to all other Courts 
(other than # the Courts of ^Small Causes m the towns 
of Calcutta, Madras and Bombay) exercising the jurisdiction of a 
Court of Small Causes. The other chapters and sections of this Code 
do not extend to such Courts. * * 

Saving of 6 * Nothing *in this pode affects the jurisdiction or 
jurisdiction procedure — # 

and procedure. 


(a) Military 
Courts of Re. 
quest ; 


, (*) of 
Munsifs 
Village 
cluy&ts 
Madras T 


Village 

and 

Pan- 

in 


(a) of Military Courts of Request ; 

(S) Rep. by Act VIII of 1887, sec. 2 and Sck 

« 

(c) of Village Munsifs or Village Panchayats under 
the provisions of the Madras Code ; or 


* See Act XVIII of 1884. 
t See Act VII of 1888, &ec. 3. 
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er^of° f iSngowi (df of the Recorder o'? Rangoon sitting as an In- 
sittmg as insol- solvent Court in Rangoon, or Maulmain.f 

vent Court. 


or shall operate to give any Court jurisdiction over suits of which 
the amount or value of t^e subject-matter exceeds the pecuniary 
limits (if any) of its ordinary jurisdiction. 

7. Witji respect to — 

(a) ( the"* jurisdiction exercised by . certain jagirdars and other 

Saving of cer- authorities invested with powers under the provisions 
tam' ^Bombay of Bombay Regulation XIII of 1830 and Act No. 
Lws XV of 1840 in the cases therein mentioned, and 

(b) cases of the nature defined in the enactments specified in the 
third schedule hereto annexed, 

the procedure in such cases and in the appeals to the Civil Courts 
allowed therein shall be according to the rules laid down in this Code, 
except where those rules are inconsistent \>ith any specific provision 
contained in the enactments mentioned or referred to in this section. 


8.* Save as provided in sections 3, 25, 86, 223, 225, 386, and Chapter 
Presidency XXXIX, and by the Presidency Small Cause Courts 
Small Cause Act, 1882, this Code shall not extend to any suit or 

Courts. proceeding in any Court of Small Causes established in 

the towns of Calcutta, Madras and Bombay. 

Division of 9. This Code is divided into ten Parts, as follows •— 

Code 


The Frst Part : 

The Second Part : 
The Third Part : 
The Fourth Part ; 
The Fifth Part : 
The Sixth Part : 
The Seventh Part : 
The Eighth Part ; 
The Ninth Part : 

The Tenth Part : 


Suits in General. 

Incidental Proceedings. 

8ui£s in particular Cases. 

Provisional Remedies. * 

Special Proceedings. 

Appeals. * 

Reference to and Revision by the High Court . 
Review of Judgment. 

Special Rules relating to the Chartered High 
Courts. 

Certain Miscellaneous Matters. 


PARTI. 

OF SUITS IN GENERAL. ’ 


CHAPTER I. . 

* H 

Of the Jurisdiction of the Courts and Res Judicata. 

erupt n , om°turia- 10 * No P erson shall, by reason of his descent or place 
diction by re- of birth, be in any civil proceeding exempted from the 
ason^of descent jurisdiction of any of the Courts. 


* See Act XV of 1882, s. 8. and Act VII of 1888. s 4. 
t -See. Act IX of 1887, sec. 2 (3). . 
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11. The Courts shall (subject to the provisions herein contained) 
Courts to try have jurisdiction to try all suits of a civil nature exce- 

Siess^pecmHy P tlQ & suits of whlch their cognizance is barred by any 
barred. . enactment for the time being m force 

Explanation — A suit m which the right to property or to an office is 
contested is a suit of a civil nature, notwithstanding that such right may 
depend entirely on the decision of questions as to religious rites or 
ceremonies. •* 

12. Except where a suit has been stayed under section 20, the'Court 
Pending shall not try any suit m which the matter in nsue is 

suits. also directly and substantially m issue m a previously 

instituted suit for the same relief between the same parties, or between 
parties under whom they or any of them claim, pending in the same 
or any other Court, whether superior or inferior, m British India having 
jurisdiction to grant such relief, or in any Court beyond the limits of 
British India established by the Governor General in Council and 
having like jurisdiction, or before Her Majesty m Council 
Explanation. — The pendency of a suit m a foreign Court does not 
preclude the Courts in British India from trying a smt founded 
on the same cause of actfon. 

Res judicata 13 No Court t3 T an 7 suit or issue in which the 
1 ' matter directly and substantially in issue 

has been directly and substantially in issue in a former suit between 
the same parties, or between parties under whom they or any of them 
claim, litigating under the same title, in a Court of jurisdiction com- 
petent to try such subsequent suit or the smt in which such issue 
has been subsequently raised, and # 

has been heard and finally decided by siich Court. 

Explanation I. — The matter above referred to must in the former 
suit have been alleged by one party and either denied or admitted, 
expressly or impliedly, by the other. 

Explanation II . — Any matter which might and ought to have been 
made ground of defence or attack in such farmer suit shall be deemed 
to have been a matter directly"' and substantially m issue m such suit. 

Explanation III— Any relief claimed m the plaint, which is not 
expressly granted by the decree, shall, for the purpose of this section, 
be deemed to have been refused. j 
Explanation /FT— A decision is finaj within the meaning of this 
section when it is such as the Court" making it* could not alter (except 
on review) on the application of either party or reconsider of its own 
motion. A decision liable to appeal may be final within the meaning 
of this section until the appeal is made. ° 

Explanation FI— Where persons litigate bona fide in rospect of a 
private right claimed m common for themselves' and others, all persons 
interested in such right shall, for the purpose of this section, be 
deemed to claim under the persons so litigating. 

Explanation FI— Where a foreign judgment is relied on, the pro- 
duction of the judgment duly authenticated is presumptive evidence 
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that the Court wMoh made it had competent jurisdiction, unless the 
contrary appear on the record ; but such presumption may be removed 
by proving the want of jurisdiction. 

When foreign » 

judgment no 14 No foreign judgment shall operate as a bar to a 

British India “ SUlt in Bri , tish Mia- 

(a) if 1 Siias not been given on the merits of the case : 

(b) if it appears on the face of the proceedings to be founded' on an 

incorrect view of international law^r of any law in force in British 
India : % 

(c) if it is in the opinion of the Court before which it is produced 
contrary to natural justice : 

(d) if it has been obtained by fraud : 

(e) if it sustains a claim founded on a breach of any law m force in 

British India. ^ 

* Where a suit is instituted in British India on the judgment of any 
foreign Court in Asia or Africa except a Court of Record established 
by Letters Patent of Her Majesty or any predecessor of Her Majesty 
or a Supreme Consular Court established by an Order of Her Majesty' 
in Council, the Court in which the suit is instituted shall not be pre- 
cluded from inquiry into the merits of the case in which the judgment 
was passed.* 


. CHAPTER II. 

Op tb»e Place of Suing. 

Court in which t Every suit shall be instituted m the Court of 

smt to be msti- the lowest grade competent to try it, 
tuted. , 


RtSuted* 0 where 16* Subject to the pecuniary or other limitations 
subject - matter prescribed by any law, suits — 

(a) for the recovery of immoveable property, 

* (b) for the partition of immoveable property, 

(c) for the foreclosure or redemption of a mortgage of immoveable 

property, * * ** 

(a) for the determination of aify other right to^or interest in 
immoveable property, 

(e) for compensation for wrong to immoveable property, 

(f) for the recovery of moveable property actuHly under distraint 
or attachment, 

shall be instituted hx the Court within the local limits of whose 
jurisdiction the property is situate: 

~~~ * See Act VII of 1888, s 5. 

f S 15 has been repealed in Ajmere and Merwara— see Reg. I of 1877, s. 2 and Sch., and 

supra, s. 3. 
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Provided that suits to obtain relief respecting, or compensation 
fo? wrong to, immoveable property held by dr on behalf of the defe- 
ndant may, when the relief sought can be entirely obtained through 
his personal obedience, be instituted either m the Court within the 
local limits of whose jurisdiction the property is situate, or in the 
Court within the local limits of whose r jurisdiction he actually and 
voluntarily resides, or carries on business, hr personally works for 
gam- ^ 

Explanation .— In this section “ property ” means property situate 
in British India. w w , 

16A. *(1) When it is alleged to be uncertain within, the local limits 
Place for in- of the jurisdiction of which of two or more Courts 
stitutxon of suit any immoveable property is situate, any one of those 
Lmits r of 10 ]uris- ^ ourts may, if satisfied that there is ground for the 
diction of Courts alleged uncertainty, record a statement to that effect 
are uncertain. and thereupon proceed to entertain and dispose of any 
suit relating to that property, and its decree in the suit shall have the 
same effect as if the property were situate within the local limits of its 
jurisdiction: 

Provided that the suit is bne with respect to which the Court is com- 
petent as regards the nature and value of the suit to exercise 
jurisdiction. 

(£) Where a statement has not been recorded under sub-section (1) 
and an objection is taken before an appellate or revisional Court that 
a decree or order in a suit relating to such property was made by a 
Court not having jurisdiction where the property *is situate, the 
appellate or revisonal Court shall not allow the objection if in its 
opinion there was*, at the time of the institution of the suit, any 
reasonable ground for uncertainty as to the Court having jurisdiction 
with respect thereto, 

Suits to be 17. Subject to the limitations aforesaid, all other 
instituted su its shall be instituted in a Court within the local 
ndLits reside or of whose jurisdiction— 

cause of action (a) the catfserof action arises, or 
arose “ {b) all the defendants, at the time of the commence- 

ment of the suit, actually and voluntarily reside, "or « carry oif 
business, or personally work for gain ; o<r 
(c) any of the defendants, at the time of the commencement of the 
suit, actually and voluntarily resides of carries on business, or per- 
sonally woiks for gam. 

Provided that either the leave of the Court is given, or the defe- 
ndants who do no} reside, or carry on business, or personally work 
for gain, as aforesaid, acquiesce in such institution 
Explanation L — Where a person has a permanent dwelling at one 
place and also a lodging at another place for a temporary purpose only 
he shall be deemed to reside at both places m respect of any cause of 
action arising at the place where he has such temporary lodging. 


See Act VII of 1S88, s. 6. 
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Explanation //.—^Corporation or Company shall be deemed to 
carry on business at its' sole or principal office m British India or m res- 
pect of any cause of action arising at any place where it has also 
a subordinate office, at such place. ^ 

Explanation III* — In suits arising out of contract, the cause of 
action arises within the meaning of this section at any of the follow- 
ing places, namely : — 

( i ) the J>lace where the contract was made ; 

{ li ) the place where the contract was to be performed ov perfor- 
mance thereof completed ; *> 

(in) the places where, in performance of the contract, any money to 
which the suit relates was expressly or impliedly payable. 

Illustrations . 

e (&) A is a tradesman in Calcutta. B carries on business in Delhi. B, by 
his agent in Calcutta, buys goods of A, and requests A to deliver them to 
the East Indian Railway Company. A delivers the goods accordingly in 
Calcutta. A may sue B for the price of the goods either in Calcutta, where 
the cause of action has arisen, or m Delhi, where B carries on business. 

(b) A resides at Simla, B at Calcutta and C a3 Delhi. A, B and C being 
together at Benares, B and C make a joint promissory -note payable on demand, 
and deliver it tcf A. A may sue B and C at Benares, where the cause of 
action arose. He may also sue them at Calcutta, where B resides, or at 
Delhi, where C resides ; but in each of these cases, if the non-resident 
defendant objects, the suit cannot be maintained without the leave of the 
Court. 

18 . In suits for compensation for wrong done to person or move- 

Suits for able property, if the wrong was done within the local 
compen sation limits of the jurisdiction of one Co art and the defend- 
peraons or ff move^ ant resic *es, or carries on business, or personally works 
abies. for gain, within the local limits of' the jurisdiction of 

another Court, the plaintiff may at his option sue in 
either of the said Courts. 

Illustrations ' 

(a) A, residing in Delhi, beats B in Calcutta, B may sue A either in 
Calcutta or In Delhi. 

(b) A, residing in Delhi publishes in Calcutta statements defamatoiy of B. 

B may sue A either in Calcutta qj* in Delhi. * 

(c) A, tiavilhng on the line of a Railway Company whbse principal office 
is at Howrah, is upset and injured at Allahabad by negligence imputable to 
the Company. He may sue the Company either at Howrah or at Allahabad. 

Sufts for im- 19 , if the suit be ^to obtain relief respecting, or 
^erly a situate compensation for wrong to, immoveable property 
m single dis- situate *within the limits of a single district, but 
within junsdic w *^bin the jurisdiction of different Courts, the suit 
tions of differ- may be instituted in the Court within whose jurischc- 
ent Courts. tion any portion of the property is situate : 


*See Act VI of 1888, sec. 7 




10 


THE CODE OF CIVIL PROCEDURE 


Provided that, in respect d£ the value of the Subject-matter of the 
sifitj the entire claim be cognizable by such Court. 

Suits for im- If the immoveable property be situate within the 
moveabiar pro- limits of different districts, the suit may be instituted 
differentials? m an 7 Court, otherwise competent to try it, within 
tncts. 1 * whose jurisdiction any portion^ of the property is situate. 

20. If a suit which may be instituted in more than oij<? Court is 

Power to stay instituted in a Court within the local limits of whose 
proceedings jurisdiction the defendant or all the defendants does 
dants 6 do not re- n °t or do n °t actually and voluntarily reside, of carry 
side within on business, or personally work for gamf the defendant 
jurisdiction or an y defendant may, after giving notice m writing to 
the other parties of his intention to apply to the Court to stay procee- 
dings, apply to the Court accordingly ; 

and, if the Court, after hearing such of the parties as desire to be 
heard, is satisfied that j&stice is more likely to be done by the suit 
being instituted in some other Court, it may stay proceedings either 
finally or till further order, and make such order as it thinks fit as 
to the costs already incurred by the parties or any of them. 

In such case, if the plaintiff so requires, the Court shall return 
the plaint with an endorsement thereon of the order staying proceed- 
ings. 

Every such application shall be made at the earliest possible oppor- 

Appiication tunity, and in all cases before the issues are settled ; 
when to be and any defendant not so applying shall be deemed to 
made have acquiesced in the institution of the suit. 

Remission of 21. Where the Court, under section 20, stays proceed- 
suS rt *instHuteI and the plaintiff re-institutes his suit m another 
in another Court, the plaint shall not be chargeable with any 
Court. court-fee . 

Provided that the proper fee has been levied on the institution of 
the suit in the former Court, and that the ^plaint has^ been returned 
by such Court. ' 

22. Where a suit may be instituted m more Courts r than one ( 

Procedure aud suc ^ Courts are subordinate to the same appellate 

where Courts Court, any defendant, affer giving notice in writing to 
otller P artles of his ^intention to apply to such 
ted subordinate Court to transfer the suit to another Court, may 
Mec^t appel * ? Pi>iy accordin g 1 y ; and the appellate Court, after hear- 
/ ing ^he other parties, if they desire to be heard, shall 
determine in whiclfcof the Courts having jurisdiction the suit shall 
proceed. r 

23. Where such Courts are subordinate to different appellate Courts, 

procedure are ^ordinate to the same f High Court, any 

where they are defendant, after giving notice m writing to the other 
notsosubordin- parties of his intention to apply to the High Court 
to transfer the suit to another Court having jurisdiction, 
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may apply accordingly. If the suit is brought in any Court subordin- 
ate to a District Couft, the application, together with the objections, 
if any, filed by the other parties, shall be submitted through the 
District Court to which such Court is subordinate The High Court 
may, after considering the objections, if any, of the other parties, 
determine in which of the ^Courts having jurisdiction the suit shall 
proceed. 11 

Procedure ^ Where such Courts are subordinate to different 
where they are High Courts, any defendant may, after giving notice 
subordinate to m writing to the other parties of his intention to 
Court? 1 41 Hlgh a Pply to the High' Court withm whose jurisdiction 
the Court in which the suit is brought is situate, apply 
accordingly. 

If the suit is brought m any Court subordinate to a District Court, 
the application, together with the objections, if any, filed by the other 
parties, shall be submitted through the District Court to which such 
Court is subordinate , ** 

and such High Court shall, after considering the objections, if any, 
of the other parties, determine m which of the several Courts having 
jurisdiction the suit shall proceed. * 

25.* The High Court or District Court may, on the application of 
Transfer of an y parties, after giving notice to the parties 

auits. and hearing such of them, as desire to be heard, or of 

its own motion without giving such notice, withdraw 
any suit, whether pending m a Court of first instance or in a Court of 
appeal subordinate to such High Court or District Court, as the case 
may be, and try the suit itse¥, or transfer it for trial to any other such 
subordinate Court competent to try the same in respect of its nature 
and the amount or value of its subject-matter 

For the purposes of this section the Courts of Additional and Assis- 
tant Judges shall be deemed to be subordinate to the District Court. 

The Court trying any suit withdrawn under this section from a 
Court of Small Causes shall, for the purposes of such suit, be deemed 
to be a Court of Small C&dses. , *> 


CHAPTER HI. 

Of Parties and th$ir Appearances, Applications 
and 'Acts. ' 

26. All persons may be joined as plaintiffs in whom the right to 

Persons who an y re bef claimed is alleged to exist, whether jointly, 
may bei amed as severally or m the alternative, m respect of the same 
plaintiffs. * cause of action. And judgment may be given for such 
one or more of the plaintiffs as may be found to be entitled to relief, 
for such relief as he or they may be entitled to, without any amend- 
ment, But the defendant, though unsuccessful, shall be entitled 

* S. 25 has been ropealed in Ajmere and Merwara— see Reg, I of 1877, s, 2, and sch : 

also s. 26 ibid., and supo a, b. 3. 
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to his costs occasioned by s» joining any persofi who is not found 
Entitled to relief, unless the Court in disposing of the costs of the 
suit otherwise directs. 

27. *Where a suit has been instituted in the name 0 f the wrong 

Courtmaysub- P ers ? n as . P^mtiff, or where it is doubtful whether it 
stitute or add been instituted in the n^me of the right plaintiff 

m 7 ? a ? y sta S e of the suit, if satisfied 
ing? th&t the suit has been so commenced through a 

, , . bo ™ fide mistake, and that it is necessary fdr the 

determination of the real mate m dispute so to do, ordtr 'anv 
other person or persons with his or their consent to be substi- 
° r . f .ed as plaintiff or plaintiffs upon such terms as the 
Court thinks just. 

28. All persons may be joined as defendants against whom the 
Persons who nght to any relief is alleged to exist, whether iointlv 

de a 4 b ^n°ts nedas sev f + raUy T r i n - f 6 alternati ™, m respect of the same 
matter. And judgment may be given against such 
one or more of the defendants as may be found to be liable, accord- 
ing to their respective liabilities, without any amendment. 

29. The plaintiff may at his option, join as parties to the same 
Joinder of par- sul J i a h or any of the persons severally, or iointlv 

— ■ crsvdssf 

30. Where there are numerous parties having the same interest in 

e li her by Phonal service or (if from the number of pate 

or any other cause such service is not reasonably practicable') bv 
public advertisement, as the Court in each Sase may direct. y 

31. No suit shaH be defeated by reason of the misjoinder of parties 
Suit not to fail anc * the Court may m every suit deal \vithrihe maH^ 

& ono f mi6 . moon— far as regards the rightsandTtr- 

XT X * f the parties actu -% before it. 

ssr 5 *' 3 *» ***> 

32. The Court may on or before the first hearing, upon the mil 
T Sd th X iusl o£ ty> + w ° n + b UC}l terms * s the °°" rt 

jg. s c ,s jggnggggs 


See Act VII of 1888, Sec 8. 
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plaintiff be made a defendant or that ari£ defendant be made a plain- 
tiff, and that the name of any person who ought to have been joine‘5 
whether as plaintiff or defendant, or whose presence before the 
Court may be necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all the questions in* 
volved in the suit, be adde$. 

Consent of No person shall be added as a plaintiff, or as the 
person adders nex t friend of a plaintiff, without his own consent- 
thereto. 

Pa.rt*es to Any person on whose behalf a suit is'instituted or 
suits instituted defended under section 30 may apply to the Court to 
under section so be made a party to such suit. 

All parties whose names are so added as defendants shall be served 
Defendants w ^h a summons in manner hereinafter mentioned, 
addedto be and (subject to the provisions of the Indian Limitation 
served- Act, 1877, section 22) the proceedings as against them 

shall be deemed to have begun only on the service of such summons. 

Conductof The Court may give the conduct of the suit to such 
suit. plaintiff as it deems proper. 

33. Where a defendant is added, the plaint, if previously filed, 

shall, unless the Court direct otherwise, be amended 
da^taddedi * n suc ^ m&nner as may be necessary, and an amended 
plaint to be am- copy of the summons shall be served on the new 
ended. defendant and the original defendants. 

34. All objections for want of parties, or for joinder of parties who 

have no interest m the suit, or for misjoinder as co- 
ob^ction^asto plaintiffs or co-defendants, shall be taken at the ear- 
noi -joinder or best possible opportunity, and in all cases before the 
misjomdei. first hearing ; and any such objection not so taken 
shall be deemed to have been waived by the defendant. 


35. When there are more plaintiffs than one, any one qr more of 
them may be authorized by any other of them to ap- 
pear, plead hr act for sqcb other m any proceeding 
under this Code : and in like manner, when there are 
•more defendants than one, any one or more of them 
may be authorized by agny other of them to appear, 
plead or act for such other in any such proceeding. * 

Authority The authority shall be in writing-* signed by the 
to be in party giving it, and shall be filed in Court, 

signed and filed. 


Each of several 
plaintiffs or de- 
fendants may 
authouze any 
o^tier to appear, 
<£c., for him. 


Recognized Agents and Pleaders.^ 

36. Any appearance, application or act in or to any Court, required 
* or authorized by law to be made or done by a party 
&c AJ> may a b?in to a suit or a PP eal in sucil ^ ourt ) may, except when 
person, by re- otherwise expressly provided by any law for the time 
cognized agent i n force, be made or done by the party in person, 

or by p ea er or ^ ^is recognized agent, or by a pleader duly ap- 
pointed to act on his behalf ; 
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Provided that any such appearance shall be cnade by the party 
iH person, if the Court so direct. 

37 * The recognized agents of parties by whom 
agents g#nlZ6d such appearances, applications and acts may be made 
or done are — * 


(a) persons holding general powers-of-attorney ^ from 
m ~ ei S powers°of - parties not resident within the local r# limits of 

attorney from the jurisdiction of the Court within winch, limits 

parties out of the appearance, application or act is made or 

juns ic ion done, authorising them to make and d<5 such 

appearances, applications and acts on behalf of such parties : 

(b) mukhtdrs duly certificated under any law for the time being in 
Certificated force, and holding special powers-of-attorney au- 
mukhtais thonzmg them to do, on behalf of their princi- 

pals, such acts as ijay legally be done by mukhtdrs ; 


(c) persons carrying on trade or business for 
ryi^on^^rsSe m fc ^ e names of parties not resident within 
or business for the local limits of the jurisdiction of the Court 
^^sdiction ° f withffi which limits the appearance, application 
juris 10n or act is made or done, m matters connected with 
such trade or business only, where no other agent is expressly 
authorized to make and do such appearances, applications 
and aets.f 


Nothing in the former part of this section applies to the territories 
now administered respectively by the Lieutenant- 
3 g Governor of the Panjab, and the Chief Commissioners 

Punjab, Oudh. of Qudh and the Central Provinces ,* but in those 
^ces BtraIPr0 * territories the recognized agents of parties by whom 
vl vCb such appearances, applications and acts may be made 

and done shall be such persons as the Local Government may, from 
time to time, by notification in the official Gazette, declare in this 
behalf. f , t 

r 

* In Oudh substitute the following for ss. 37 and 38 *— 

“The recognized agents of parties by whom such applications and appearances may 
be made are — r ' r 

“A permanent servant partner, relation or (friend, whom the Court may admit as a 
fit person to represent a party, and especially per*»ns holding powers-of -attorney from 
absent parties, parties carrying on business on behalf of'bankers and traders, managing 
agents of landlords, nearest male relations of women, and persons ex-oMcio authorized to 
act for Government or for any Pnnce or Chief 

“ Whenever the personal appearance of a party to a suit is required by this Act, such 
appearance mav be m^de by his recagpized agent, unless the Court shall otherwise 
direct ; and anything which by this Act is required or permitted to be done by a party 
m person may be done by his recognized agent Notices given to, or processes seived 
on, a recognized agent, relative to a suit, shall be effectual for all purposes, in relation 
to the suit, as if the same had been given to, or served on, the party in person unless 
the Court shall otherwise duact , and all the provisions of this Act, relative to the 
service ox notices or processes on a party to a suit, shall bo applicable to the service of 
notices and processes on such recognized agent.”— See Act XVIII of 3876 s. 18 and 
tupm, s. 3. * ’ * 

t For Additionl “ recognized Agents” in Ajmere and Merwara, see Reg. I of 1877, s. 28. 
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38. * Processes serve*! on the recognized agent of a party to a suit 
Service of pro- or a PP ea ^ shall be as effectual as if the same had been 

cess on rec og« served on the party in person unless the Court othei- 
mzed agent wise directs. ' 

The provisions of this Code for the service of process on a party 
to a suit shall apply to ‘'the service of process on his recognized 
agent. ^ 

39. The appointment of a pleader to make or do any appearance? 
Appointment application or act a$ aforesaid shall be m writing, and 

of Pleader. such appointment shall be filed in Court. 

When so filed it shall be considered to be in force until revoked, 
with the leave of the Court, by a writing signed by the client and 
filed m Court, or until the client or the pleader dies, or all proceed- 
ings m the suit are ended so far as regards the client. 

No advocate of any High Court established l>y Royal Charter shall 
be required to present any document empowering him to act. 

40. Processes served on the pleader of any party or left at the 
Service of office or ordinary residence oPsuch pleader, relative to 

process on plea- a suit or appeal, and whether the same be for the 
dei * personal appearance of the party or not, shall be pre- 

sumed to be duly communicated and made known to the party whom 
the pleader represents, and, unless the Court otherwise directs, shall 
be as effectual for all purposes m relation to the suit or appeal as if 
the same had been given to or served on the party m person. 

41. Besides the recognized' agents described in section 37 any 
Agent to re- person residing within the jurisdiction of the Court 

ceive process. may be appointed an agent to accept service of process. 

Such appointment may be special or general and 
ment%o aP be ir in shall be ma( 3 e by an instrument m writing signed by 
wiitmg and to the principal, and such instrument, or, if the appoint- 
ee filed in n>en t fie genJr&l, a duty attested copy thereof, shall 
Court * be filed in Court. 


CHAPTER it. 

Of the F&ame'OF the Suit. 

42. Every suit shall, as far as practicable, be so framed as to afford 
Suit how to be ground for a final decision upon ^ the subjects in dispute 

framed. and so to prevent further* litigation concerning them. 

43. Every* suit shall include the whole of the claim which the 
Suit to in- plaintiff & entitled to make in respect of the cause of 

elude whole action; but a plaintiff may relinquish any portion of 
claim. fi] g flaim in order to bring the suit within the 

jurisdiction of any Court. 

* As to Oudh, see footnote or previous page. 
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Relinquish- ^ a plaintiff omit to sue in resp^jt of, or intentionally 
roent of part of relinquish, any portion of his claim, he shall not after- 
clam* wards sue m respect of the portion so omitted or relm- 

• quished. 

A person entitled to more than one remedy in respect of the same 
, cause of action may sue for ajl or any of his remedies ; 
gue^or^one of but, if he omits (except with the leave of the Court 
several reme- obtained before the first hearing) to sue ft>r any of 
< h es * such remedies, he shall not afterwards sue for the 

remedy so omitted* * r . 

For the purpose of this section an obligation and a collateral 
security for its performance shall be deemed to constitute but one 
cause of action. 

Illustration . 

A lets a house to B at a early rent of Rs. ^ 1,200. The rent for the whole 
of the years 1881 and 1882 is due and unpaid. A sues B only for the rent 
due for 1882. A shall not afterwards sue B for the rent due for 1881. 

44. Rule a. — No cause of action shall, unless with 
clams to be * eave Court, be joined with a suit for the 

joined with, suit recovery of immoveable property, or to obtain a decla- 
land reCOVery ° f ra ^ on immoveable property, except — 

(a) claims in respect of mesne profits or arrears of rent in respect 
of the property claimed, 

(b) damages for breach of any contract under which the property 

or any part thereof is held, and r 

(c) claims by a mortgagee to enforce any of his remedies under the 

mortgage. 

Rule b. — No claim by or against an executor, administrator or heir, 

Claims by or ^ suc ^’ s ^ a ^ j°i ne d with claims by or against him 
against execu- personally, unless the last-mentioned claims are alleged 
tor, admamstra- to arise with _ reference to the estate in respect of 
^tor or heir. which the plaintiff or defendant sues or is sued as 

executor, administrator or heir, or are such as he was entitled to, />r 
liable for, jointly with the deceased person whom he represents. 

45. Subject to She rales contained fn Chapter II and in section 44, 

Plaintiff may Pontiff may unite In the same suit several causes 
join several of action against the same defendant or the same de- 
bases of action fendants jointly ; and any plaintiffs having causes of 
action in which tigey are jointly interested against the same defendant, 
or the same defendants jointly, may unite such causes of action m 
the same suit. r e 

But if it appear to the Court that any such causes of action can- 

Court may not be conveniently tried or disposed of together, the 
order separa- Court may, at any time before the first hearing, of its 
faon * own motion or on the application of any defendant, or 

at any subsequent stage of the suit, if the parties agree, order separate 



THE CODE OF CIVIL PROCEDURE. 


17 


trials of any such causes of action to be had, or make such other 
order as may he necessary or expedient for the separate dispbsa 
thereof. 


When causes of action are united, the jurisdiction of the -Court as 
regards the suit shall depend on the amount or value of the aggregate 
subject-matters at the daje of instituting the suit, whether or not an 
order has-been made under the second paragraph of this section. , 

46. Any defendant alleging that the plaintiff has united m the same 
D q f a n d a n t su ^ several causes of action which cannot be convenien tly 
may a$piy to disposed of in one slut may at any time before the first 
confine suit. hearing, or, where issues are settled, before any evi- 
dence is recorded, apply to the Court for an order confining the suit to 
such of the causes of action as may be conveniently disposed of 
m one suit. 


Court on heai- 47. If, on the hearing of such application, it appears 
mg application to the Court that the causes o? action are such as cannot 
somecause^and be conveniently disposed of m one suit, the Court 
ordei amend- may order any of such causes of action to be excluded 
ment and may direct the plaint Jo be amended accordingly 

and may make such order as to costs as may be just. 

Every amendment made under this section shall be attested by the 
signature of the Judge. 


CHAPTER V 

Of the Institution of Suits 

a 

Suits to be com- 48. Every suit shall be instituted by presenting a pla- 
menced by pia- mt to the Court or such officer as it appoints in this be- 
int - half. 

Language of pia* 49. The plaint must be distinctly written in the lan- 
mt guage of the Court . 

Provided that, if such language is not English, the plaint may (with 
the permission of the Court) be written bn English . nut in such case, 
if the defendant so require, a translation of the plaint into the lan- 
guage of tlie Court shall be filed m Court. 

Particular to be SO. The plaint must contain f *he following parti- 
con tamed m pia- culars .- — > , » 

mt 

(a ) the name of the Court in which the suit is brought : 

(b) the name, description and place of residence! of the plaintiff; 

(c) the name, description and place'’ of residence of the defendant, so 
far &s they can bp ascertained ; 

(d) a plain and concise statement of the circumstances constituting 

the cause of action, and where and when it arose ; 

(e) a demand ot the relief which the plaintiff claims ; and 

if) if the plaintiff has allowed a set-off or relinquished a portion of 
his claim,, the amount so allowed or relinquished. 

a3 
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If the planTtiff seeks the recover^ of money, the plaint 
la money suits mils t s t a te the precise amount, so far as the case admits. 

In a suit for mesne profits, and in a suit for the amount which will 
be foupd due to the plaintiff on taking unsettled accounts between him 
and the defendant, the plaint need only state approximately the amount 
sued for. r 

Where plaintiff When the plaintiff sues m a representative character, 
sues as repi esen- the plaint should shew not only that he hss f an actual 
tative existing interest m the subject-matter but that he has 

taken ^h e steps necessary to enable him to institute a suit concerning 
it. 

Illustrations. 

(a) A sues as B’s executor. The plaint must state that A has proved 
B’s will. 

( b ) A sues as G’s administrator. The plaint must state that A has taken 
out administration to C’s estate. 

( c ) A sues as guardian of D, a Muhammadan minor. A is not D’s guar- 
dian according to Muhammadan law and usage. The plaint must state that 
A has been specially appointed D’s guaidian. 

Defendant’s in- The plaint must shew that the defendant is or claims to 
terest and liabii- be interested in the subject-matter, and that he is liable 
ity to be shewn to b e ca n ec [ U p 0n to answer the plaintiff’s demand. 


Illustration. 

A dies, leaving B his executor, C his legatee and D a debtor to A’s estate. 
C sues D to compel him to pay his debt m Satisfaction of C’s legacy. The 
plaint must shew that B has causelessly refused to sue D, or that B and D 
have colluded for the purpose of defrauding C, or other such circumstances 
rendering D liable to. C. 


Grounds of ex- ^ the cause of action arose beyond the period ordi- 
emption from narily allowed by any law for instituting the suit, the 
limitation law. plaint must* shew the groind upon ^yhich exemption 
from such law is claimed. * 


51. The plaint shall be signed by the plaintiff and diis„ pleader 
Plaints to be an 7)> an d shall be verified at the foot by the plaintiff 

signed and veri- or by some other person proved to the satisfaction of 
fiedt t be Court to be acquainted with the facts of the case : 

Provided that, if the plaintiff is by reason of absence or for other 
g^od cause, unable to sign the plaint, it may be signed by any person duly 
authorized by himSin this behalf, 

52. The verification must be to the effect that the same is true to 
Contents of the knowledge of the person making it, except as to 

verification. matters stated on information and belief, and that as 
to those matters he believes it to be true. r 


Verification to The verification shall be signed by the person making 
be signed it. 
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When piamt 53 The plaint may, 3 at the discretion of the 
may be rejected, Court,— > 

returned for (a) at, or at any time before, the settlement of issues 
amended? 11 ’ ° r he rejected if it does not disclose a clause of 

action ; 

(b) at, or at any time before, the settlement of issues be returned 
for amendment within a tilne to be fixed by the Court, and upon such 
terms as tx^the payment of costs occasioned by such amendment as 
the Court thinks fit, if it — 

(i) is^not signed and verified as hereinbefore required, 

(ii) does not state correctly and without prolixity the several particu- 
lars hereinbefore* required, or contains particulars other than those so 
required, 

(in) is wrongly framed by reason of nonjoinder or misjoinder of 
parties, or joins causes of action which ought not to be joined in 
the same suit, or 

(iv) is not framed in accordance with the provisions of section 42 ; 

(c) at any time before judgment be amended by the Court upon such 
terms as to the payment of costs as the Court thinks fit : 

Provided that a plaint shall not be amended either by the party 
Proviso whom it is returned for amendment, or by the Court, 

so as to convert a suit of one character into a suit of 
another and inconsistent character. 

Attestation of When a plaint is amended under this section the 
amendment. amendment shall be attested by the signature of the 
Judge. 

When plaint 54. The plaint shall be rejected m the following 
shall be rejected cases * — 

( а) if the relief sought is undervalued, and the ’plaintiff, on being 
required by the Court to correct the valuation within a time to 
be fixed by the Court, fails to do so : 

(б) if the relief sought is properly valued, but the plaint is written 
upon paper insufficiently stamped, and the plaintiff, on being 
required by the Couf'fc to supply ,the requisite stamp-paper wi- 
thin a time to be fixed by the Court, fails to do so : 

, (c) if the, surfc appears from the statement in the plaint to be barred 
by any positive rule of law : , 

(d) if the plaint, having been returned for amendment within a 
tune fixed by the Cour J>, is not amended withm $uch time. 

55. When a plaint is rejected, the Judge shall record 

with his own hand an order to that effect with the 
reason for such order. * 

56. The rejection of the plaint on any of the grounds 
hereinbefore mentioned shall not of its own force pre- 
clude the plaintiff from presenting a fresh plaint in 
respect of the same cause of action. 


Procedure on 
r e j ecting 
piamt. 

When rejec- 
tion of plaint 
does not pre- 
clude presenta- 
tion of fresh 
plaint. 


* See Act VII of 1888, sec. 9. 
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57. The plaint shall be returned to be presented to the proper Court 
m the following cases 

siiln^be Return- ( a ) ^ a smt ^ as ^ een instituted in a Court whose 
ed to be mesen- grade is lower or higher than that of the Court 

ted to proper competent to try it^ where such Court exists, or 

Comt * where no option as to j±te slection of the Court 

is allowed by law : 


(b) if, in a suit relating to immovable property, but iftft coming 

under the proviso to section 16, it appears that no part of such 
property is situate within the *ocal limits of the jurisdiction* of the 
Court to which the plaint is presented- • 

(c) if, m any other case, it appears that the cause of action did not 
arise, and that none of the defendants are dwelling or carry- 
ing on business, or personally working for gain, within such local 
limits. 


On returning a plaint file Judge shall, with his own hand, endorse 
Procedure on thereon the date of its presentation and return, the 
returmn g name of the party presenting it, and a brief statement 
plaint. of the reason for returning it. 

58. The plaintiff shall endorse on the plaint, or annex thereto, a 
Procedure on memorandum of the documents (if any) which he has 
admitting produced along with it ; and, if the plaint be admitted, 
plaint. shall present as many copies on plain paper of the 

plaint as there are defendants, unless the Court by reason of the 
length of the plaint or the number of the defendants, or for any 
other sufficient reason, permits him to* present a like number of 
Concise state- concise statements of the nature of the claim made, 
ments. or of the relief or remedy required, in the suit, in which 

case he shall present such statements. 

If the plaintiff sues, or the defendant or any of the defendants is 
sued, in a representative capacity, such statements shall show in 
what capacity the plaintiff or defendant suep or is sued. 

The plaintiff may, by leave 'of the Court, amend such statements 
so as to make them correspond with the plaint. 

The chief ministerial officer of the Court shall sign sucH memoran- 
dum and copies of statements if, on ^examination, he finds them to 
be correct. _ ~ 


The Court shall also cause the particulars mentioned in section 50 
Register of to be entered in a book to be kept for the purpose and 
suits. called the register of civil suits Such entries shall be 

numbered m every year according to the order m which the plaint is 
admitted. « 


e 

dc^Snent 10I1 on ®9. ^ a sues upon a document in his poss- 

wiuch plaintiff ess i°u or power, he shall produce it in Court when the 
sues. plaint is presented, and shall at the same time deliver 

doeumeu e t y oi Aliment or a copy thereof to be filed with the 
copy, - plaint. 
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If he rely on any* other documents ^whether in his possession or 
List of other power ol* not) as evidence in support of his claim, he 
documents. shall enter such documents in a list to be added or 
annexed to the plaint. * 

statement m 60. In the** case of any such document not in his 
mentsnot mhis possession ?or power, he shall, if possible, state m whose 
p o s s e s s ion or possession or power it is. 
power • * 

61. In case of any suit founded upon a negotiable instrument, if 
Suit? on lost ^ he P rove d that the instrument is lost, and if an 

negotiable ms- indemnity be given by the plaintiff, to the satisfaction 
truments. 0 f the Court, against the claims of any other person 

upon such instrument, the Court may make such decree as it would 
have made if the plaintiff had produced the instrument in Court 
when the plaint was presented, and had at the same time delivered 
a copy of the instrument to be filed with ths plaint. 

62. If the document on which the plaintiff sues be an entry in a 
Production of shop-book or other book m his possession or power, the 

of shop-book plaintiff shall produce the j)ook at the time of filing 
the plaint, together with a copy of the entry on which he relies. 

The Court, or such officer as it appoints in this behalf, shall forth- 
Ongmai entry with mark the document for the purpose of identifi- 
to be marked cation ; and, after examining and comparing the copy 
and returned with the oiiginal and attesting the copy if found correct 
shall return the book to the plaintiff and cause the copy to be filed. 

63. A document which ought to be produced m Court by the plain- 
tiff when the plaint is presented, or to be entered in 
the list to be added or annexed to the plaint, and which 
is not produced or entered accordingly, shall not with- 
out the leave of the Court, be received in evidence 
on his behalf at the hearing of the suit. 

Nothing in this section applies to documents produced for cross- 
examination of the defendant’s witnesses, *orm answer to any case set up 
by the defendant or handed to a witness merely to refresh his memory. 


Inadmissibili- 
ty of document 
not piuduced 
when plaint 
filed 


CijlPTER VI. * 

Of the Issue and Service of Summons. 

Issue of Summons. 

64. When the plaint has been registered, and tie copies or concise 
% statements required by section 58 have been filed, a 
Summons summonS may be issued to each defendant to appear 
and answer the claim on a day to be therein specified, — 

(a) in person, or * 

(h) by a pleader duly instructed and able to answer all material 
questions relating to the suit, or 
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(c) by a pleader accompanied by some other person able to answer 
all such questions. 

Every such summons shall be signed by the Judge or such officer 
as he appoints, and shall be sealed with the seal of the Court : 

Provided that no such summons shall be issued when the defendant 
has appeared at the presentation of the plaint and admitted the plain- 
tiff ’s claim. ^ , 

Copy or state- Every such summons shall be accompanied with 

meat annexed one of the copies or, concise statements mentioned m 
to summons. section 58. 

66. If the Court sees reason to require the personal 
defendants appearance of the defendant, the summons shall order 
plaintiff to ap- him to appear in person m Court on the day therein 
pear in person, specified. 

If the Court sees reason to require the personal appearance of the 
plaintiff on the same day, it may make an order for such appearance. 


67. No party shall be prdered to appear in person unless he re" 


sides — 

No party to be 
ordered to ap- 
pear in person 
unless resident 
within 50 or 
where there is 
railway, 2CfQ 
miles. 


(a) within the local limits of the Court’s ordinary 
original jurisdiction, or 

( b ) without such limits and at a place less than fifty 
or, where there is railway communication for five- 
sixths of the distance between the place where he 
resides and the place where the Court is situate, 
two hundred miles frofla the court-house. 


6§. The Court shall determine, at the time of issu- 
ing the summons, whether it shall be for the settlement 
of issues only, or for the final disposal of the suit ; and 
the summons shall contain a direction accordingly : 
Provided that, in every suit heard by Courts of Small Causes, the 
summons shall be for the final disposal of tCe suit. 


Summons to be 
either to settle 
issues or for fi- 
nal disposal. 


69. The day for the appearance of the defendant shall^be fixed by 
Fixing day for the Court with,, reference to its current business, the 
appeal ance of place of residence of the defendant and the time nee- 
defendant essary for the service o& the summons; and the day 
shall be so fixed as to allow the defendant sufficient time to enable him 
to appear and answer on such day. 

What shall be Seemed “ su%ient time ” must be determined with 
reference to the circumstances of the case. 


order^defendan? , 70 ' The summons to appear and answer shall order the 
to produce docu- defendant to produce any document in his possession 
ments required or power, containing evidence relating to the merits 

Sked ou by de- of the P laintifi ’' s oase , or upon which the defendant 
fendaut^ intends to rely in support of his case. 
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71. My hen the summons is for the final disposal^of 
the suit, it shall direct the defendant to produce, on 
the day fixed for his appearance, the witnesses upon 
whose evidence he intends to rely in support of his 
case. i 

? Service oj Summons. 

the defendant resides within the jurisdiction of the 
Court m which the suit is instituted, or has an agent 
resident within that jurisdiction who is empowered to 
accept the service of the summons, the summons shall 
ordinarily be delivered or sent to the proper officer to 
be served by him or one of his subordinates. 

(2) The proper officer may be an officer of another Court than that 
in which the suit is instituted, and, where he is such an officer, the 
summons may, subject to any rules whic^ the High Court may 
make in this behalf, be sent to him by post or m such other manner 
as the Court may direct. 

73. Service of the summons shall be m#de by delivering or tender- 
ing a copy thereof signed by the J udge or such officer 
Mode of service. as j ie a pp 0m ^ s in this behalf, and sealed with the seal 
of the Court. 


On issue o f 
summons for 
final disposal, 
defendant to be 
directed to pm- 
duce his wit- 
nesses 


72* (>).If 

Dehveiy or 
transmission of 
summons for 
sei vice 


Service on 
seveial defen- 
dants 


74. When there are more defendants than one, ser- 
vice of the summons shall he made on each defen- 
dant. 


Provided that, if the defendants are partners, and the suit relates 
to a partnership-transaction or to an actionable wjong m respect of 
which relief is claimable from the firm, the service may be made, un- 
less the Court directs otherwise, either (a) on one defendant for him- 
self and for the other defendants, or (b) on any person having the 
management of the business of the partnership at the principal place, 
within the local limits the Court’s ordinary original civil jurisdic- 
tion, of such business. » * 

Seivice to be , 75. Whenever it may be practicable, the seiwice shall 

Sttison nd when ma ^ e 0Ii the defendant m person, unless he have an 
practicable, oi agent empowered to accept the service, in which case 
on hib agent service on suclfc agent shall be sufficient^ 

76. In a suit relating to any business or work against a person who 
Service on a«ent does not reside within the local limits of the jurisdic- 
by whom defen- tion of the Court from which the summons issues, ser- 
vant carriefo on y \ ce on an y manager or 1 agent, who, at the time of ser- 
buRmess. # v jee, personally carries on such business or work for 
such person within such limits, shall be deemed good service. 

For the purpose* of this section the master of a ship is the agent 
of his owner or charterer. 


* See Act VII of 1888, Sec 16. 
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77. In a suit to obtain relief respecting, or compen- 
nation for wrong to, immoveable property, if the ser- 

suits for ’ lm- vice cannot be made on the defendant in person, and 
moveable, pro- the defendant have no agent empowered to accept the 
per y ‘ service, it may be made or c any agent of the defendant 

in charge of the property. f 

78. If in any suit the defendant cannot be found and 

m^beon e 3 ^ ke have no agent . empowered to accept *£he service 
member of defen- of tbe summons on his behalf, the service may be made 
dant’s family. on an y a $ u it male member of the family of the* defen- 
dant who is residing with him. • 

Explanation . — A servant is not a member of tbe family within 
the meaning of this section. 

79. When the serving-officer delivers or tenders a copy of the sum- 

Person served mons to the defendant personally, or to an agent or 
to sign acknow- other person on his behalf, he shall require the signa- 
ledgment ture of the person to whom the copy is so delivered 

or tendered to an acknowledgment of service endorsed on the original 
summons. 

, 80. If the defendant or other person refuses to sign 

when defendant ib© acknowledgment, 

refuses to accept or if the serving-officer cannot find the defendant, 

noYbe found an ' and there * s no agent empowered to accept the service 
of the summons on hxs behalf, nor any other person 
on whom the service can be made, 

the serving-officer shall affix a copy of the summons on the outer 
door of the house m which the defendant r ordmarily resides and then 
return the originai-to the Court from which it issued, with a return 
endorsed thereon or annexed thereto stating that he has so affixed the 
copy and the circumstances under which he did so. 

81. The serving-officer shall, m all cases m which the summons 
dommen t k as been served under section 79, endorse or annex, 

of timfaudand °r cause to be endorsed or annexed, on? or to the ori- 
maunei of ser- gmal summon*?, a return stating the time when and 
viue the manner m which the summons was served. 

82. * When a summons is c returned under section 80, the Court 

Examination s ^ a P if the return under that section has not been 

of the serving- prided by the affidavit of the serving-officer, and 
officer. may if it has been so verified, examine the serving- 

officer on oath, or cause him to he so examined by another Court, 
touching his proceedings, and may make such further enquiry m the 
matter as it thinks fit . and shall either declare that the summons has 
been duly served or order such service as it tlupks fit. * 

Where the Court is satisfied that there is reason to believe that the 

Substituted d ? fend . a ? tis kee P 1D g outof the way for the purpose 
service 0 * avoiding the service, or that fo*r any other reason 

the su mmons cannot be served in the ordinary way, 

Act VII of 1888, sc 11 



THE CODE OF CIVIL PROCEDURE. 


25 


the Court shall order The summons to be served by affixing a copy 
thereof m some conspicuous place in the court-house, and also upon 
some conspicuous part of the house, if any, m which the defendant is 
known to have last resided, or m such other manner as the~ Court 
thinks fit. Q 

83. The service substituted by order of the Court shall be as ef~ 
Effect of «i^b- feetual as if it had been made on the defendant 
stituted. sei vice, personally. 

When •service 84 Whenever service is substituted by order of 
substituted, the Court, the Court shall fix such time for the appear- 

timefor appear- ahce of the defendant as the case may require, 
anee to be fixed A 


85. If the defendant resides within the jurisdiction of any Court 

Service of other than the Court m which the suit is instituted 
summons when and has no agent resident within the local limits of 
side^^withm jurisdiction of the latter Court empowered to accept 

junsdiction of the service of the summons, such Court shall send the 
and tlie h Court summons > either hy one of its officers or by post, to 
agent to accept any Court, not being a High Court, having ]urisdiction 
service. at the place where the defendant resides, by which it 

can be conveniently served, and shall fix such time for the appearance 
of the defendant as the case may require. 

The Court to which the summons is sent shall, upon receipt thereof, 
proceed as if it had been issued by such Court, and shall then return 
the summons to the Court from which it originally issued, together 
with the record (if any) made tinder this paragraph. 

Sei vice within 86. Whenever any process issued • by any Court es- 
p residency tablished beyond the limits of the towns of Calcutta, 
goon, S of U piSess Madras, Bombay and Rangoon is tt> be served within 
issued by Pro- any such town, it shall be sent to the Court of Small 
vmciai Courts. Causes within whose jurisdiction the process is to be 
served, a 

1 m v ® 

and such Court of Small Causes shall Seal with such process in the 
same manner a&if the process had been issued by itself, 

8nd shall Chen return the process to the # Court from which it issued. 

87. If the defendant be m M, the summons shall be delivered 
Service on de- to the officer m •charge of the jail in wMch the defend- 
fendaut m jail ant is confined, and such officer shall cause the sum- 
mons to be served upon the defendant. 

The summons shall be returned to the Court fro A which it issued, 
with a statement of the service endorsed thereon and signed by the 
officer in charge of the jatl and by the defendant. 

88. If the jail in which the defendant is confined is not in the 
Procedure if district in which the suit is instituted, the summons 

3 ail be m differ- may be sent by post or otherwise to the officer m 
ent district. charge of such jail, and such officer shall cause the 

a 4 
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summons to be served upon the defendant, and #nall return the sum- 
mons to the Court from which it issued, with*a statement of the ser- 
vice endorsed thereon, and signed as provided in section 87. 

89 If the defendant resides out of British India and 
dSdant ie n has no agent in British *[ndia empowered to accept 
sides out of the service, the summons shill be addressed to the de- 
Sd 1S Las InC no fendant at the place where he is residing and forward to 
agent to accept him by post if there be postal communication between 
sei vice. such place and the place where the Court is situate. 

90 * If there is British Resident or Agent, or a Superintendent ap- 
Semce m P omte d by the British Government, or a Court estab- 
foieigu temtoiy lished or continued by the authority of the Governor 
through British General m Council, m or for the territory m which 
Court° Ut ° r the defendant resides, the summons may be sent to 
such Resident, Agent, Superintendent or Court, by 
post or otherwise, for the purpose of being served upon the defendant ; 
and, if the Resident, Agent or Superintendent or the Judge of the 
Court returns the summons with an endorsement under his hand that 
the summons has been served on the defendant m manner hereinbe- 
fore directed, such endorsement shall be evidence of the service. 

91. The Court may, notwithstanding anything hereinbefore con- 
Substitution tained, substitute for the summons a letter signed by 
of letter for the Judge or such officer as he appoints in this behalf, 
summons. -when the defendant is, in the opinion of the Court, 
of a rank which entitles him to such mark of consideration. 

The letter shall contain all the particulars required to be stated 
in the summons, and, subject to the p3 ovisions contained in section 
92, shall be treated in all respects as a summons. 


92. When a letter is so substituted for a summons, it may be 
Mode of send- sent to the defendant by post or by a special messen- 
mg such letter g er selected by the Court, or in any other manner 
which the Court thinks fit unless the defendant has an agent em- 
powered to accept service of summons, in which case the letter may 
be delivered or sent to such agent. ~ ~ * 

Service of Process . 

Process to be ^ 9*. Every process issued under this Code shall be 
seived at ex- served at the expense of the party on whose behalf it 
Suing 0 * 1)111 ty * s i ssue d> unless the Court otherwise directs 

The court-fee leviable for such service shall be levied 
Costs of ser- witnin a time to be fixed by the Court before the process 
vice * is issued. 

94. All notices and orders required by this Code to be given to or 
Notices and served on any person shall be in v writing, and shall 
orders m writ- be served m the manner hereinbefore provided for the 
mg how sei ved. serv i ce of summons# 


See Act VII of 1SSS, s 12. 
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Postage. 

t 

95. Postage, where chargeable on any notice, summons or letter 
issued under this Code and forwarded by post, and the 
Postage. f ee f or registering the same, shall be paid within a 
time to be fixed by the Court*before the communication is forwarded * 
Provided that the Lodal Government, with the previous sanction 
of the Governor General in Council, may remit such postage, or fee, 
or both, or may prescribe a scale of court-fees to be levied in lieu 
thereof. 

- • 


CHAPTER VII. 


Of the Appearance of the Parties and Consequence 


Parties to ap- 
pear on day fix- 
ed m summons 
for defendant to 
appear and an- 
swer. 


of Non-appearance. 

♦ 

96. On the day fixed m the summons for the defend- 
ant to appear and answer, the parties shall be in 
attendance at the court-house m person or by their 
respective pleaders, and the Suit shall then be beard, 
unless the hearing be adjourned to a future day fixed 
by the Court. 


Dismissal o f 
suit where sum- 
mons not served 
in consequence 
of plaintiffs fail- 
ure to pay fee 
for issuing. 


97. If, on the day so fixed for the defendant to 
appear and answer, it be found that the summons has 
not been served upon him m consequence of the fail- 
ure of the pUmtiff to pay the court-fee leviable for 
such service,* the Court may order that the suit be 
dismissed : 


Provided that no such order shall be passed, although the summons 
has not been served upon the defendant, if, on the day 
Pionso. fixed for him to appear and answer, he attends in 

person or by agent, when is allowed to appear by agent. 

98. If on the day fixed for the defendant to appear and answer, 
•or on any other subsequent day to which the 
plrtVapleafs hearing of the suit is adjpurned, neither party appears, 
suit to be d i s - the suit shall 15e dismissed, unless the Judge, for 
missed reasons to be r#cord$d under his band, otherwise directs 


99. Whenever a suit is dismissed under section 97 or section . 98, 
In such case the plaintiff may (subject to the law of limitation) 
plain tiff may bring a fresh suit; or if, within th® period of thirty 
o^Cour^mayte- days from the date of the order dismissing the suit, 
store suit to its he satisfies the Court that there was a sufficient excuse 
file for his not paying the court-fee required within the 

time allowed for th? service of the summons, or for his non-appearance, 
as the case may be, the Court shall pass an order to set aside the 
dismissal and appoint a day for proceeding with the suit. 
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99A. If, after a summors has, whether before or after the first 
^Dismissal of day of June 1882, been issued to the defendant, 
suit where or to one of several defendants, and returned un- 
summaM af re- served, the plaintiff fails for a period of one year 
turned unser- from such return to apply for the issue of a fresh 
V ear /oa S p r i y summons and to satisfy the n Court that he has used 
for ar fresh P sum* his best endeavours to discover the residence of the 
mons defendant who has not been served, or that ^ such de- 

fendant is avoiding service of process, the Court may dismiss the suit 
as against such defendant. 


In such case the plaintiff may (subject to the lifw of limitation, 
bring a fresh suit. 


100. If the plaintiff appears and the defendant does not appear, 
the procedure shall be as follows : — 


Procedure if 
only plaintiff 
appears, when 
summons duly 
served, when 
summons not 
duly served, 


(a) if it is proved that the summons was duly served, 
the Court may proceed ex parte . 

(b) if it is not proved that the sommons was duly 
served, the Court shall direct a second summons 
to be issued and served on the defendant : 


(c) if it is proved that the summons was served on the defendant, 
when summons but not in sufficient time to enable bim to appear and 
served, but not answer on the day fixed in the summons, the Court 
in due time shall postpone the hearing the suit to a future day 
to be fixed by the Court, and shall direct notice of such day to be 
given to the defendant. 

If it is owing to the plaintiffs default that the summons was not 
served m sufficient time, the Court shall order him to pay the costs 
occasioned by such postponement. 

Procedure 101. If tfie Court has adjourned the hearing of the 
where defendant suit ex parte, and the defendant, at pr before such 
of Pear adpurnS bearing, appears and assigns good cause for his previous 
hearing and as- non-appearanCe, he may, upon such terms as the Court 
fofprevmus^om <* ir * cts to costs or otnprwise, be heard in answer to the 
appearance suit as if he had appeared on the day fixed fo his 
appearance. 

102. If the defendant appears and the plaintiff does not appear, 

Procedure the Court shall dismiss the suit, unless tfie defendant 
where defend- admits the claim, or part thereof, in which case the 
pears ° nly ap ‘ Court shaU P ass a decree against the defendant upon 
such admission, and, where part offy of the claim has 
been admitted, shall dismiss the suit so far as it relates to the remain- 
der. 
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103. When a suit Is -wholly or partially dismissed under section 102, 
Decree agamst the plaintiff shall be precluded from bringing a fresh 

plaintiff by de- suit m respect of the same cause of action. But he may 
suit barS fresh a PPty f° r an order to set the dismissal aside ; and, if it 
be proved that* he was prevented by any sufficient cause 
from appearing when th# suit was called on for hearing, the Court 
shall set aside the dismissal upon such terms as to costs or otherwise 
as it thinks fit, and shall appoint a day for proceeding with the suit. 

No order shall be made under this section unless the plaintiff has 
served % the defendant with notice inventing of his application. 

104. If, no thg day fixed for the hearing of a suit against a defend- 
Pioeedure ant residing out of British India, who has no agent 

■where defend- empowered to accept service of summons, or on any day 
out of r Bntish w bich the hearing has been adjourned, the defendant 
India does not does not appear, the plaintiff may apply to the Court for 
appear. permission to proceed with his suit and the Court may 

direct that the plaintiff be at liberty to proceed with his suit m such 
manner and subject to such conditions as the Court thinks fit. 

105. If there be more plaintiffs than onp, and one or more of them 
Procedure in appear, and the others do not appear, the Court may, 

case of non-at- at the instance of the plaintiff or plaintiffs appearing, 
ox^more of °se- P erm ^ the suit to proceed in the same way as if all the 
verai plaintiffs, plaintiffs had appeared, and pass such order as it thinks 


106. If there be more defendants than one, and one or more of 
Piocedure in them appear* and the others do not appear, the suit 

case of non-at- shall proceed, and the Court shall, at the time of pas- 
or more of severt sin & judgment, make such order it things fit with 
ai defendants respect to the defendants who do not appear, 

107. If a plaintiff or defendant, who has been ordered to appear 
Consequence m person under the provisions of section 66 or sec- 

ance n ° n ' a th nd f tmii 436, does not appear m person, or shew suffi- 
sufflcienT cause <&ent cause * to the satisfaction of the Court for fail- 


shewn, of “par- 
ty oidered to 
aftpeai m per- 
son 


mg so to appear, he shall be subject to all the provi- 
•sions of the foregoing sections applicable to plaintiffs 
and defendants, respectively, who do not appear. 


Of Betting alide Decrees ex parti , . 

. a ^ ide 108. In any case in which a decree is passed ex parte 

decree^L iwfe against a defendant, he may apply to the Court by 
against defen- which the decree was made for an order to set it 
dant. aside ; * • 


and if he satisfies tlje Court that the summons -was not duly served, 
or that he was prevented by any sufficient cause from appearing- 
when the suit was called on for hearing, the Court shall pass an 
order to set aside* the decree upon such terms as to costs, payment 
into Court or otherwise as it thinks fit, and shall appoint a day for 
proceeding with the suit. 
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309. No decree shall be set aside on any such, ap- 
be^se^Tsi dl plication as aforesaid, unless notice thereof in writing 
without notice has been served on the opposite party, 

to opposite 
party 


CHAPTER VIII. 


Of Written Statements and Set-off. 

* 

110. The parties may, at any time before or at the- first hearing of 
Written the suit, tender written statements of their respective 

statements eases, and the Court shall receive such statements and 
place them on the record. 

111. If in a suit for %e recovery of money the defendant claims 

to set-off against the plaintiff’s demand any ascertained 
set-off to b°e sum of money legally recoverable by him from the 
given m written plaintiff, and if m such claim of the defendant against 
statement. the plaintiff both parties fill the same character as 
they fill in the plaintiff’s suit, the defendant may, at the first hearing 
of the suit, but not afterwards unless permitted by the Court, tender 
a written statement containing the particulars of the debt sought 
to be set-off. 


The Court shall thereupon inquire into the same, and if it finds 
that the case fulfils the requirements of the ^ former 

Inquiry. part of this section, and r thafc the amount claimed to 
be set-off does npt exceed the pecuniary limits of its jurisdiction, 
the Court shall set-off the one debt against the other. 

Such set-off shall have the same effect as a plaint in a cross-suit 

Effect of set* so as to enable the Court to pronounce a final judg- 
ment in the same suit, both on the original and on the 
cross claim ; but it shall nqt affect the lien,mpon the amount decreed, 
of any pleader in respect of the costs payable to him under the 
decree. * 

J Illustrations. 

(a) A bequeaths fis. 2,000 to B, and appoints C his executor and residury 
legatee. B dies and D takes out administration to B’s effects. C pays Rs*. 
1,000 as surety for D. Then D sues C for the legacy. C cannot set-off the 
debt of Rs 1,000 against the legacy, for neither C nor D fills the same 
character with resfect to the legacy as they fill with respect to the pay- 
ment of the Rs. 1,000. 

<r 

(5) A dies intestate and in debt to B. C takes 'out administration to As 
effects, and B buys part of the effects from C. In a suit for the purchase- 
money by C against B, the latter cannot set-off the d$bt against the price, 
for C fills two different characters, one as the vendor to B, in which he 
sues B, and the other as representative to A. 
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(c) A sues B on a*bill of exchange. Alleges that A has wrongfully 

neglected to insure B’s goods and is liable to him m compensation which 
he claims to set-off. The amount not being ascertained cannot be 
set-off. # 

( d ) A sues B on a bill of Exchange for Rs 500. B holds a judgment 
against A for Rs. 1,000. 'The two claims being both definite pecuniary 
demands may be set-off. 

(e) A sues B for compensation on account of a trespass. B holds a 
promissory note for Rs. 1,000 from A and claims to set-off that amount 
agamst%my sum that A may recover ixf the suit 

(/) A and B sue* C for Rs. 1,000. C cannot set-off a debt due to him by A 
alone . 

(g) A sues B and C for Rs. 1,000. B cannot set-off a debt due to him alone 
by A. 

(k) A owes the partnership -firm of B and C jts. 1,000. Bdies leaving C 
surviving. A sues C for a debt of Rs. 1,500 due m his separate eliaractei. C 
may set-off the debt of Rs. 1,000. 

No written sta- 112. Except as provided in the last preceding section, 
ceived^fter first n0 wrl ^ en statement shall # be received after the first 
hearing. hearing of the suit : 

Provisos Provided that the Court may at any time require a written 
statement, or additional written statement, from any of the 
parties, and fix a time for presenting the same : 

Provided also that a written statement, or an additional written 
statement may, with the •permission of the Court, be received at 
any time for the purpose of answering written statements so requir- 
ed and presented. 

113 If any party from whom a* written statement 
■when party fails * s 80 required fails to present the same within the time 
to present writ- fixed by the Court, the Court may pass a decree against 
called st for me by °* mafce such order relation to the suit as it 

Court. thinks fit. * 

•Frame of writ- * 114. Written statements shall be as brief as the na- 

ten statements. turo 0 f t he case fid m its, ffod shall not be argumentative, 
but shall be confined as mueh^s possible to a simple naiTative of the 
facts which the party by whom or bn whose behalf life written state- 
ment is made believes to be material to the case, and which he either 
admits or believes he will be able to prove. ^ 

Every such statement shall be divided into paragraphs, numbered 
conseeutivdy, and each*paragraph containing as nearly as may be a 
separate allegation. 

1J5. Written statements shall be signed and verified 
m en tTtfoVa m the manner hereinbefore provided for signing and 
signed and ven- verifying plaints, and no written statement shall be 
&ed - received unless it be so signed and verified. 
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Power of 116. If it appears to the Court that any written state- 
C&urt as to arg^r ment, whether called for by the Court or spontaneously 
mentative pro- ten< j e red, is argumentative or prolix, or contains matter 
written - S- irrelevant to the suit, the Court may amend it then 
meat. and there or may, by an o^der to be endorsed thereon, 

reject the same, or return it to the party by whom it was made tor 
amendment within a time to be fixed by the Court, imposing such terms 
as to costs or otherwise as the Court thinks fit. 

When any amendment is made under this section the 
aAndW? 0 * Judge shall attest itrby his signature. 

Effect of rejec- When a statement has been rejected under this sec- 
tioru tion the party making it shall not present another 

written statement, unless it be expressly called for or 
allowed by the Court. 

<■* 

CHAPTER IX. 

Or the Examination op the Parties by the Court. 

ft 

Ascertain- 117. At the first hearing of the suit the Court shall 
ment whether ascertain from the defendant or his pleader whether he 
plaint mdvmt admits or denies the allegations of fact made m the 
ten statements plaint, and shall ascertain from each party or his pleader 
admitted or de* whether he admits or denies such allegations of fact as 
are made m the written statement (if any) of the oppo- 
site party, and as are not expressly or by ^necessary implication admit 
ted or denied by the party against whom they are made. The Court 
shall record such admissions and denials. 

138. At the first hearing of the suit, or at any subse- 
atiorfof party|or q uent hearing, any party appearing in person or 
companion of present m Court, or any person able to answer any 
f ° r ^ mater ^ questions relating^ to the suit by whom such 
pe er * party or his pleader is accompanied, nfay be examined 

orally by the Court . and the Court may, if it thinks fit, put m the 
course of such examination questions suggested by either party. * 

Substance of The substance of the examination shall be re- 

examination to duced to writing by the Judge, and shall form part of 
be written the record. 

120. If the pleader of any party who appears by a pleader refuses 
Consequence of finable to answer any material question relating 
refusal or mabi- ‘J- 16 suit whicjh the Court is of opinion that the 
iity Of pleader to party whom he represents ought to answer, and is 
answer. likely to be able to answer if interrogated m person, 

the Court may postpone the hearing of the suit to a future day and 
direct that such party shall appear in person on ^uch day. 

If such party fails without lrwful excuse to appear in person on 
the day so appointed, the Court may pass a decree against him, or 
make "such order m relation to the suit as it thinks fit. 
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CHAPTER X* 

Of Discovery *and of the Admission, Inspection, 
Production, Impounding and Eeturn of 

Documents. 

« 

121. Any party may any time by leave of the Court deliver 

Power to deli- the Court interrogatories in writing for the 

ver mterroga- examination of the opposite party, or, where there are 
tones . more opposite parties than one, any one or more of 

such .parties, with a note at the f#ot thereof stating which of such 
interrogatories ^.ch of such persons is required to answer . 

Provided that no party shall deliver more than one set of inter- 
rogatories to the same person without the permission of the Court, 
and that no defendant shall deliver interrogatories for the exami- 
nation of the plaintiff unless such defendant has previously tendered 
a written statement and such statement has been received and placed 
on the record. 

122. Interrogatories delivered under section 121 shall be served on 

s e r v i c e of the pleader (if any) of the party interrogated, or in the 

interrogatories, manner hereinbefore provided for the service of sum- 
mons, and the provisions of sections 19, 80, 81 and 82 shall, m the 
latter case, apply so far as may be practicable. 

123. The Court, in adjusting the costs of the suit, shall, at the 

instance of any party, inquire or cause inquiry to be 
propriety of made into the propriety ^of delivering such interro- 
mbitmg interro- gatones ; and if it thinks that such interrogatories 
gatones. have been delivered unreasonably, # vexatiously or at 

improper length, the costs occasioned by the said interrogatories 
and the answers thereto shall be borne by the party m fault. 

124. If any party to a suit be a body corporate or a joint stock 

company, whether incorporated or not, or any other 
interrogatories 0 ^ody of persons empowered by law to sue or be sued, 
on officer of cor- ^whether in its own name or m the name of any 
juration or cojji- ’officer or other person, any opposite party may apply 
p ny * to the Court for -an order ‘Allowing him to deliver inter- 

rogatories to any member or^ officer of such corporation, company or 
body, and an order may be made accordingly. * 

125. Any party called upon to answer interrogatories, whether by him- 
self or by any such member or officer, may refuse to answer 
any interrogatory on the ground thafit is irrelevant, or 
is not put bond fide for the purposes of the suit, or that 
the matter inquired after is not sufficiently material at 
that stage of the suit, or on any other like ground. 

1§6. Interrogatories shall be answered by affidavit to 
be filed in Court within ten days from the service thereof 
or within such further time as the Judge may allf>w. 

A 5 


Rower to re- 
fuse to answer 
interrogatories 
as irrelevant, 
&e. 


Tune for fil- 
ing affidavit m 
answer. 
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127. If any person interrogated omits or refuses to answer, or 
* answers insufficiently, any interrogatory, the party 


Proced mrtv interrogating may apply to the Court for an order 
^ J ' * 


where 


omits to .answer requiring him to answer or to answer further, as the 
sufficiently case ma y be. And an order may be made requiring 
him to answer or to answer further either by affidavit or by viva voce 
examination as the Judge may direct : 

* f , 

Provided that the Judge shall not require an answer to £ny interro- 
gatory which in his opinion need not have been answered* under 
section 125. ^ r ‘ 

128. Either party may, by a notice through the "Court, within a 
to de reasona W e time not less than ten days before the 
mandadmission hearing, require the other party to admit (saving all 
of genuineness just exceptions to the admissibility of such docu- 
of documents m ent m evidence) the genuineness of any document 
material to the suit. 

The admission shall also be made in writing signed by the other 
party or his pleader and filed in Court. 

If such notice be not given, no costs of proving such document 
shall be allowed, unless the Judge otherwise orders. 

If such notice is not complied with within four days after its 
being served, and the Judge thinks it reasonable that the admission 
should have been made, the party refusing shall bear the expense 
of proving such document, whatever may be the result of the suit. 

therein of 


129. The Court may, at any time durjng the 
Power to or- a ^y suit, order any party to the suit to declare by affi- 
der discovery of davit all the documents which are or have been in his 
document. possession or power relating to any matter in question 
in the suit, and any party to the suit may, at any time before the 
first hearing, apply to the Court for a like order. 


Affidavit in 
answer to such 
order. 


Every affidavit made under this section shall specify which, 
if any, of* the document^ therein •mentioned the 
declarant objects to produce, together with the grounds 
of such objection. • r 

130. The Court may, at any time during the pendency therein of 
Power to order order tlie production by any party thereto of 

production of such of the documents inTiis possession or power rela; 
documents du- ting to any matter in question m such suit or proceed - 
nng mg as the Court thinks right, and the Court may 

deal with such documents when^prodaced in such manner as appears 


just. 

Notice to pro- 
duce for inspec- 
tion documents 
referred to in 
plaint, &e. 


131. Any party to a suit may at any time Wore or at 
the hearing thereof give notice through the Court to any 
other party to produce any specified document for the 
inspection of the party giving such notice or of his 
pleader, and to permit such party or pleader to take 
copies thereof 
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No party failing t < f comply with such* notice shall afterwards be 
at liberty to put any such document m evidence on 
of lion-compS his behalf ill such suit, unless he satisfies the Court 
ance with such that such document relates only to his own titles or that 
notice. k e some* other and sufficient cause for not com- 


plying with such notice. 

132. The party to whom such notice is given shall, within ten 
Party rec'eiv- days from the receipt thereof, deliver through the 

ing* such notice Court to the party giving the same a notice stating a 
when ^ and where ^ ime within three days from such delivery at which the 
inspection may documents, or such of them as he does not object to 
be had. produce, may be inspected at his pleader’s office or 

some other convenient place, and stating which, if any, of the 
documents he objects to produce, and on what grounds 

133. If any party served with notice under section 131 omits to 
give notice under section 132 3f the time for inspection, 
or objects to give inspection, or names an lnconvem- 

tion ' ent place for inspection, the party desiring it may apply 
to the Court for an order of inspection. m 


Application for 
order of inspec- 


134. Except in the case of documents referred to m the plaint, 
Application to written statement or affidavit of the party against 

be founded on whom the application is made, or disclosed in his affi- 
affidavit davit of documents, such application shall he founded 

upon an affidavit showing (a) of what documents inspection is sought, 
(b) that the party applying is entitled to inspect them, and (c) that 
they are in the possession power of the party against whom the 
application is made. 

135. If the party from whom discovery of any kind or inspection 
Power to older is sought objects to the same or or any part thereof, 

issue or question and if the Court is satisfied that tlie right to such di»s- 
to dTsco^i n $e- co very or inspection depends on the determination of 
pend^to be^fiist any issue or question in dispute in the suit, or that for 
determined any other reason it is desirable that any such issue or 
question should be determined before "deeming upon the right to the 
discovery or inspection, the Court may order that the issue or ques- 
tfon be determined first and reserve the question as to the discovery 


or inspection. I * 

136. If any party fails to comply with any order under this chapter, 
. to answer inteiTOgatones or for discovery, production 
failure' to au- or inspection, which has been duly served, he shall, 
swer or give in- jf a plaintiff, be liable to have his suit dismissed for 
spectioru want 0 f prosecution, and, if a defendant, to have his 

defence, if €tny, struck out, and to be placed m the same position as 
if he had not appeared ana answered ; . , 

and the party interrogating or seeking discovery, production or ins- 
pection may apply *to the Court for an order to that effect, and the 
Court may make such order accordingly. 

Any party failing to comply with any order under this chapter, to 
answer interrogatories or for. discovery, production or inspection, winch 



38 


TEE CODE OF CIVIL PROCEDURE. 


b&s been served personally^ upon him, shall also be deemed guilty of 
an offence under section 188 of the Indian Penal Code. 

137. The Court may of its own accord, and may m 
Simpers from discretion upon the application of any of the parties 
its own records to a suit, send for, either from its own records or from 
or from other an y other Court, the record of any other suit or 
Cour s proceeding, and inspect the same. 

Every application made under this section shall (unless' iJhe Court 
otherwise directs) be supported by an affidavit of the applicant or his 
pleader, shewing how the record is ^material to the suit m wh^ch the 
application is made, and that the applicant cannot without unreason- 
able delay or expense obtain a duly authenticated copy of the record 
or of such portion thereof as the applicant requires, or that the pro- 
duction of the original is necessary for the purposes of justice. 

Nothing contained in this section shall be deemed to enable the 
Court to use in evidence *,ny document which, under the Indian Evi- 
dence Act, 1872, would be inadmissible in the suit. 

138. The parties or their pleaders shall bring with them and have 

Documentary * n rea diness at the first hearing of the suit, to be produ- 

evidenceto bem ced when called for by the Court, all the documentary 
readmess at first evidence of every description m their possession or 
hearing. power, on which they intend to rely, and which has not 

already been ‘filed in Court, and all documents which the Court at any 
time before such hearing has ordered to be produced. 

139. No documentary evidence in the possession or power of any 

Effect ot non- P ar ^y which should have been, but has not been, pro- 

production of duced in accordance with the requirements of section 
documents. 138 shall be received at any subsequent stage of the 
proceedings unless good cause be shown to the satisfaction of the 
Court for the non-production thereof. And the Judge receiving any 
such evidence shall record his reasons for so doing. 

Documents to The Court shall receive the documents respec- 
ts received by tively produdeed by the parties at the first hearing : : 

Court. * 

Provided that the documents produced by each party be accoir 
panied by an accurate list thereof prepared in such form as the Hin 
Court may from time to time-direct. 

Rejection of The Court may at any stage of the suit reject ny 
irrelevant or in- document which it considers irrelevant or otherwise 
SSnt£ le do ' inadmissible, recording the grounds of such rejection 

Endorsement , l 41 * Q) Subject to the provisions of the next fol- 
o a documents lowing sub-section, there shall be endorsed on every 
admitted in evi- document which has been admitted m evidence u the 
dence ‘ suit the following particulars, namely ; — 

(a) the number and title of the suit, 

(b) the name of the person producing the document, 

(c) the date on which it was produced, and 

(d) a statement of its having been so admitted, and the endorse- 
ment sshall be signed by the Judge. 


* See Act VII of 1888, e. 13. 



THE CODE OF CIVIL PROCEDURE. 


37 


E ndorse* 
ments on copies 
of admitted eft- 
tries m ‘books, 
Accounts and re- 
cords. * • 


(2) If a document so admitted is' an tntrv in a book account or 
the°£ L?fol? C0 ' Py th T° f h f been substituted 7 for the original under 
on th^/onrT 1 ! ^ tl0n ’i he Particulars aforesaid shall be endorsed 
Judge P7 d 6 end0rs ; ment thereo “ stall be signed .by the 

^, a document admitted in evidence in 
the suit is an entry in a shop-book or other account 
use, the party on whose behalf the account is 
produced may furnish a copy of the entry. 

j , SU , C “ a docuanent is an entry in a public record 
. , P*oduced from a public office or bv a mihlio offil!! ™ 

an entry m a book or account belonging to a perso/otlwtt, & ’ ? r 

on whose behalf the book or account is produced the Court If 7 
quire a copy of the entry to be furnished— ’ “ ° rt re ’ 

“ W S 7 , “ f“ loc ' d “ of • 

(ii) where the record, book or account is produced in * 

^y er 4f °° Urt “*« ° f ltS “! d th n ef a o“ 

visSL^fthis section^the CoS; 

aasaiatsSs 5 

to be returned to the person producing it. “ “ “ * occura 

Endorse J 42 '* y den a document relied on as evidence bv 

ments on docu- either party is considered by the Court in l , j . ? 

moots rejected sible in evidence there 2iiL j to , ® lna< imis- 

as inadmissible 111 ere shall be endorsed thereon the 

"Tr ' Ml -i <•> « 

having been nt shall beeg^bXj^ 

-5KS&2 in evidence, l , 5r Wf 

„ lorm Part or the record of, tic suit 1 

(sij Documents not admitted in evidence shall nnf fr.vrv, a ■ „ 

rword and shall be returned to the parties respectively nrS,, 1 ^ « the 
l<a Nn.wlttad.ng ; .ajthi, > , 

W5.- - srt— S £°S*S ugfeTlfSS 

■«- *s«* t flSfis £€ 

144 In suits m which an appeal is not allowed, when the ,mt 
When docu- been disposed of, and in suits m which an qnno. i 
meat admitted IS ajjowed, when the time for nrpfprmnrr o ^ an fpp ea, l 
in evidence may the decree has aIatk^ _ ^ sr ei ring an appeal from 

be returned. na ® ^lapsed, or, if an appeal has been r>r7 

ferred, then after the ap peal has been disposed of, anv 

* See Act VII of 1888, s. 13. * “ — — 
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person, whether a party #o the suit or not,** desirous of receiving 
back any document produced by him in the ^ suit and placed on the 
record, shall, unless the document is impounded under section 143, 
be enfytled to receive back the same : 

Provided that a document may be returned at any 
time before either of such events if the person applying 
for such return delivers to the proper officer a certified 
copy of such document to be substituted for the original : 

Provided also that no document shall be returned 
which, by force of the decree, has become a vqid or 
useless. 

On the return of a document which* has been admit- 
ted in evidence a receipt shall be given by the party 
receiving it m a receipt-book to be kept for the purpose. 

145. The provisions herein contained as to , docu- 
ments shrill, so far as may be, apply to all other mate- 
rial objects producible as evidence. 


• CHAPTER XI. 

Of the Settlement of Issues. 
arise when a material proposition of fact or law 
is affirmed by the one party and denied by the 
other. 

Material propositions are those propositions of law or fact which a 
plaintiff must allege in order to show a right to sue. 

Each material proposition affirmed by ene party and denied by the 
other must form the subject of a distinct issue. 

Issues are of two kinds : (a) issues of fact, (6) issues of law. 

At the first heading of the suit the Court shall, after reading the 
plaint and the written statements, if any, and after such examination 
of the parties as may appear necessary, ascertain upon what material 
propositions of fact or of law the partieg are at variance, and shall 
thereupon proceed to frame and record tne issues oft which the right 
decision of the case appears to the Court to defend. 

When the issues both of law and of fact arise iti the same suit 
and the Court is of opinion «that the^ase may be disposed of on the 
issues of law onlyfit shall try those lSsues first, and for that purpose 
may, if it thinks fit, postpone the settlement of the issues of faqt 
until after the issues of law have been determined. 

Xothmg in this section requires the Court to frame and record 
issues when the defendant at # the first hearing of the suit makes 
no defence. 

Allegations The Court may frame, the issues # from all or 

from which, &uy of the following materials : — 
issues may be 
framed. 

(a) allegations made on oath by the parties, or by any persons 
* present on their behalf, or made by the pleaders of such parties 
or persons ; * 


When docu- 
ment may be re- 
turned before 
time limitted. 

Certain docu- 
ments not to be 
returned. 

Receipt to be 
given for return- 
ed document 


Provisions as 
to documents 
applied to mate- 
rial objects. 


146. Issues 

Framing of 
issues. 
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(b) allegations mad* in the plaint or in r tbo - i i 

any) tendered m the suit, or in answer sta * amentB 0/ 

vered m the suit ; answer to interrogatories deh- 

(c) the contents of documents produced by either party. 

amm witnesses be correctly framed ^without"'^^' 1 * i f? Ues cannoi 

Evidence Act) compel the attendance of anl ^‘lf ontamed the Man 

ot any document by the person in whose^ands^tmavK ^ produotlon 
or other process. nanas it may be, by summons 

Power to am- % 149. The Court may at v. v 

SeoutUes s d u e C r te r end ^ ~ orfmme ^KZvI^su^on 

additional issues as may be n Lessarffor def aU ■ 3Uoh a ™endmen is or 
between the parties shall be so made o/framld^ Dg the controversy 

Questions of * 5 P. ^ den the parties to a suit are aorppd 
fact or law may question of fact or Of law to be depid^® i cas to , 
by agreement be they may state d *; cided between them, 

stated m form / ate ^he Rame m the form of an issnp on/i 

Of issue. enter into an agreement m writing- ’ and 

(a) that, upon the finding T>f the Court in o-m a* 

negative of such issue, a 2 l a f™ atn ; e «p the 

ment, or to be ascertained by the Court o^snc?! 11 agree “ 

right or subject to some liability specified Tn thf 5!^?.“®® 

nmntSn l d' sl S*'; g ^uifffidT 1 ^ /" 4,16 ^ 

parties tg the other of them, or asthal other' 

(C) parL stlid 0 : or 

ment and relatn/to X CS!n dtpuT^* 3 “ the «*»- 

qwyas^tXo^- ^ “ akingS " ch “* 

(а) a§reeni6n ' t Was du ^y ^executed by the 

(б) that they have a substantial interest in the decision 

(c) that the sam§ is fit to be tried and decide! ’ d 

issue' had 6 been Si 5 


( 6 ) 


Court, if satis- 
fied that agree- 
ment was exe 
cuted m good 
tilth, may pro- 
nounce judg- 
ment. 
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any may, upon the finding or decision on stich issue, pronounce 
Judgment according to the terms of the agreement ; 

and, upon the judgment so given, decree shall follow and may be 
executed in the same way as if* the judgment had been pronounced 
in a contested suit. * 


CHAPTER XII. 

Disposal of the Suit at the first Hearing. 

e 

152. If at the first hearing of a suit it appears that 
atissue on any the parties are not at issue on any question of law 
question of law or of fact, the Court may at once pronounce judgment 
or fact. 

153. Where there are more defendants than one, and any one of the 

if one of several defendants is not at issue with the plainti# on any 
defendants be question of law or fact, the Court may at once pro- 
n Ja a J^ suewitl1 nounce judgment for or against such defendant and the 
p m * suit shall proceed only against the other defendants. 

154. When the parties are at issue on some question of lam or of 
if parties at ^ ac b and issues have been framed by the Court as 

issue on q u e s- hereinbefore provided, if the Court be satisfied that 
St 3 ° f ° r 110 f urt ber argument or evidence than the parties can 
at once supply is required upon such of the issues 
as may be sufficient for the decision of the suit, and that no injustice 
Court may de- will result from proceeding with the suit forthwith, 
termme issue, the Court may proceed to determine such issues, 

and, if the finding thereon is sufficient for the decision, may pro- 
and pronounce nounce judgment accordingly, whether the summons has 
judgment. been issued for the settlement of issues only or for the 
final disposal of the suit : 

Provided that, where tfce summons hsfs been issued for the settle- 
ment of issues only, the parties or their pleaders are present and none 
of them object. 

If the finding is not sufficient for the decision, the Court shall 
postpone the further hearing of the e suit, and shall fix a day for the 
production of such further evidence, of for such further argument, as 
the case requires. 

faiiito^prodiKe , J 53 ' lf the summons has been issued for the final 
his evidence, disposal of the* suit, and either party fails without 
Comt may pro- sufficient cause to produce the evidence on which he 
Sot adjouni re bes, the Court may at once pronounce judgment, 

s ufc. 

or may, if it thinks fit, after framing and recording issues under 
section 146, adjourn the suit for the production of such evidence as 
may # be necessary to its decision upon such issues. 
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CHAPTER XI?L 

Of Adjournments. 

Court may The ^ ou]rt to ay, if sufficient cause be shown, 

grant time, and a * an y stage of the suit grant time to the parties or 
adjourn Hear- to any of them? and may from time to time adjourn 
ing * the hearing* of the suit. 

In all such cases the Court shall fix a day for the further hearing 
Costs of of the suit, and may make such order as it thinks fit 
adjournment with respect to the costs occasioned by the adjourn- 
• * ment : • 

Provided that* when the hearing of evidence has once begun, the 
hearing of the suit shall be continued from day to day until all the 
witnesses in attendance have been examined, unless the Court finds 
the adjournment of the hearing to be necessary for reasons to be 
recorded by the Judge with his own hand 

157. If, on any day to which the hearing t>f the suit is adjourn- 
Piocedure if e<3 ’ tiie P arties or an y of them fail to appear, the 

parties fail to Court may proceed to dispose of the suit in one of the 
appear on day modes directed in that behalf by Chapter VII, or 
xe make such other order as it thinks fit. 

158. If any party to a suit to whom time has been granted fails 
Court may to produce his evidence, or to cause the attendance 

P^ceei d n o t- 0 f his witnesses, or to perform any other act necessary 
either p ait y to the further progress of the suit, for which time 
fails to produce has been allowed, the Court may, notwithstanding 
evidence, &e such default, proceed to decide the suit forthwith. 

• 


CHAPTER XIV. 

Of the Summoning and Attendance of Witnesses. 

159. The parties may, after the summons has tteen delivered* or 
Summons to sen ^ ^ or service on the defendant, whether it be for 

attend to give the settlement of issues only, or for the final disposal 
evidence oi pi o- of* the suit, obtain, on application to the Court or to 
mentb docu * such officer as it appoints m this behalf, before the 
d/ty fixed for such settlement or disposal, as the case 
rmfy he, summonses to persons whose attendance is required either 
to give evidence or to produce documents. * # 

160. The party applying for ^ smnmons shall, befor^ the summons 
% Ex eases of ' m granted and within* a period to be fixed by the Court, 

witnesse^to he P a y into Court such a sum of money as appears to 
paid into Court the Court to be sufficient to defray the travelling and 
f ° r °^ ier expenses of the person summoned in passing to 
« and from the Court in which he is required to attend, 
and for one day’s attendance. 

If the Court be subordinate to a High Court, regard shall 
Scale of ex- be had,, in fixing the scale of such, expenses, to the 
£ enses , rules (if any) laid down by competent authority. 


* See Act VII of 18SS # & 15. 
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* Tender of ex- 161. The sum so paid into Court shall be tendered 
peifses to to the person summoned, at the time of serving the 
witness summons, if it can be served personally. 

162* If it appear to the Court or to such officer as it ^ appoints in 
this behalf that the sum pajd into Court is not suffi- 
where ^msuffi 6 cient to cover such expenses, the Court may direct 
cient sum paid such further sum to be paid to the person-summoned 
m as appears to be necessary on that account ; and, in 

case of default in payment, may order such sum to be levied by 
attachment and sale of the moveable property of the party obtain- 
ing the summons ; or the Court may discharge the person summoned 
without rsquiring him to give evidence ; or may both order such 
levy and discharge such person as aforesaid. 

If it be necessary to detain the person summoned for a longer period 
Ex enses if ^an one day, the Court may, from time to time, order 
witness 1 detain- the party at whose instance he was summoned to pay 
ed more than mto Court such sum as is sufficient to defray the 
one day expenses of his detention for such further period, and, 

in default of such deposit being made, may order such sum to be 
levied by attachment and sale of the moveable property of the 
party at whose instance he was summoned ; or the Court may 
discharge the person summoned without requiring him to give evi- 
dence ; ^ or may both order such levy and discharge such person as 
aforesaid. 


163. Every summons for the attendance of a person to give evi- 
dence or produce a document shall specify the time and 
place at which he is required to attend, and also 
whether his attendance is required for the purpose of 
gi\ mg evidence or to produce a document, or for both 
purposes ; and any particular document which the 
person summoned is called on to produce shall be described in the 
summons with reasonably accuracy. r 


Time, place 
and purpose of 
attendance to be 
specified m 
summons 


164. Any person may be summoned to produce a document, with- 
Summons to ou ^ being summoned to give evidence ; and any 
produce docu- person summoned merely to produce a document shall 
meut be* deemed to have complied with the summons if he 

cause such document to be produced instead of attending personally 
to produce the same. 


qmre persons *165. Any person present in Court may be required 
present in Court by the Court to give evidence or to produce any docu- 
dence V e * v ** men ^ then and there in his actual possession or power. 


366. Every summons to a person to give evidence or produce a docu- 
Summons how ment shall be served as nearly as may be m manner 
served hereinbefore prescribed for the service of summons on 

the defendant ; and the rules contained m Chapter VI as to proof of 



THE CODE OF CIVIL PROCEDURE. 


43 


service shall apply in ^he case of all sunimonses served under this 
section. 

167. The service shall in all cases be made a sufficient time, before 
Time for serving the time specified in the summons for the attendance of 
summons . the person summoned, to allow him a reasonable time 
for preparation and for travelling to the place at which his attendance 
is required. 

Attachment 168. ^ serving-officer certify to the Court that 
of property of ^be summons for the attendance of a person, either to 
abscoudn% wit- give evidence or to pitoduce a document, cannot be ser- 
ness * V6*d, the Court *shall, if the certificate of the serving- 

officer has not been verified by affidavit, and may, if it has been so veri- 
fied, examine the serving-officer on oath, or cause him to be so examined 
by another Court,* touching the non-service : 

and upon being satisfied that such evidence or production is material, 
and that the person for whose attendance the Summons has been issued 
is absconding or keeping out of the way for the purpose of avoiding 
the service of the summons, may issue a proclamation requiring him 
to attend to give evidence, or produce the document, at a time and 
place to be named therein ; and a copy of such proclamation shall be 
affixed on the outer door of house in which he ordinarily resides. 

If he does not attend at the time and place named in such pro- 
clamation, the Court may in its discretion, at the instance of the party 
on whose application the summons was issued, make an order for the, 
attachment of the property of the person whose attendance is required, 
to such amount as the Court Unnks fit, not exceeding the amount of 
the costs of attachment and of the fine which may be imposed under 
section 170 ; 

Provided that no Court of Small Causes shall make an order for the 
attachment of immoveable property. 

169. If, on the attachment of his property, such 
appears Person appears and satisfies^ the Court that he" did not 

ment may be abscond or keep out of the way to avoid service of the 
withdrawn. summons, and that he had not notice of the pro- 
clamation in* time to attend at the time and place named therein, the 
Court shall direct that the property be released from attachment, and 
shall make such order as to the^costs of the attachments it thinks fit. 

Procedure if 170. If such person does not appear, or, appearing, 
witness fads to fails to satisfy the Court that he did not abscond or 
appear. keep out of the way to avoid servic^of the summons, 

and that he had not notice of the proclamation in time to attend at 
the time aifd place napped therein, the Court may impose upon him 
such fine not exceeding five hundred rupees as the Court thinks fit, 
having regard to his condition m life and all the circumstances of the 
case, and may order *the property attached, or any part thereof, to be 


* See Act VII of 1888, s. 16. 
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I (Tr r t 

S 4 >ld for the purpose of satisfying all costs incurred in consequence of 
such attachment, together with the amount of the said fine, if any 
Provided that, if the person whose attendance is required pays into 
Court £he costs and fine as aforesaid, theCourt shall order the property 
to be released from attachment. ~ ^ 

171. Subject to the rules of this Code as to attend- 

its^°own. ^accord ance anc * appearance and to the provisions of the Indian 
summon as wit- Evidence Act, 1872, if the Court at any time thinks it 
^eSTto necessa *7 to examine any person other than a party to 

' &lut the suit and not named as a witness by a party to the 
suit, the Court may, of its own motion, cause such pefson to be sum- 
moned as a witness to give evidence, or to produce any document in his 
possession, on a day to be appointed, and may examine him as a witness 
or require him to produce such document. 

172. Siabject as last aforesaid, whoever is summoned 
Bummoned r80 to to appear and give evidence m a suit must attend at the 
give evidence or time and place named in the summons for that purpose, 
menfc lCe < * oou * and whoever is summoned to produce a document must 

either attend to produce it, or cause it to produced, at 
such time and place. 1 

173. No person so summoned and attending shall depart unless 

When they may and until (a) he has been examined or has produced 
depart the document and the Court has risen, or (6) he has 

obtained the Court’s leave to depart. 

174. If any person on whom a summons to give evidence or produce 
Consequences of a document has been served fails to comply with the 
faiiuie to com- summons, or if any person so summoned and attending 

* mons^ 11 sum ‘ departs in contravention of section 173, the Court 
may order him to be arrested and brought before the 
Court . 

Provided that no such order shall be made when the Court has 
reason to believe that the person so failing had a lawful excuse for such 
failure. 

When any person so brought before the Court fails to°satisfy it that 
he had a lawful excuse for noif complying with the summons, the Court 
may sentence him * o fine not exceeding $ve hundred rupees. 

Explanation — Non-payment or non-tender of a sum sufficient to 
defray the expenses mentioned in section 160 shall be deemed a lawful 
excuse within the ^meaning of this section. 

If any person so apprehended and brought before the Court cannot, 
Procedure when owing to the absense of the parties or aiiy of them, 
heuded cannot ^ ve evidence or produce the document which he 
givee^denc^or ^ as been summoned to give or produce, the Court 
produce docu- may require him to give reasonable bail or other se- 
ments cunty for his appearance at such time and place as it 

thinks fit, and, on such bail or security being given, may release him. 
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175. If any person sq failing to comply with a summons absconcis 
Procedure when or keeps out of the way, so that he cannot be appre- 
witness ab* hended and brought before the Court, the provisions 

of sections 168, 169 and 170 shall, mutatis m^tandis^ 
apply. * 

176. No one shall be bound to attend in person to give evidence or to 
Persons bofnjd be examined in Court unless he resides— 

to attend m (a) within the local limits of its ordinary original 
person. ^ jurisdiction, or 

( b ) Without such limits and at a place less than fifty or (where 
there is railway-communication for five-sixths of the distance 
between the place where he resides and the place where the 
Court is situate) two hundred miles distance from the Court- 
house. 


177. If any party to a suit present in Oourt refuses, without 
lawful excuse, when required by the Court, to give 
reSsai^oTparty evidence or to produce any document then and there 
to give evidence in his actual possession or power, the Court may in its 
by Court. Ued ° n discretion either pass a decree against him, or make 
such order m relation to the suit as the Court thinks fit. 


_ 178. Whenever any party to a suit is required to 

witnesses to ap° g lve evidence or to produce a document, the rules as 
ply to parties to witnesses contained in this Code shall apply to him 
summoned, so f ar as they are applicable. 


CHAPTER XV. 

Of the Hearing of the Suit and Examination of Witnesses. 

179. On the day fixed for the hearing of the suit or on 
production at a P7 other da# to which the hearing is adjourned, the 
evidence by party having the right to begin shall state his case and 
nght to begm ng P r °duce & 1S evidence in support of the issues which 
^ 3 * he is bound to prove. 

Explanation, — The plaintiff has the right to begiiq unless where the 
Rules as to nght defendant admffcs the facts alleged by tlje plaintiff and 
to begin. contends that either in point of law or on some addi- 

tional facts alleged by the defendant the plaintiff is not entitled to any 
part of the relief which he seeks, in which case the defendant has the 
right to begin, 

St at ©men t • 

and production 180. The other party shall then state his case and 
otheTparty! by P ro< *uce his evidence (if any). 

Reply by par- The partf beginning is then entitled to reply, 
ty beginning. 
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Where there are several issues, the burden of proving some of which 
lies on the other party, the party beginging maf, at his option, either 
produce his evidence on those issues or reserve it by way of answer 
to the evidence produced by the other party. In the latter case the 
party beginning may produce evidence <on those issues after the other 
party has produced all his evidence, and the other party may then 
reply specially on the evidence so produced by the party beginning ; 
but the party beginning will then be entitled to reply generally on the 
whole case. 

Witnesses to be 181.* The evidence of the witnesses in attendance, 
examined m shall be taken orally m open Court m #ie presence, and 
open Court. under the personal direction and superintendence, of 
the Judge 

182.+ l In cases in which an appeal is allowed, the evidence of each 
How evidence witness shall be taken down in writing, in the lan- 
»h ail be taken guage of rne Court, by or in the presence and under the 
m appealable personal direction and superintendence of the Judge, 
^ uSes not ordinarily in the form of question and answer, but 

in that of a narrative, and, when completed, shall be read over m the 
presence of the Judge and of the witness, and also in the presence of 
the parties or their pleaders, and the Judge shall, if necessary, correct 
the same and shall sign it. 

* In Oudh substitute the following for ss. 181 — 190 . — 

“On the day appointed for the hearing of the suit, or on soine other day 
to which the hearing may be adjourned, the evidence of the witnesses in 
attendance shall be taken orally in open Court m the presence and hearing 
and under the personal direction and superinterftience of the Judge. 

“A note of the essential points of the evidence of each witness is to be 
taken at the time, '“and in the course of oral examination, by the officer who 
tries the case, in his own language, or m English if he is sufficiently 
acquainted with that * language, and such note shall be filed and shall form 
part of the record of the case. 

“ If the evidence be taken down in a different language from that m 
which it has been given, and the witness does not understand the language 
in which it is taken down, the witness may require his deposition as taken down, to 
be interpreted to him in. the language m which it was ^iven. 

“ It shall be in the discretion of the^Court to take down, or cause to be taken down, 
any particular question and answer, if there appear any special reason for so doing, 
or any party or his pleader requires it 

u If any question put to a witness be objected to by either of the parties and th&r 
pleaders, and the Court allow the sanre to be put P the question and the answer shall he 
taken down, and the objection and the name* of the party making it shall be noticed 
in taking down the depositions, together with |he decision of the Court upon the 
objection * ,, 

u The Court shall record such remarks as it may think material respecting the de- 
meanour of the witness while under examination 
“ If the Judge be prevented from making a note as above required, he shall record the 
reason of his inability tb do so, and shall cause such note to be made in writing from 
his dictation in open Court, and shall sign the same, and such note shall form part of 
the record*’.— See Act XVIII of 1876, s. 19, and supra, s. 3. c 

t See footnote above, 0 

t In the Central Provinces substitute the following for s. 182 

“ A note of the essential points of the evidence of each witness shall be made at the 
* time, and in the course, of oral examination, by the Judge, in his own language, or m 
English if he is sufficiently acquainted with that language, and such note shall be filed 
with, and form part of, the record of the case.’*— See Act II of 1879, s. 2, and supra, s. 3. 
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183. * * * § If the evidence is taken down # under section 182 in a lan- 

When deposi- S ua g e different from that in which it was given, ax5i 

tion to be inter- the witness does not understand the language m which 
P reted it is taken down, the evidence as taken down m anting 

shall be interpreted to him in^he language m which it was given. 

184. * t In cases in which the evidence is not taken down in writ- 

Meraorandmn m g by tiie Ju dge, he shall be bound, as the examma- 

v? hen evidence tion of each witness proceeds, to make a memorandum! 
not taken down 0 f the su bstance of wbat each witness deposes, and 
7 u - ^ ^ such memorandum •shall be written and signed by the* 
Judge with bis own hand, and shall form part of the record. 

185. * f Where English is not the language of the Court, but all the 

When e vi P arties suifc wbo appear in person, and the 

den cVmay be pleaders of such as appear by pleaders, do not object 
taken m Eng- to have such evidence as is given in English, the Judge 
hsh * may so take it down with his tfwn hand. 

Power for Lo- 185A.J (1) The Local Government may, by notification 
cal Government in the official Gazette, direct, with respect to any Judge- 
d°ence q to ir be ®re- s P ecified the notification, or falling under a descnp- 
corded in Eng- tion set forth therein, that evidence m cases m which an? 
hsh * appeal is allowed shall, instead of being taken down in 

the manner prescribed m the foregoing sections, be taken down by him 
with his own hand in the English language. 

(2) Where a Judge is prevented by any sufficient reason from com- 
plying with a direction under sub-section (1), he shall record the reason 
and cause the evidence to be* taken down m wntmg from his dicta- 
tion m open Court. 

(3) Evidence taken down under sub-section (I)' or sub-section (2) 
shall be in the form mentioned m section 1 82, and.be read oter and' 
signed, and, as occasion may require, interpreted and corrected, as if it 
were evidence taken down under that section 

(4) The Local Government may, by notification in the official Gazette 
revoke or vary a direction Notified under sub-section (I). 

186. § The Court may of its own motion or on the 
ctitr ny questfoE ‘application of any party or h:s pleader take down, or 
and answer may cause to be takeji down, *any particular question and 
be taken down answe r, or an? objection to &nf question, if there 
appear any special reason for so domg, ^ 

187. § If any question put to a witness be objected to by a party or 

Questions ob- hls pleader, and the Court allows the same to be put, 
jected to and ai- the Judge shall take down the question, the answer, 
lowed by Court, the objection and the name of the person making it* 
together with the decision of the Court thereon. 

* See footnote on preceding page 

t Ss 184 and 185 havts been repealed m the Central Provinces— see Act II of 1879, a. % 
and supra , s 3. 

t See Act VII of 1888, s 17. 

§ See footnote on p 46. 
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k on de- 188 * The Oourt may record r mich remarks as < it 
Seanour of wit- thinks material respecting the demeanour of any -wit* 
nesses ness while under examination. 


189 *.f In cases m which an appeal is not allowed, it shall not be 
_ r , , necessary to take down the evidence of the witnesses 

evidence m un* m writing at length ; but the Judge, as the exam m - 
appealable cases, ation of each witness proceeds, shall make a memoran- 
dum of the substance of what he deposes, and such memorandum 
shall be written and signed by the Judge with his own hand, and 
shall form part of the record* - ' 

190. *4 If the Judge be rendered unable to make a 
mak^such^me 0 - memorandum as above required by this chapter, he 
morandum to shall cause the reason of such inability to be recorded, 
record reason of an d s h a li cause the memorandum to be made in wn- 
hsA uu.uiu ,, . ti n g from his dictation m open Court. 

Every memorandum sd made shall form part of the record. 

1914§ (1) When the Judge taking down any evidence, or causing 

Power to deal memorandum to be made, under this Chapter, 
with evidence is prevented by death, transfer or other cause from 
taken down by concluding the trial of the suit, any successor to such 
ano er u ge. j u< j[g e ma y deal w ith such evidence or memorandum 
as if he himself had taken it down or caused it to be made, and pro 
ceed with the suit from the stage at which his predecessor left it. 

(2) The provisions of sub-section (1) shall apply, so far as they 
can be made applicable, to a suit transferred under section 25 : 

Provided that a Court transferring a suit under that section may, 
if it thinks fit. direct that the Court to which the suit is transferred 
shall recall all or any of the witnesses who have been examined and 
take their evidence ^afresh. 


192. If a witness be about to leave the jurisdiction of the Court, 

Power to exa- °. r ^ °ther sufficient cause be shown to the satisfac- 
witness tion of the Qourt why his Evidence should be taken 
immediately immediately, the Court may, upon the application of 
either party or of the witness, at any time after then institution of 
the suit, take the evidence^ of such witness m manner hereinbefore 
provided. ^ C 

* See footnote on 46. ' " 

•f S. 189 has> been repealed in the Central Provinces.— See Act II o! 1879, s 2, and 
supra, s 3 


% In the Central Provjpces substitute the following for ss. 190 and 191 •— 

“190. if the Judge m prevented fmn making a note as above i equired, he shall re* 
cord the reason of his inability to do so, and shall cause such note to be made in Wilting 
from his dictation m open Court, and shall sign the same^and such note snail form part 
of the record 


Cf 191 When the Judge making a note of the evidence or causing one to be made as 
above required, dies or is removed from the Court before the conclusion of the suit, his 
sueeessoi may, if he thinks fit, deal with such note as if he himself had made it or 
caused it to be made "—See Act II of 1879, s 2, and supra, s. 3. 

§ See Act VII of 1888, s. 18. 
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Where such evidence is not taken forthwith and in the presence of 
the parties, such notice* as the Court thinks sufficient, of the day 
fixed for the examination, shall be given to the parties. 

The evidence so taken shall be read over to the witness, and* if he 
admits it to be correct, shall b$ signed by him, and may then be read 
at any hearing of the suit,* 

193. Th£ # Court may at any stage of the suit recall any witness 

Court may re- w ^° ^ as keen examined and who has not departed m 
call and e x a- accordance with section 173, and may (subject to the 
mine provisions of the Indian Evidence Act, 1872) put such 

questions to him*as the Court thinks fit. 

*A Court continuing a suit under section 191 may recall and re- 
examine a witness who has departed in accordance with section 173. 


CHAPTER XVI 
Of Affidavits, 

194. Any Court of first instance and any appellate Court may at any 
Powei to ordei time f° r sufficient reason order that any particular fact 
any point to be or facts may be proved by affidavit, or that the affida- 
proved by affida- yit of any witness may be read at the hearing, on such 
vU; conditions as the Court thinks reasonable . 

Provided that where it appears to the Court that either party bcwd- 
fide desires the production of & witness for cross-examination, and that 
such witness can be produced, an order shall not be made authorizing 
the evidence of such witness to be given by affidavit.* 

195. Upon any application evidence may be given 
attenda nceof by affidavit, but the Court may, at the instance of either 
declarant for party, order the attendance for cross-examination of 
oioss examin- t | ie declarant 
ation. « v * 

Such attendance shall be m Court unless the declarant is exempted 
under this Oocie* from personal appearance m Corn t. or the Court other- 
wise directs » * 

■* # 

196, Affidavits shall be confined to such facts as^he declarant is 
*»*•*♦*«,+« able of his own knowledge to prove, except on iuter- 

affidavits shall locutory applications, on which statements of his be- 
be confined fief may be admitted, provided that reasonable grounds 
thereof be set forth. * * 

The costs of every affidavit which shall unnecessarily set forth 
matters of hearsay or argumentative matter, or copies of or extracts 
from documents, shall (unless the Court otherwise directs) be paid by 
the party producing the same. 

• 

a 7 


See Act VII of 1888, s 19 
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ant by whom "to 197. In the case of any affidavit under this Code — 

be administered 

(а) any Court or Magistrate, or 

(б) any officer whom a High Court ma^ appoint in this behalf, or 

(c) any officer appointed by any other Coifrt which the Local Gov- 
ernment has generally or specially empowered in this behalf, 

may administer the oath of the declarant. 


CHAPTER XVII. 

Of Judgment and Decree. 

198. The Court, after the evidence has been duly taken and the 
T u d m e n t P artles have been heard either m person or by their 
w h e n S pio- respective pleaders or recognized agents, shall pro- 
nounced nounce judgment in open Court, either at once or on 

some future day, of which due notice shall be given to the parties or 
their pleaders. 

Power to pro- . 

nounce i u d g- 199. A Judge may pronounce a judgment written by 

bv e judge's* pre* ^is predecessor but not pronounced. 

decessor. 

Language o f 200. The judgment shall be written m the language 
judgment. of the Court, or m English, or m the Judge’s mother- 
tongue. 

201. Whenever the judgment is written in any language other than 
Translation of that of the Court, the judgment shall, if any of the 

judgment parties so require, be translated into the language of 

the Court, and the* translation shall also be signed by the Judge or such 
officer as he appoints m his behalf. 

202. The judgment shall be dated and signed by the Judge in open 
Judgment to Court at the f time of pronouncing it? and shall not be 

be d if t e d and altered or added to, save to correct verbal errors or 
signed to supply some accidental defect not affecting a mate- 

rial part of the case, or on review. 

Judgments of 233* The judgments" of the Courts of Small Causes 
Small Cause Seed not contain mere tlxan the points for determma- 
Courts tion and the decision thereupon. 

The judgments of all other Courts shall contain a concise statement 
Judgments of of *he case, the points for determination, the decision 
ether Courts. thereon, and the reasons for such decision 

Court to state 204 In suits in which issues 0 hare been framed, the 
Its decision on Court shall state its finding or decision, -with the reasons 
each ^sue thereof, upon each separate issue,* unless the finding 

Exception upon anv one or more 0 f the issues be sufficient for the 

decision of the suit. 



THE CODE OF CIVIL PROCEDURE. 


51 


205. The decree sha^l bear date the day on which the judgment v?as 
Date Of decree P^^unced ; and, when the Judge has satisfied him- 
sell that the decree has been drawn up in accordance 
with the judgment, he shall sign the decree. ‘ • 

206 The decree must agree with the judgment • it shall contain the 
Contents o f number of the suit, the names and descriptions of the 
deoreo • . parties, and particulars of the claims, as stated m the 
register, and shall specify clearly the relief granted or other determi- 
nationtof the suit. * 

The decree slfall also state the amount of costs incurred in the suit 
and by what parties and m what proportions such costs are to be paid 

If the decree is found to be at variance with the judgment, or if 
p o w e i to any clerical or arithmetical error be found inthe decree 
amend decree., the Court shall, of its own nation or on that of any 
of the parties, amend the decree so as to bring it into conformity with 
the j udgment or to correct such error : 

Provided that reasonable notice has been given to the parties or 
their pleaders of the proposed amendment. 

207. When the subject-matter of the suit is immoveable property. 
Decree for re- anc * su °h property is identified by boundaries or by 

cove^y of 1 m- numbers in a record of settlement or survey, the decree 
perty. lble pi °’ s * ia ^ s P e ^fy &uch boundaries or numbeis. 

208. When the suit is f&r moveable property, if the decree be for 
Decree for de- the delivery of such property, it "shall also state the 

lively of move- amount of money to be paid as an alternative if deli- 
able pi operty. very cannot be had. * ' ' 

209. * When a decree is for the payment of money, the Court may, 
Decrees foi pay- * n decree, order interest at such “late as the Court 
ment of money deems reasonable to be, puid on the principal sum 

imeicst ee to ^judged, from the date of the suit to the date of the 
b»paid on prw- ^decree, in addition to any interest adjudged on such 
°ud^ed SUm ad ’ P rincl P rl l sum for any period to the institution of 
the suit, with further interest at sucji rate as the Court 
deems resonable on the aggregate sum so adjudged, fr^in the date of 
the decree to the date of payment, or to such earlier date as the Court 
thinks fit. 

+ Where such a decree is silent with respect if) the payment of 
further interest on such aggregate sum as aforesaid from the date of 
the decree to the date o? payment or other earlier date, the Court shall 
be deemed to have refused such interest, and a separate suit therefor 
shall not lie. • 


* See Act VII of 1888, s. 20 (1) 
i See Act VII of 1888, s. 20 (2) 
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ifecree may dir- 21 °* In all "decrees for the payment of money the 
ect payment by Court may for any sufficient reason order that the 
instalments amount shall be paid by instalments, with or without 
* interest. 

And after the passing of any such decree .the Court may, on the 
application of the Judgment-Sebtor and with the con- 
cXeT’ sent of the decree-holder, order that the amount de- 

ment by mstai- creed be paid by instalments on such terms as to the 
ments payment of interest, the attachment of the property 

of the defendant, or the taking of security from him, or otherwise, as 
it thinks fit. r 


Save as provided in this section and section 206, no decree shall be 
altered at the request of parties. 

211. When the suit is for the recovery of possession of immoveable 
property yielding rent or other profit, the Court may 
Court tS may ' de- provide m the decree for the payment of rent or mesne- 
cree payment pro-fits m respect of such property from the institution 
of the suit until the delivery of the possession to the 
party m whose favour the decree is made, or until 
the expiration of three years from the date of the decree (whichever 
event first occurs), with interest thereupon at such rate as the Court 
thinks fit. 

Explanation — “ Mesne-profits ” of property mean those profits 
which the person m wrongful possession of such property actually 
received, or might with ordinary diligence have received, therefrom, 
together with interest on such profits. ' 

212 When the suit is for the recovery of possession of immoveable 
Court may de- property and for mesne-profits which have accrued on 
termme amount the r property during a period prior to the institution 
prior to W suit } °*or °f the suit, and the amount of such profits ys disputed, 
may reserve’ m- the Court may either determine the amount by the de- 
cree itself, qr may pass a decree for tfye property and 
dii ect an inquiry into the am6unt of mesne-profits , and dispose of the 
same on further orders. c 

213. When the suit is for ap account of any property and for its 
Administration- due^dmmistration under the decree of the Court, the ^ 
® ult * Court, before making thee decree, shall order such ac-> 

counts and inquiries to be taken and made, and give such other direc- 
tions, as it thinks fit. 

In the administration by the Court of the property of any person 
who dies after this Code comes into force, if such property proves to 
be insufficient for the payment m full of his dqbts and liabilities, the 
same rules shall be observed as to the respective rights of secured and 
unsecured creditors and as to debts and liabilities proveable, and as to 
the valuation of annuities and future and contingent liabilities respec- 
tively, as may be m force for the time being with respect to the estates 
of persons adjudged insolvent ; 
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and all persons wholn any such case woilld be entitled to be paid 
out of such property may come m under the decree for its adminis- 
tration, and make such claims against the same as they may respec- 
tively be entitled to by virtue of this Code.* * 

Suit to enforce 214. Whep the suit is to enforce a right of pre-emption 
light of pre-emp- in respect of a particular sale of property, and the? 
fci!Jl • • Court finds for the plaintiff, if the amount of purchase- 

money has not been paid into Court, the decree shall specify a day on 
or before which it shall be so p%id, and shall declare that on pay- 
ment of such purchase-money, together with the costs (if any) decreed 
against him, the # plaintiff shall obtain possession of the property, but 
that if such money and costs are not so paid the suit shall stand dis- 
missed with costs. 

Suit tor chsgoiu- 215. When the suit is for the dissolution of a partner- 
tion Of partner- ship, the Court, before making %ts decree, may pass an 
s ip order fixing the day on which the partnership shall 

stand dissolved, and directing such accounts to be taken and other acts 
to be done as it thinks fit. 

Suit forac- 2 15 A. When n suit is for an account of pecuniary 

count be- transactions between a principal and agent, and m all 
and e3 agent Cipal ot ^ er smt ® not hereinbefore provided for, where it is 
necessary, in order to ascertain the amount of money 
due to or from any party, that an account should be taken, the Court 
shall, before making its decree, pass an order directing such accounts 
to be taken as it thinks fit. 

• 

Deciee when 216 t If the defendant has been allowed a set-off 
set-off is allowed against the claim of the plaintiff, th£ decree shall state 
what amount is due to the plaintiff and what amount (if any) is due to 
the defendant, and shall be for the recovery of any sum which appears 
to be due to either party. 

Effect of de- # The decre§ of the Court, with respect to any sum 
cree as to sum awarded to the defendant* s&ill have the same effect, 
fendant e * and be subject to the same rules m respect of appeal 

• • or otherwise, as if such sum had been claimed by the 

defendant in a separate suit agamst the pfeintifF. 

® 

Jffhe provisions of this section shall apply whether tb$ set-off is ad- 
missible under section 111 or otherwise. 

Certified 21 Certified copies of the judgment and decree shall 
copies of judg- b e furnished to the parties on applicalion to the Court, 
ment and decr<^> and at their expense, 
to be furnished. • 

* The rest of s 213 has been repealed by Act IV of 1886, s 2, which is m force m the 
Town of Mandalay— See Act XX of 1886, s. 6, and Seh. II, Pt II 

f See Act VII of 1888, s. 21 (1). 

X See Ait VII of 1888, s. 21 (2). 
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C&APTER XVIII. „ 

Of Costs. 

218* When disposing of any application under this Code, the Court 

Cost of appli- may give to either party the cost* of such application 
cations or may reserve the consideration of such costs for any 

future stage of the proceedings. 

219. The judgment shall direct by whom the costs of each party 

judgment todi- are to be paid, whether by himself or by any other 
rect by whom party to the suit, and whether in whole or m wnat part 
costs to be paid. or proportion. r 

220. The Court shall have full power to give and apportion costs 

Power of Court of every application and suit in any manner it thinks 

as to costs fit, and the fact that the Court has no junsdiction to 

try the case is no bar to # the exercise of such power : 

Provided that, if the Court directs that the costs of any application or 
suit shall not follow the event, the Court shall state its reason in writing 

Every order relating to^osts made under this Code and not forming 
part of a decree may be executed as if it were a decree for money. 

221. The Court may direct that the costs payable 
to one party by another shall be set-off against a sum 
which is admitted or is found in the suit to be due 
from the former to the latter. 

222. The Court may give interest on costs at any 
rate not exceeding six per cent, per annum, and may 
difect that costs, with or without interest, be paid out 
of, or charged upon, the subject-matter of the suit. 


CHAPTER XIX. 

r * r 

Of the Execution of Decrees. 

A — Of the Court by which decrees may be executed. * 

Court by ^ A decree may » be executed eithei by the Court 
which decree <which passed it or by the Court to which it is sent for 
may be execut- execution under the provisions hereinafter contained. * 

The Court whif*h passed a ,decree may, on the application of the 
decree-holder, send it for execution to another Court, — 

(a) if the person against whom the decree is passed actually and 
voluntarily resides or carries on business, or personally works 
for gain, within ,fche local limits of the jurisdiction of such other 
Court, or 

* Sic } read “ costs." 


Costs may be 
set-off against 
sum admitted 
or found to be 
due. 

Interest on 
costs 

Payment of 
costs out of sub- 
ject-matter. 
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(b) if such person ^has not property within the local limits of the 

jurisdiction of the Court which passed the decree sufficient to 
satisfy such decree and has property within the local limits of 
the jurisdiction of such other Court, or 9 

(t) if the decree directs the ftale of immoveable property situate out- 
side the local limits of the jurisdiction of the Court which 
passed it, or 

(d) if tlTe* Court which passed the decree considers for any other 
reason, which it shall record in writing, that the decree should 
. he executed by such other Court. 

The Court whsch passed a decree may of its own motion send it 
for execution to any Court subordinate thereto, 

The Court to which a decree is sent under this section for execution 
shall certify to the Court which passed it the fact of such execution, 
or, where the former Court fails to execute^ the same, the circum- 
stances attending such failure. 

If the decree has been passed* in a suit of which the value as set 
forth in the plaint did not exceed two thousand rupees and which, 
as regards its subject-matter, is not excepted by the law for the time 
being m force from the cognizance of either a Presidency or a Provin- 
cial Court of Small Causes,* and the Court which passed it wishes 
to be executed in Calcutta, Madras, Bombay or Rangoon, such Court 
may send to the Court of Small Causes m Calcutta, Madras, Bombay 
or Rangoon, as the case may be, the copies and certificate respectively 
mentioned in clauses (a), (b) and (c) of section 224 ; and such Court 
of Small Causes shall thereupon execute the decree as if it had been 
passed by itself, t 

If the Court to which a decree is to be sen l for execution is situate 
within the same district as the Com t which passed Such decree, such 
Court shall send the same directly to tne former Court. But, if the 
Court to which the decree is to be set t for execution is situate in a 
different district^ the Court which passed^it shall send it to the Dis- 
trict Court of the district in which the d£ciee i& to he executed. 

Procedure when 

Co#rt desired 224. The Conn sending a decree for execution under 

cree ’Ihau” 'be sectlou 223 sK \ !1 * 

executed by (a) a copy of^the decree ; 
another Couit 

(6) a certificate setting forth that satisfaction of the decree has 
not been obtained by execution within the jurisdiction of the 
Court by which it was passed, or, where thl deciee has been 
executed in part, the extent to which satisfaction has been ob- 
tained and what p!irt of the decree remains unexecuted ; and 

(c) a copy of any order for the execution of the decree, and, if no 

such order ha& been made, a certificate to that effect. 


* See Act VII of 1888, s 22 
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Court receiv- 
ing copies of de- 
cree, to file 
fi a m e without 
proof. 


225. The Court to which G, decree is so sent s^all cause such copies 
and certificate to be filed, without any further proof of 
the decree or order for execution, or of the copies there- 
of, or of the jurisdiction of the Court which passed it, 
unless the former Court, r for any special reasons to be 
recorded under the hand of the Judge, requires such 
proof 

. 226. When such copies are so filed, the decree or 

decree 0 oi order order may, if the Court to which it is sent be the Dis- 
by Court to trict Court, be executed by such Court or r by any 
which it is sent subordinate Court which it directs to execute the same. 

Execution by 227. ^ the Court to which the decree is sent for exe- 
High Court of cution be a High Court, the decree shall be executed by 
t e^V^oSer suc ^ Court in the same manner as if it had been made 
Court y 0 er by such Qourt m the exercise of its ordinary original 
civil jurisdiction. 

228. The Court executing a decree sent to it under 
this chapter shall have the same powers m executing 
such decree as if it had been passed by itself All per- 
sons disobeying or obstructing the execution of the de- 
cree shall be punishable by such Court in the same manner as if it 
had passed the decree and its order in executing such 
decree shall be subject to the same rules m respect 
of appeal as if the decree had been passed by itself. 


P o w e i s of 
•Court m execut- 
ing transmitted 
decree 


Appeal from 
orders m exe- 
cuting such de- 
crees 

B e c r e e« of 
Courts establish- 
ed by Govern- 
ment of Itidia 
in Native States. 


229. A decree of any Court established or continued* 
by "the authority of the Governor General in Council in 
the_ territories of any Foreign Prince or State, which 
cannot be executed within the jurisdiction of the Court 
by which it was made, may he executed m manner herein provided 
within the jurisdiction of any Court in British India. 

c ~ 

229 A. t So much of the c foregoing sections of this ''Chapter as em- 
powers a Court to send a decree for execution to an- 
other Court shall be construed us empowering a Corrt 
in British India to s$nd a decree for execution to any 
Coflrt established or continued by the authority of the 
^Governor General in Cfouncil in the territories of any 
Foreign Pi nice or State to which th Governor General in Council has, 
by notification m the Gazette of India, declared thi ssection to apply. 

BnSh U india of 229BJ. The Governor in Council may from time to 
•decrees of Courts time, by notification m the Gacette of India, — 

■of Native States. 


'Sending of de- 
crees of Bntish 
Indian Courts to 
Bntish Courts m 
Native States 


* See .Act VII of 28?3, s 23 * 

f See Act VII of 1888, s 24 

♦ S 229 B (formerly s. 434) has been transposed here by Act VII of 1888, s 39 (1). 
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(а) declare that the decrees of any Civil or Be venue Courts situate, 

in the territories of any Native Prince or State m alliance with 
Her Majesty, and not established or continued* by the authori- 
ty of the Governor General in Council, maybe executed m 
British India as if they had been made by the Courts of British 
India, and * 

(б) cancel any such declaration 

So long as such declaration remains in force the said decrees may be 

executed accoi’dingly 

% <% 

„ B. — Of Application for Execution. 

230 When the holder of a decree desires to enforce it, he shall 
Application for apply to the Court which passed the decree or to the 
execution officei , if any, appointed m this behalf, or if the decree 

has been sent under the provisions hereinbefore contained to another 
Court then to such Court or to the proper officer thereof. 

The Court may in its discretion refuse execution at the same time 
against the person and property of the judgment-debtor. 

Where an application to execute a decree for the payment of money 
or delivery of other property has been made under this section and 
granted, no subsequent application to execute the same decree shall be 
granted after the expiration of twelve years from any of the following 
dates (namely) — 

(а) the date of the decree sought to be enforced or of the decree 

(if any) on appeal affirming the same, or 

(б) Where the deciee or ayy subsequent order directs any payment 
of money, or the delivery of any property, to be made at a cer- 
tain date — the date of the default m making the payment or 
delivering the property in respect of which the applicant seeks 
to enforce the decree. 

Nothing m this section shall prevent the Court from granting an 
application for execution, of a decree afoer the expiration of the said 
term of twelve years, wheie 'he judgment^debtor has, by fraud or force, 
prevented the execution of the decree at some time within twelve years 
inyaediately.beibre the date of the application t. 

231. If a decree has been parsed jointly in favour of more persons 
Application by than one, any one 'or more of such persons, or his or 
jo/n t-deere e- their repi esentatives; may apply for the execution of 
& older the whole decree for the benefit of them all, or, where 

any of them has died, for the benefit of the survivors and the representa- 
tive in interest of the deceased. £ 

If the Court sees sufficient cause for allowing the decree to be exe- 
cuted on an application m made, it shall pass such order as it deems 
necessary for protecting the interests of the persons who have not 
joined in the application. 

» i _ . . . — - 

* See Act VII of 1888, s 39 (2) 
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232 , If a decree be transferred by assignment itf writing, or by oper- 
ation of law, from the decree-holder to any other person, 
by transferee O* the transferee may apply for its execution to the Court 
deeiee. - which passed it ; and, if that Court thinks fit, the de- 
cree may be executed in the same manner and subject to the same 
conditions as if the application were made by^such decree-holder . 


Provided as follows . — 

(a) where the decree has been transferred by assignment, notice in 
writing of such application shall be given to the transferor and 
the judgment-debtor, and the decree shall not be executed until 
the Court has heard their objections (if any) such execu- 


tion 

(b) where a decree for money against several persons has been 
transferred to one of them, it shall not be executed against the 


others 

Transferee to 
hold subject to 
equities enforce- 
able against ori- 
ginal holder - 


233 Ev^ry transferee of a decree shall hold the same 
subject to the equities (if any) which the judgment- 
debtor might have enforced against the original decree- 
holder 


If judgment- 234 If a judgment-debtor dies before the decree has 
debtor die before been fully executed, the holder of the decree may apply 
Stion tl0 ma aPl> bo to Court which passed it to execute the same 
madeagainst his against the legal representative of the deceased, 

representative 

Such representative shall be liable only to the extent of the pro- 
perty of the deceased which has come to kis hands and has not been 
duly disposed of ^ and for the purpose of ascertaining such liability 
the Court executing the decree may, of its own motion or on the ap- 
plication of the decree-holder, compel the said representative to pro- 
duce such accounts as it thinks fit. 


235. The application for the execution of a decree shall be in writing, 
Contents of ver hied by the applicant or by some other person prov- 
apphcation for ed to the satisfaction of the Court to be acquainted 
decree U * lon ° f f ac ^ s °f the case, and shall contain in a tabular 

form the following particulars (namely ) — • 

(a) the number of the Suit ; $ 

(b) the q&mes of the parties ; * 

( c) the date of the decree ; 

(d) whether any appeal has been preferred from the decree ; 

(e) whether^ any and what adjustment of the matter m dispute 

has been made between the parties subsequently to the? 
decree, - / 

(f) whether any and what previous applications have been |^de 
for execution of the decree and with what result , y 

(g) the amount of the debt or compensation, with the interest, 
if any, due upon the decree, or other relief gi anted thereby ; 

(h) the amount of costs, if any, awarded ; 
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( i) the name of the person against whom the enforcement sf 

the decree is sought ; and 

(j) the mode in which the assistance of the Court is required, 

whether by the (fell \ ery of property specifically decreed, 
by the arrest and imprisonment of the person named in 
the application, or by the attachment of his property, or 
otherwise as the nature of the relief sought may require. 


Appl ication 236 Whenever an application is made for the attach - 
f 01 *tt«ehment merit of any moveable pioperty belonging to the judg- 
rerty 0 to ab be P ™* went-dcbtor but not in his possession, the decree-holder 
compsmied with shall annex to the application an inventory of the pro- 
inventory perty to be attached, containing a leasonably accurate 

description of the same. 


237 Whenever an application is made fqr the attachment of any 
Fmther parti- immoveable property belonging to the judgment-debtor, 
a U 1 1 1 c aticm^s ^ contain at the foot a description of the property 
for attachment sufficient to identify it, and also a specification of the 
of immoveable judgment-debtor’s share or interest therein to the best 
property of belief of the applicant and so far as he has been 

able to ascertain the same. 


Every such description and specification shall be verified in manner 
hereinbefore provided for the verification of plaints. 

238 If the property be land registered in the Collector’s office, the 
When apph- application for attachment shall be accompanied by an 
cation must be authenticated extract from the register of such office, 
eT t?act ie from specifying the persons registered as proprietors of, or as 
Collectors i e- possessing any transferable interest in, the land or its 
glster revenue, or as liable co pay revenue for such land, and 

the shares of the registered proprietors. 


* C —Of stiffing Ej'ewJ ion. 

239. The Court to which a decree has been sent for exec at ion under 
*When Court this chapter shall, upon sufficient cause being shewn, 
may stay exe- stay the executxm of &VL&i decree for a reasons ble time, 
cutl ° n to enable the judgment-debtor to apply to the Court by 

which the decree was made, or' to any Court having appellate 
jurisdiction m respect of the decree or the execution thereof, for an 
order to stay the execution, or for any other order rebating to the decree 
or execution which might have been made by such? Court of first in- 
stance or appellate Court if execution had been issued thereby, or if 
application for execution had been made thereto , 

and, in case the property or person of the judgment-debtor has been 
seized under an execution, the Court which issued the execution 
may order the restitution or discharge of such property or person 
pending the result of the application for such order. 
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•Power to require 
security from, or 
impose condi- 
tions ujponjudg- 
ment-debtor. 


Liability of 
judgment-debtor 
discharged to be 
retaken 


Order of Court 
which passed de- 
cree or of appel- 
late Court to be 
binding upon 
Court applied to. 


Stay of execu- 
tion pending suit 
between decree- 
holder and judg- 
ment-debtor. 


240. Before passing an order f under section 239 to 
stay execution or for the restitution of property or the 
discharge of the judgment-debtor, the Court may re- 
quire such security from, or 'impose such conditions 
upon, the judgment-debtor as it thinks fit. 

241. No discharge under section 239 of the < property 
or person of a judgment-debtor shall prevent it or him 
from being retaken m execution of the decree sent for 
execution. 

© C i 

242. Any order of the Court by which the decree 
was passed, or of such Court of appeal as aforesaid, m 
relation to the execution of such decree, shall be bind- 
ing upon the Court to which the decree was sent for 
execution. 

243. if a suit be pending in any Court against the 
holder of a decree of such Court, on the part of the 
person against whom the decree was passed, the Court 
may (if it think fit) stay execution on the decree, either 
absolutely or on such terms as it thinks fit, until the 
pending suit has been decided. 


D. — Questions for Court executing Decree. 

Questions to be 244. The following questions shall be determined 
decided by Court by order of the Court executing a decree and not by 
executing decree separate suit (namely) * — 

{a) questious regarding the amount of any mesne-profits as to 
which the.-decree has directed inquiry ; 

(b) questions regarding the amount of any mesne-profits or 
interest which the decree has made payable in respect of the 
subject-matter of a suit between the date of its institution and 
the execution of decree, or the expiration of three years from 
the date of the depree * - * 

{c)* any other questions arising between the parties to the suit in 
which the decree was passed, or their representatives, and relat- 
ing to the execution, discharge or satisfaction of the decree 
or to the s£ay of execution thereof. 

Nothing m*this section shall be deemed to bar a separate suit for 
mesne-profits accruing between the institution of the first suit and 
the execution of the decree therein, where such profits are not dealt 
with by such decree. 

Iff a question arises as to who is the representative of a party for 
the purposes of this section, the Court may either stay execution of the 
decree until the question has been determined by a separate suit or 
itself determine the question by an order under this section 


* See Act VII of 18SS, s 26 (1) 
f See Act VII of 1888, a 26 (2), 
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E. — Gf the Mode of executing Decrees. 

• 

245. The Court, on receiving an application for the execution of a 
decree, shall ascertain whether such of the require- 
cemng^ppHca* ments of sections 235, 236, 237 and 238 as may Be ap- 
tion for execu- plicaDie to ^ the case have been complied with, and 
tion of decree 3 f they have not been complied with, the Court may 

reject the application, or may allow it to be amended then and there, 
or within a fame fixed by the Court. If the application be not so 
amended, it shall be rejected. 

Every amendment made under this section shall be attested by the 
signature of the Judge. 


Procedure on When tiie application is admitted the Court shall 
admi ttmg ap- enter m the register of the suit a note of the application 
plication. and the date on which it was made, and shall order exe- 

cution of the decree according to the nature of^he application . 


Provided that, in the case of a decree for money, the value of the 
property attached shall, as nearly as may be, correspond with the 
amount for which the decree has been made. 

* 


Prohibition of 
arrest or 
l m prison* 
ment of women 
m execution of 
decree for 
money. 


245A.* Notwithstanding anything in the last fore- 
going section or in any other section of this Code, the 
Court shall not order the arrest or imprisonment of a 
woman in execution of a decree for money. 


Discretionary 
power to permit 
other judgment- 
debtors to show 
cause against 
lmpr ison* 
ment. 

issue a notice 
be specified in 
xnitted to jail 


245B.* (1) Notwithstanding anything m section 245 
or m any other section of this Code, when an appli- 
cation is for the execution of a decree, for money by the 
arrest and imprisonment of a judgment-debtor who is 
liable to be arrested m pursuance of the application, the 
Court may, instead of issuing a warrant for his arrest, 
calling upon him to appear before the Court on a day to 
the notice an<j show cause why he should not be com- 
in execution of the decree** * 


(2) If appeai^nce is not made in obedience to the notice, the Court 
s£all, if the’ decree-holder so requires, issue a warrant for the arrest of 
the judgment-debtor. ? ' 

Cross-decrees. 246. If cros^decrees between the s^ne parties for 
^tbe payment of money be produced to the Court, 
execution shall be taken out only by the party who holds a decree for 
the larger sum, and for so much only as remains after deducting the 
smaller sum, and satisfaction for the smaller sum shall be entered on 
the decree *for the larger sum as well as satisfaction on the decree for 
the smaller sum. 


If the two sums be equal, satisfaction shall be entered upon both 
decrees. 4 


* See Act VI of 1888, s 2. 
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Explanation L — The decrees contemplated by this section are decrees 
# capabale of execution at the same time and by the same Court. 

Explanation II — This section applies where either party is an 
assigfiee of one of the decrees and as well in respect of judgment-debts 
due by the original assignor as m respect of judgment-debts due by the 
assignee himself. 

Explanation III. — This section does not apply unless-*-* 

the decree-holder m one of the suits in which the decrees have been 
made is the judgment-debtor in the other and each party fills "die same 
character in both suits ; and 

the sums due under the decrees are definite. 

Illustrations . 

(a) A holds a decree against B for Rs. 1, 000. B holds a decree against A for 
the payment of Rs. 1,000^ m case A fails to deliver certain goods at afutuie 
day. B cannot treat his decree as a cross-decree under this section. 

( b ) A and B, co-plamtiffs, obtain adeciee for Rs. 1,000 against C, and C 
obtains a decieefoi Rs. 1,0§0 against B. C cannot treat his decree as a cross- 
decree under this section. 

(c) A obtains a decree against B for Rs. 1,000. C, who is a trustee for B, ob- 
tains a decree on behalf of B against A for Rs. 1,000. B cannot treat C’s decree 
as a cross-decree under this section. 

C ro ss-ciaims 247. When two parties are entitled under the same 
under same decree to recover from each other sums of different 
decree. amounts, the party entitled to the smaller sum shall not 

take out execution against the other party ; but satisfaction for the 
smaller sum shall be entered on the decree. 

When the amounts are equal neither party shall take out execution* 
but satisfaction for each sum shall be entered on the decree. 

o t ic e to 248. The ^ 0urt * ssue a notlCG to the party 

show cause why against whom execution Ts applied for, requiring him 
decree s h o u id to show cause, within a period to be fixed by the Court 
not be executed w hy the decree should not be executed against him— 

(a) if more than one year*has elapsed between the date of the decree 
and the application for its execution, or 

( b ) if the enforcement of the decree be applied for against the legal 
representative of a party to the suit in which the decree was 
made : 

^Provided that no such notice shall be necessary — 

Proviso in consequence of more than one year having elapsed 

between the^ date of the decree and the application for execution 
if the application be made withm one year from the date of 
any decree passed on appeal from the decree sohght to be executed, 
or of the last order against the party against whom execution is 
applied for, passed on any previous application for execution, or 
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in consequence of the* .application being against the legal represen- 
tative of the judgment-debtor, if upon a previous application for 1 * 
execution against the same person the Court has ordered execution to 
issue against him, n 

Explanation . — In tins section a the phrase u the Court 55 means the 
Court by which the deciee was passed, unless the decree has been sent 
to another Court for execution, m which case it means such other Court. 

Procedure** 249. If the person to whom notice is issued under 
after lssu-e of the last preceding section does not appear, or does not 
notice , s hew cause to the satisfaction of the Court why the 
decree should not Ije executed, the Court shall order the decree to be 
executed. 

If he offers any objection to the enforcement of the decree, the Court 
shall consider such objection and pass such order as it thinks fit 
Warrant when 250 When the prelimmaiy measures (if any) required 
to issue ^ by the foregoing provisions have^een taken, the Court, 

unless it sees cause to the contrary, shall, subject to the pro\ is ion* of 
sections 245A and 245B* issue its warrant for the execution of the 
decree. 

Date, s i g - 25 1- Buell warrant shall be dated the day on which it 

nature, seal and is issued, signed by the Judge or such officer as the 
deiiveiy. Court appoints m this behalf, sealed with the seal of the 

Court, and delivered to the proper officer to be executed. 

And a day shall be specified m such warrant on or before which it 
must be executed, and the proper officer shall endorse thereon the day 
and manner m which it was executed, or, if it was not executed, the 
reason why it was not executed* and shall return it with such endorse- 
ment to the Court from which it issued. 


Decree against 252 If the det ' l ' oe be against a party as the legal re- 

p re s e n- preservative of a deceased person, and the decree be 
tatm of deceas- f or money to be paid out of the property of the deceased, 
be paid out of it may he executed ov tne aVaenment and sale of any 
deceased's pro- siicjl proper! vu 
party r 1 

If no such property remains u: the possession of the judgment-debtor, 
antfhe fails to satisfy the Court that he lias duh applied such pioperty 
of the deceased as is pro\ ed to ha?e come into his poshes mod, the decree 
may be executed against the judgment-debtor to tlie extent of the pio- 
peity not duly applied by him, in the' same manner as if the decree had 
been against him personally. 

Decree against 253. Whenever a person has, before, the passing of a 
surety decree in an original suit, become liable as surety for the 

performance $f the same,, or of any part thereof, the decree may be 
executed against him to the extent to which he has rendered himself 
liable, in the same manner as a decree may be executed against a defend- 
ant : * 


Seo Act VII of 1888, s 3. 
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Provided that such notice in writing as the Court m each case thinks 
^sufficient has been given to the surety. 

D e c r e e for 254 Every decree or order directing a party to pay 
money, money, as compensation or costs, or as the alternative 

to some other relief granted by the decree or order, or otherwise, may be 
enforced by the imprisonment of the judgment-debtor, or by the attach- 
ment and sale of his property m manner hereinafter provided, or by 
both 

255 If the decree be for mesne-profits or any other matter the 
Decree for amount of which in money is to be subsequently 

mesne-p) ojiti or determined, the property of the ^judgment-debtor 
other unfo er f ma 7> before the amount due from him under the de- 
whioh U to be cree has been ascertained, be attached as in the case 
subsequently 0 f an ordinary decree for money. 

ascertained. 

256 When a decree h paseed for a sum of money only, and the 

power to direct amount decreed does not exceed the sum of one thou- 
lmmediate exe- sand rupees, the Court may, when passing the decree 
f^mouey^not on oral application of the decree-holder, order ira- 
exceedmg Rs. mediate execution thereof by the issue of a warrant 
i 3 ooo. directed either against the person of the judgment-debtor 

if lie is within the local limits of the jurisdiction of the Court, or 
against his moveable property within the same limits. 

Modes of pay- 257. All money payable under a decree shall be paid 
ing money as follows (namely) : — 
under decree. 

{a) into the Court whose duty it is to "execute the decree ; or 

(b) out of Court to the decree-holder ; or 

(c) otherwise as the Court which made the decree directs. 

257A. Every agreement to give time for the satisfaction of a 
Agreement to judgment-debt shall be void unless it is made for 
gne time to consideration and with the sanction of the Court which 
' 3^s meIlt * deb * passed the^decree, and such Court deems the considera- 
I tion to be under the circumstances reasonable. 

Every agreement for the satisfaction of a judgment-debt, which 
Agreement for provides for the payment, directly or indirectly," of 
^d ^nlT ° f an a sum in ° excess the sum due or to accrue due 
&ebt g m e n t * & under the decree, sbalh be void unless it is made with 
e the like sanction. 

Any sum paid in contravention of the provisions of this section 
shall be applied to the satisfaction of the judgment-debt ; and the 
surplus, if any, s&tll be recoverable by the judgment-debtor. 

258. If any money payable under a decree^ is paid out of Court or 
Payment to the decree is otherwise adjusted in whole or in part to 
decree holder. the satisfaction of the decree-holder, or if any payment 
is made m pursuance of an agreement of the Mature mentioned in, 
section 257 A, the decree-holder shall certify such payment or adjust- 
ment to the Court whose duty it is to excute the decree. 
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* ’ * 

The judgment-debtor also may inform the Court of such payment A 
or adjustment, and apply to the Court to issue a notice to the decree- 
holder to show cause, on a day to be fixed by the Court, why^uch 
payment or adjustment should ,not be recorded as certified ; and if, 
after due service of such notice, the decree-holder fails to appear on 
the day fixed, or having appeared fails to show cause why the payment 
or adjustment should not be recorded as certified, the Court shall 
record tfie same accordingly. 

^Unless such a payment or adjustment has been certified as afore- 
said, it snail not be recognized as a payment or adjustment of the 
decree by any Court executing the decree. 

259 If the decree be for any specific moveable, or for any share 
Decrees for m a specific moveable, or for the recovery of a wife, 
specific move- it ma y be enforced by the seizure, if practicable, of the 
ver^of wives. 00 " moveable or share, and by the delivery thereof to the 
very ’ party to whom it has been adjudged, or to such person 
as he appoints to receive delivery on his behalf, or by the imprison- 
ment of the judgment-debtor, or by attaching his property or by 
both imprisonment and attachment if necessary. 

When any attachment under this section has remained m force for 
six months, if the judgment-debtor has not obeyed the decree 
and the decree-holder has applied to have the attached property 
sold, such property may be sold, and out of the proceeds the Court 
may award to the decree-holder, m cases where any amount has been 
fixed under section 208, such amount, and, m other cases, such com- 
pensation, as it thinks fit, ai?d shall pay the balance, if any, to the 
judgment-debtor on his application , 

If the judgment-debtor has obeyed the decree and paid all costs of 
executing the same which he is bound to pay, or if, at/the end of six 
months from the date of the attachment, no application to have the 
property sold has been made, or, if made, has been refused, the attach- 
ment shall cease to exist. % 

260. When the' party against whom a' decree for the specific per- 
formance of a contract, or for restitution of conjugal 
" rights or for the peformance of or abstention from 
ance or lestitu- any other particular act, lias been made, lias had an 
txon of conjugal opportunity of obeying the decree or injunction and 
rig - s * has wilfully failed to o*bey it, the decree may be en- 

forced by his imprisonment, or by the attachment of his property, 
or by both. 

When any attachment under this section has remaned m force for 
one year, if tke judgment-debtor has not obeyed the decree and the 
decree-holder has applied* to have the attached property sold, the pro- 
perty may be sold ; and out of the proceeds the Court may award to 
the decreee-bolder such compensation as it thinks fit, and may pay 
the balance, if any, to the judgment-debtor on his application. 


A 9 


* See Act VII of 18SS, s. 21. 
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** If the judgment-debtor has obeyed the decree and paid all costs of 
executing the same which he is bound to pay, or if, at the end of one 
year, from the date of the attachment, no application to have the pro- 
perty sold has been made and grante^, the attachment shall cease 
to exist. » 

261. If the decree be for the execution of a conveyance, or for the 
Decree for exe- endorsement of a negotiable instrument ai#i* the judg- 
cution of con- ment-debtor neglects or refuses to comply with the 
dorsementofne'- ^ ecree i decree-holder may prepare the d^ft of a 
gotiabie mstru- conveyance or endorsement m accordance with the terms 
ments - of the decree, and deliver the same to the Court, 

The Court shall thereupon cause the draft to be served on the 
judgment-debtor m manner hereinbefore provided for serving a 
summons, together with a notice in writing stating that his objections, 
if any, thereto shall be #iade within such time (mentioning it) as the 
Court fixes m this behalf. 

The decree-holder may also tender a duplicate of the draft to the 
Court for execution, upon the proper stamp-paper if a stamp is required 
by law. * 

On proof of such service the Court, or such officer as it appoints in 
this behalf, shall execute the duplicate so tendered, or may, if neces- 
sary, alter the same, so as to bring it into accordance with the terms 
of the decree and execute the duplicate so altered: 

Provided that, if any party object to the draft so served as aforesaid, 
his objections shall, within the time so fixed, be stated in writing and 
argued before the Court, and the Court shall thereupon pass such order 
as it thinks fit, and execute, or alter and execute, the duplicate in ac- 
cordance therewith. 


f ec t of execu- 
tion of convey- 
ance by C o u rt 


262. The execution of a conveyance, or the endorsement of a nego- 
Form and ef- tia ^ e instrument, by the Court under the last preced- 
ing section, may be m the following form . “ C. jD., 
Judge of the Court of (or as the case may 

be), for A. 'B., in a suit by E. F , against A, B or 
m such other form as the High Court may from time to time prescribe, 
and^shall have the same efiect as the execution of the conveyanceror 
endorsement of the instrument by 0 the party ordered to execute or 
endorse the samer 0 

Deciee for ira- c 263. If the decree he Yor the delivery of any lrnmoye- 

moveabie pro- able property, possession thereof shall be delivered over 
3peujf ’ the party to whom it has been adjudged, or to such 

person as he appoints to receive delivery on his behalf, and, if need be, 
by removing any person bound by the decree who refuses t© vacate the 
property. r * 

264. If the decree he for the delivery of any immove- 
able property m the occupancy of a tenant or other 


Delivery of 
l m m o v e able 
property when 
m occupancy of 
tenant 


person entitled to occupy the same and not bound by 
the decree to relinquish such occupancy, the Court shall 
order delivery to be made by affixing a copy of the 
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warrant in some conspicuous place on the property, and proclaiming t» 
the occupant by beat of drum, or m such other mode as is customary, 
at some convenient place, the substance of the decree in regard to the 
property • , 

Provided that, if the ocgupant can be found, a notice in writing con- 
taining such substance shall be served upon him, and in such case no 
proclamation need be made 

265. If the decree be for the partition or for the 
separate possession of a share of an undivided estate 
paying revenue to (Government, the partition of the 
state or the separation of the share shall be made by the Collector and 
according to the law, if any, for the time being in force for the parti- 
tion, or the separate possession of shares, of such estates. 


Partition of 
estate or separa- 
tion . 0 * share 


F. — Of Attachment of Property. 

266.* The following property's liable to attachment 
aWe r °to ert Jttach- and sale in execution of a decree (namely), lands, houses 
ment and sale in or other buildings, goods, money, bank-notes, cheques, 
execution of de* 0 f exchange, hundis, promissory-notes, Govern- 

Ci " e * ment securities, bonds or other securities for money, 

debts, shares in the capital or joint stock of any railway, banking or 
other public Company or Corporation, and, except as hereinafter men- 
tioned, all other saleable property, moveable or immoveable, belonging 
to the judgment-debtor or over which, or the profits of which, he has a 
disposing power which he may exercise for his own benefit, and whether 
the same be held m the name of the judgment-debtor or by another 
person in trust for him or on his behalf 

Provided that the following particulars shall not be liable to such 
attachment or sale (namely) * — 

{a) the necessary wearing-apparel and beddmgt of the judgment- 
debtor, his wife and children ; 

(b) tools of artizans, and, where the judgment-debtor is an agricul- 
turist, his implements of husbandry and such cattle and seed- 
graint as Da ay m the opinion of the Court be necessary to enable 
him to earn his livelihood as such : 

,(c) the materials of houses and other buildings belonging to and 
occupied by agriculturists^ ^ 

(d) books of account ; * * 

, ( e) mere rights to sue for daTnages ; * 

(/) any right of personal service ; 

If) stipends and gratuities allowed to military and civil pensioners 
of Government, and politic al pensions ; ? 

* In Oudh sq, much of s 266 as rendeis land liable to sale in execution of a decree is 
subject to the following restitution — „ , , , ,, , ,, 

No ancesti al property m laud shall be sold in satisfaction of a deciee without the per- 
mission of the Chief Commissioner , no self acquned property m land shall be so sola 


without the pei mission «f the Commissioner. 

Explanation —In this section the woids “ ancestral property ’ include the immoveable 
property of persons admitted to engagement for the land-revenue at the summary settle- 
ment of 1858-54 —See Act XVIII of 1876, s. 20, and supm, s 3 
t See Act VII of 1888, s 28 (1) and (2). 
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(4)* the salary of a public officer or of any servant of a Railway 
Company or local authority to the extent of— 

( l ) the whole of the salary where the salary does not exceed 

twenty rupees monthly ; s 

(ii) twenty rupees monthly where £he salary exceeds twenty 
rupees and does not exceed forty rupees monthly, and 

(m) one moiety of the salary m any other case ; ^ # 

({) the pay and allowances of persons to whom the Indiant Articles 
of War apply ; 

(J) the wages of labourers and domestic servants ; ‘ ' 

(k) an expectancy of succession by survivorships or other merely 

contingent or possible right or interest ; 

(l) a right to future maintenance ; 

(m) Jany allowance declared by any law passed under the Indian 
Councils Act, 1861, by a Governor or a Lieutenant-Governor 
in Council to be ’exempt from liability to attachment or sale 
in execution of a decree ; 

(n) J where the judgment-debtor is a person liable for the payment 

of land-revenue, any moveable property which under any law 
applicable to him is exempt from sale for the recovery of an 
arrear of such revenue. 


Explanation . — The particulars mentioned in clauses (g\ (4), (z)§ 
(j) and (?&)§ are exempt from attachment or sale whether before or 
after they are actually payable . 

Provided also that nothing in this section shall be deemed — 

(a) to exempt the materials of houses *and other buildings from at- 

tachment or sale in execution of decrees for rent, or 

(b) to affect the Army Act, 1881, or any similar law for the time 

being in fohce. 


267. The Court may, of its own motion or on the application of 
Power to sum- the decree-holder, summon any person whom it thinks 
necessary, «an^i examine hi A m respeck to any property 
liable to be seized m satisfaction of the decree, and may 
require the person summoned to produce any document 
m his possession or power relating to such property, 
and, before issuing the summons, of Its own motion, shall declare the 
person on wh#se behalf the summons it so issued. 


mon and ex. 
amine persons 
as to pioperty 
liable to be 


268. In the case of (a) a debt not secured by a negotiable instru- 
ment, (b) a share in the capital of any public Company 
oft Corporation, (c) other moveable property not in the 
possession of the judgment-debtor, except property 
deposited m, or m the custody t)f, any Court, the attach- 
ment shall be made by a written order prohibiting, — 


Attachment of 
debt, share and 
othei property 
not in posses- 
s i o n of judg- 
ment debtor 


* See Act VII of 1888, s. 28 (3) 
f See Act XII of 1S91 
% See Act VII of 1888, s 28 (4) 
| See Act VII of 1888, s 28 (5) 
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(a) in the case of the debt, the creditor from recovering the debt* 

and the debtor from making payment^ thereof until the further 
order of the Court ; * 

(b) in the case of the share, t}ie person in whose name the share 

may be standing from transferring the same or receiving any 
dividend thereon ; 

(c s in the <?ase of the other moveable property except as aforesaid, 

V / the person m possession of the same from giving it over to the 
judgment-debtor. <* 

A copy of such^order shall be fixed up in some conspicuous part of 
the Court-house, and another copy of the same shall be sent, in the 
case of the debt, to the debtor, m the case of the share, to the proper 
officer of the Company or Corporation, and in the case of the other 
moveable property (except as aforesaid), to the person in possession 
of the same. * 

A debtor prohibited under clause (a) of this section may pay the 
amount of his debt into Court, and such payment shall discharge him 
as effectually as payment to the party entitled^to receive the same. 

In the case of the salary of a public officer or the servant of a 
Bailway Company, the attachment shall be made by a written order 
requiring the officer whose duty it is to disburse the salary to with- 
hold every month such portion as the Court may direct, until the 
further orders of the Court. 

A copy of every such order shall be fixed up in a conspicuous part 
of the Court-house and shall b# served on the officer so required. 

Every such officer may from time to time pay into Court any por- 
tion so withheld, and such payment shall discharge the Government 
or the Bailway Company, as the case may be, as effectually as pay- 
ment to the judgment-debtor. 


269. If the property be moveable property in the possession of the 
judgment-debtor, other than tjie property mentioned in 
mov a abi? e pr o- the first proviso to section'266, the attachment shall be 
pertym possess- made by actual seizure, and the attaching officer shall 
ion%f judgment* heep the property in his own custody or in the custody 
debtor. 0 f one 0 f k iS subordinates, 'and shall Jje responsible for 

the due custody thereof * % 

Provided that when the property seized is subject to speedy and 
natural decay, or when the expense of keeping it m cus- 
Proviso. tody will exceed its value, the proper* officer may sell 
it at once. 


The local * Government* may, from time to time, make rules for the 
maintenance and custody, while under attachment, of 
rui°erfor 0 maim livestock and other moveable property, and the officer 
ten a n c e of at- attaching property under this section shall, notwith- 
tached live- standing the provisions of the former part of this sec* 
tion, act in accordance with such rules. 
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270. If the property be a negotiable instrument not deposited m 

a Court, nor in the custody of a public officer, the at- 
ntgotiabte in- tachment shall be made by actual seizure, and the in- 
strunfants. strument shall be brought into Court and held subject 
to the further orders of the Court. 

271. No person executing any process under this Code directing or 

Seizure of ro- authorizing seizure of moveable property shall enter 

perty u? build- any dwelling-house after sunset and before sunrise, or 
fng shall break open __ any outer door of a dwelling-houso. 

But, when any such person has duly gained access to any dwelling- 
house, he may unfasten and open the door of any room in which he 
has reason to believe any such property to be * 

Provided that, if the room be in the actual occupancy of a woman 

Seizure of pro- who according to the customs of the country does not 
perty m zanan- appear 4 ii public, the person executing the process shall 
4s. give notice to her that she is at liberty to withdraw ; 

and after allowing a reasonable time for such woman to withdraw, and 
giving her every reasonable facility for withdrawing, he may enter such 
room for the purpose of seizing the property, using at the same time 
every precaution, consistent with these provisions, to prevent its clan- 
destine romoval. 

272. If the property be deposited in, or he in the custody of, any 

Court or public officer, the attachment shall be made 
property deposi- *>y a notice to such Court or officer, requesting that such 
ted in Court or property, and any interest or dividend becoming pay- 
G „ overn ' able thereon, may be held subject to the further orders 
men 0 f the Court from which the notice issues : 

Provided that, if such property is deposited in, or is in the custody 
of, a Court, any question of title or priority arising 

Proviso. between the decree-holder and any other person, not 

being the judgment-debtor, claiming to be interested in such pro- 
perty by virtue of any assignment, attachment or otherwise, shall be 
determined by such Court. * 

273. If the property be a decree for money passed by the Court 
Attachment w bich passed the decree sought to be execfuted, the c at- 

of decree f o r tachment shall be n>ade by an order of the Court di- 
mone y renting the proceeds of -the former decree to be appli- 

ed in satisfacfion of the latter decree. 

If the property be a decree for money passed by any other Court, 
the attachment shall be made by a notice in tvriting to such Court 
under the hand \>f the J udge of the Court which passed the decree 
sought to be executed, requesting the former Court to “stay the exe- , 
cution of its decree until such notice is cancelled by the Court from 
which it was sent. The Court receiving such notice shall stay exe- 
cution accordingly, unless and until — 41 

(a) the Court which passed the decree sought to be executed cancels 
the notice, or 
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(b) the holder of the decree sought to be executed applies to the 
^ Court receiving such notice to execute its own decree. 

On receiving such application the Court shall proceed to execute 
the decree and apply the proceeds in satisfaction of the decree sought 

t0 In the°olse of all other decrees the attachment shall be made by a 
hment $>f notice in writing, under the hand of the Judge of the 
other decrees * Court which passed the decree sought to be executed, 
to the holder of the decree sought to be attached, prohibiting him 
from transferring or charging the sahie in any way ; and, when such 
decree has been passed by any other Court, also by sending to such 
Court a like notice m writing to abstain from executing the decree 
sought to be attached until such notice is cancelled by the Court from 
which it was sent. Every Court receiving such notice shall give effect 
to the same until it is so cancelled. 

holders The holder of any decree attached under this section 
to give* informa- shall be bound to give the Court executing the same such 
tion information and aid as may reasonably be required 

274. If the property be immoveable, the attachment shall be made 
Attachment of by an order prohibiting the judgment-debtor from 
immoveable transferring or charging the property m any w ay, and 
property- a n persons from receiving the same from him by pur- 

chase, gift or otherwise. 

The order shall be proclaimed at some place on or adjacent to such 
property by beat of drum or other customary mode, and a copy of the 
order shall be fixed up in a conspicuous pait of the piopeity and of 
the Court-house. 

When the property is land paying revenue to Government, a copy 
of the order shall also be fixed up m the office of the Collector of the 
District in which the land is situate. 

275 If the amount decieed with costs and all charges and expenses 
Order for resulting from the attachment of ai>y property be paid 
■withdrawal of into Court, op»if satisfaction of the decree be other- 
attachment af- wise made through the CoV.rt, or if the deciee ns set 
ofdecree! aCtlOU a^ide or ie\ersed, an order shall be issued, on the ap- 
* ’ ' plication of any person luteitsted in the propel ty, for 

the withdrawal of the attachment' * ^ 

276. When an attachment has been made by actual seizure or by 
Private ahena written order duly intimated and made known in 
tion of 1 property manner aforesaid, any pin ate alienation of the plo- 
tter attach- perty attached, whether by sale, gift, mortgage or other- 
ment to be amJ any p aymen t of the debtor dividend, or a 

* delivery ofjblie share, to the judgment-debtor during the 
continuance of the attachment, shall be void as against all claims 
enforceable under the attachment. 

Court may 277 % . If the property attached is coin or currency notes, 
direct coin or t he 0 our t may, at any time during the continuance of the 
attached to bl attachment, direct that such com or notes, or part 
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-paid to party thereof sufficient to satisfy the .decree, be paid over to 
entitled the party entitled under the decree to receive the same. 

278. If any claim be preferred to, or any objection be made to the 
Investigation attachment of, any property attached in execution of a 
of claims to, and decree, on the ground that such property is not liable to 
2fctachment n8 o? suc ^ attachment, the Court shall proceed to investigate 
attached pi o- the claim or objection with the like powenas regards 
perty, the examination of the claimant or objector, and in all 

other respects, as if he was a party to the suit: ^ 

Provided that no such investigation shall he made where the Court 
considers that the claim or objection was designedly 0 or unnecessarily 
delayed. 

Postpone* If the property to which the claim or objection ap- 
ment of sale, plies has been .advertised for sale, the Court ordering 
the sale may postpone pending the investigation of the claim or ob- 
jection. 

Evidence to be 279. The claimant or objector must adduce evidence 
adduced by to show that at the date of the attachment he had 
claimant. some interest in, or was possessed of, the property 

attached. 


280. If upon the said investigation the Court is satisfied that, for 
Release of pro- the reason stated in the claim or objection, such pro- 
perty from at- perty was not, when attached, in the possession of the 
tac ament. judgment-debtor or of some person m trust for him, or 
in the occupancy of a tenant or other person paying rent to him, or 
that, being in the possession of the judgment-debtor at such time, it 
was so in his possession, not on his own account or as his own property, 
but on account of or in trust for some other person, or partly on his 
own account and- partly on account of some other person, the Court 
shall pass an order for releasing the property, wholly or to such extent 
as it thinks fit, from attachment. 


281. If the Court is satisfied that the* property was, at the time 
Disallowance was attached, m possession of the judgment-debtor 
of claim to re- as his own property and not on account of any other 
attachel. r0perty or was m the possession of some other person 

in trust for r him, or* in the occupancy of a tenant or 
other person paying rent to him, the Cc^irt shall disallow the claim. 

Continuance '* 282 * If the Court is satisfied that the property is sub- 
©f attachment J e ct to a mortgage or hen in favour of some person not 
sublet to claim m possession, and thinks fit to continue the attachment 
cer. moumW it Umy do so, subject to such mortgage or lien. 


Saving of 
suits to estab- 
1 i s h right to 
a 1 1 a c hed pro- 
perty* 


283. The party against whom an order under sections 
280, 281 or 282 is passed may institute a suit to establish 
the right which he claims to the property in dispute 
but, subject to the result of such suit, if any, the orcler 
shall be conclusive. 
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284* ?lny Court may order that any property which, 
lias been Attached, or such portion thereof as may seem 
necessary to satisfy the decree, shall be sold, and that 
the proceeds of such sale, or a sufficient portion thereof, 
shall be paid t O the party entitled under the decree to 
receive the same 

285. Where property not in the custody of any Court 
has been attached in execution of decrees of more Courts 
than one, the Court which shall receive or realize such 
property and shall determine any claim thereto and any 
objection to the attachment thereof shall be the Court 
of highest grade, or, where there is no difference in grade between such 
Courts, the Court under whose decree the property was first attached. 

G. — Of Sale and Delivery of Property * 


Power to 
o r d er property 
attached t o b e 
sold and pro- 
ceeds to be paid 
to p e r s o n en- 
titled 


Prop erty at- 
tached in e x e* 
cution of deci ees 
of several 
Courts * 


(a) General Rules. 

sis b v 286. Sales execution of decrees shall be conducted’ 
whom conduct- by an officer of the Court or by any other person whom 
e d and how tlie Court may appoint, and, except as provided in sec- 
made tion 290, shall be made by public auction m manner 

hereinafter mentioned. 

Proclamation 287. an 7 property is ordered to be sold by pub- 

of sales by pub- lie auction in execution of a decree, the Court shall 
he auction. cause a proclamation of the intended sale to be 
made in the language of such Court. Such proclamation shall state 
the time and place of sale, and shall specify as fairly and accurately 
as possible— * 

(a) the property to be sold ; 

(b) the revenue assessed upon the estate or part of the estate, when 

the property to be sold is an interest in an estate or a part of 
an estate paying revenue to Government ; 

(c) any incumbrance to which the property is liable ; 

(d) the amount for the recovery of which the sale is ordered ; and 

(e) every other .thing which the Court ^considers material for the 

purchaser to knotv m order to judge of the nature and value 
of the property. , 

j?or the purpose of ascertaining the matters so to be specified, the 
Court may summon any person ^bom it thinks necessary, and ex- 
amine him m respect to any such matters, and require h m to produce 
any document m his possession or power relating thereto. 

The High Court shall, as soon as may be after this Code comes into 

Rules to be force, make rules for the guidance the Courts m 
made by High, exercise of their duties under this secoion. The High 
Court. % Court mayj from time to time, alter any rules so made. 

All such rules shall be published in the local official . Gazette, and 
shall thereupon have the force of law. As regards his own Court 
and the Court of Sm&ll Causes at Rangoon, the Recorder of Rangoon 
shall be deemed to be a “High Court ” within the meaning of this 
paragraph. % 

a 10 
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Nothing in this section shall apply to cases nf which the execution 
of the decree has been transferred to the Collector. 

288. No Judge or other public officer shall be answerable fop any 
iudei'umty of error, misstatement or omission m any proclamation 
Judges, &c under section 287, unless the same has been committed 
or made dishonestly. * V 

289 The proclamation shall be made, in manner prescribed W 
Mode of makmg section 274*, and a copy thereof shall thbn be fixeSl 
proclamation up in the Court-house and, m the case of land paying 
revenue to Government, also in the Collector’s office. ^ 

If the Court so direct, such proclamation shall also be published j 
in the local official Gazette and m some local newspaper, and the a 
costs of such publication shall be deemed to be costs of the sale. \ 

290. Except m the case of property mentioned m the proviso to 

section 269, no sale under this chapter shall, without 
Tune of sa, e the consent m writing of the judgment-debtor, take , 
place until after the expiration of at least thirty days in the case of 
immoveable property, and of at least fifteen days m the case of move- _ 
able property, calculated* from the date on which the copy of the 
proclamation has been fixed up in the Court-house of the Judge 
ordering the sale. 

291. The Court may m its discretion adjourn any sale under this 
powei to ad* chapter (other than a sale by the Collector) to a spe- 

jouru sale cffied day and hour, and the officer conducting any 

such sale may in his discretion adjourn the sale, recording his 
reasons for such adjournment Provided that when the sale is made 
m, or within the precincts of, the Court-house, no such adjournment 
shall be made Without the leave of the Court. Whenever sale is 


adjourned under this section for a longer period than seven days, a 
fresh proclamation under section 289 shall be made, 
on QP tender S< of unless the judgment-debtor consents to waive it. Every 
debt und costs, such sale shall be stopped if, before the lot is knocked 
pavment°° f ° f down, the debt and costs including the costs of the 
s " ^ sale) are tendered to such officer, or proof is given to 

his satisfaction that the amount of such debt and costs has been paid 
into the Court that ordered the sale. " * 


n i £92. No officer having any duty to perform m con- 

edm^execuhmi •action with any sale uftder this chapter shall either 
sales not to bid directly or indirectly bid for, acquire or attempt *to 
perty solY P1 °" ac< l im ’ e an y interest ui any property sold at such 

s 4f 

Defaulting ~ 93 deficiency of price (if any which may hap- 
purchase! an* pen on a re-sale under this Code by reasofi of the pur- 
s we table for loss chaser’s default, and all expenses attending such re-sale, 
shall be certified to the Court by the officer holding the 
sale, 


* bee Act VII of 1888, a J9 
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* ' * 

and shall, at the instance of either the judgment-creditor or the? 
judgment-debtor, be recoverable from the defaulter under the rules 
contained m this chapter for the execution of a decree for moiiejj. 

no?r e b^t 294 J 10 ^er of a decree in execution of which 
01 buy pioperty property is sold shall, without the express permission 
missum P * er °** bid for or purchase the property. 

if decree- When a decree-holder purchases with such per- 
holder purchase, mission, the purchase^money and the amount due on 
“"If d be tte decree may, if he so desires, be set-off against one 
taken as pay- another, and the Court executing the decree shall enter 
mellt up satisfaction of the decree m whole or in part accord- 

ingly 

When a decree-holder purchases, by himself or through another 
person, without such permission, the Court may, if it thinks lit, on the 
application of the judgment-debtor or any other person interested 
in the sale, by order set aside the sale ; and the costs of such applica- 
tion and order, and any deficiency of price* which may happen on 
the re-sale, and all expenses attending it, shall be paid by the decree- 
holder. 

295. Whenever assets are realized by sale or otherwise in execution 
of a decree, and more persons than one have, prior to 
eciiticmSe tobe the realization, applied to the Court by which such assests 
divided rate- are held for execution of decrees for money against the 
deiLe-hoide°is S same judgmentrdebtor, and have not obtained satis- 
faction thereof, the assets, after deducting the costs of 
the realization, shall be divided rateably among all such persons : 

Provided as follows 

Proviso where ( a ) when &n 7 P^P^'ty » sold subject to a mortgage 
property is sola or charge, the mortgagee or incumbrancer shad not as 
subject to mort- such be entitled to snare in anv surplus arising: from 
* age such sale. ' ' * 

(b) when any property* liable to be sold m execution of a decree 

is subject to a mortgage or charge, the Co art may, with the 
assent of the mortgagee of? incumbrancer, order that the pro- 
perty be sold free from 'the mortgage or charge* giving to the 

' mortgagee or incumbrancer the same right against the proceeds 
of the sale as he had against the property sold 

(c) when immoveable property is sold m execution of a decree or- 

dering its sale for the discharge of an incumbrance thereon, the 
proceeds of sale shall he applied — 
firsts in defraying the expenses of the sale ; 
secondly , in discharging the interest and principal money due 
on the incumbrance , 


* This word “is" m s 2*15, cl (6), has heie been omitted— see Gazette of India, 

19th August 1S82, Pt I, p 355. 
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thirdly , in discharging the interests apd principal moneys due 
on subsequent incumbrances (if any) ; and 
fourthly, rateably among the holders of decrees for money 
against the judgment-debtor who have, prior to the sale of 
the said property, applied r co the Court which made the 
decree ordering such sale for execution of such decrees and 
have not obtained satisfaction thereof, 
ii an or any of such assets be paid to a person not ehtitled to re- 
ceive the same, any person so entitled may sue such person to^ compel 
him to refund the assets. 

Nothing in this section affects any right of the Government. 


(b) Rules as to Moveable Property. 

296. If the property to be sold be a negotiable instrument or a 
Rules as to share in. any public Company or Corporation, the 

negotiable in- Court may, instead of directing the sale to be made by 
public auction, authorize the sale of such instrument 
lie Compares. or share through a broker at the market-rate of the day. 

297. In the case of other moveable property, the price of each lot 

Payment for be P a ^ f° r at the time of sale, or as soon after 

other moveable as the officer holding the sale directs, and, in default of 
property sold. payment, the property shall forthwith be again put 
up and sold. 

On payment of the purchase-money, the officer holding the sale 
shall grant a receipt for the same, and the sale shall become absolute. 

298. No irregularity m publishing or ^conducting the sale of move- 
l {in-eguianty able property shall vitiate the sale ; hut any person 

sustaining any injury by reason of such irregularity 
at the hand of any other person may institute a suit 
against him for compensation, or (if such other person 
be the purchaser) for the recovery of the specific pro- 
perty and for compensation in default of such recovery. 

Delivery o I 299. When the property sold is a negotiable instru- 
moveabie pro- ment or other moveable property, of which actual 
seized. ** 7 seizure has been made, the property shah be delivered 

to the purchaser. 

300. When the property sold is any moveable property to which 
Delivery of<^ the judgment-debtor is f entitled subject to the posses- 

rartyto 6 winch S10n 801116 ot ^ er person, the delivery thereof to 
judgment- the purchaser shall be made by giving notice to the 
debtor entitled person m possession prohibiting him from delivering 
subject token possession of the property to any person except 
the purchaser. r * 

301. When the property sold is a debt not secured by a negoti- 
Dehvery o f a ^ e iustrument, or is a share m any public Company, 

debts and of the delivery thereof shall be made by a written order 
.} n °fthe Court prohibiting the creditor from receiving 
the debt or any interest thereon* and the debtor from 


not to ""vitiate 
sale of moveable 
property, but 
any person m- 
juied may sue 


shares 
he Companies. 
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making payment thereof to any person except the purchaser, or prohi- 
biting the person m whos& name the share may be standing from making* 
any transfer of the share to any person except the purchaser, or receiv- 
ing payment of any dividend or interest thereon, and the maaager y 
secretary or other proper officer bf the Company from permitting any 
such transfer or making any* such payment to any person except the 
purchaser. 

302. If ttie* endorsement or conveyance of the party in whose name 

Transfei * of a negotiable instrument or a share in any public 

negotiable* in- Company is standing is required to transfer such in- 
sharS ent3 and trwment or share, the judge may endorse the instru- 
ment or the certificate of the share, or may execute 
such other document as may be necessary. 

The endorsement or execution shall be in the following form or to 
the like effect . — u A. B by C. 1 Judge of the Court of (or as the 
case may be) ; in a suit by E. F. against A. B 

Until the transfer of such instrument or share, the Court may, by 
order, appoint some person to receive any interest or dividend due 
thereon, and to sign a receipt for the same ; and any endorsement 
made, or document executed, or receipt signed, as aforesaid, shall be 
as valid and effectual for all purposes as if the same had been made 
or executed or signed by the party himself. 

303. In the case of any moveable property not hereinbefore pro- 
Vesting order vided for, the Court may make an order vesting such 

in case of other property in the purchase or as he may direct ; and such 
property. property shall %est accordingly. 

(c) Rules as to Immoveable Property. 

What Courts 304. Sales of immoveable property in execution of 
may order sales a decree may be ordered bv any Court other than a 
of land. Court of Small Causes. 

305. When an^ order for ^the sale of immoveable property has been 

Postponement made, if the judgment-debtOi can satisfy the Court 
of sale of land to that there is reason to believe that the amount of the de- 
ant^to r a ' Ts i c *' ee ke raised by mortgage or lease or private sale 
amount of de- of suck property, ^ or some >pari theieof, or of any other 
cree - immoveable property of the j udgbient-debtor, the 

Court may on his application postpone the sale of property comprised 
in the order for sale, for such period as it thinks proper to enable him 
to raise the amount. 

In such case the Court shall grant a certificate to the judgment- 

Certificate t® debtor authorizing him, within a period to be men- 
judgment-debt - tioned therein, and notwithstanding anything contained 
or in section 276, to make the proposed mortgage, lease or 

sale > 

Provided that all moneys payable under such mortgage, lease or 
sale shall be paid into Court and not to the judgment -debtor . 
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Procedure m 
default of pay- 
ment. 


Provided also that no mortgage, lease or sale under this section 
shall become absolute until it has been confirmed by the Court. 

306. On every sale of immoveable property under this chapter, the 
~ ur# person declared to be the purchaser shad pay nnme- 
cha^ei of immo- diately after such declaration a deposit of twenty-five 
veabie propei ty p er centum on the amount or his purchase-money to the 
officer conducting the sale, and, in default of such deposit, the pro- 
perty shall forthwith be put up again and sold. 

307 The full amount of purchase-money shall be paid byjthe pur- 
Tmie for pay- chaser before the Court closes on the fifteenth a ay after 
ment m full the sale of the property, exclusive of such day, or, if 
the fifteenth day be a Sunday or other holiday, then on the first office- 
day after the fifteenth day. 

308. In default of payment within the period mentioned m the 
last preceding section, the deposit, after defraying the 
expensed of the sale, shall be forfeited to Government, 
and the property shall be re-sold, and the defaulting pur- 
chaser shall forfeit all claim to the property or to any jiart of the sum 
for which it may subsequently be sold. 

309. Every re-sale of immoveable property, in default of payment 
Notification on ^e purchase-money within the period allowed for 

re-sale of immo* such payment, shall be made after the issue of a 
veabie propei ty f re sh notification m the manner and for the period 
hereinbefore prescribed for the sale 

Co-sharer of 310. When the property sold m execution of a decree 
share of undivi- is a share of undivided immoveable property, and two 
or more persons, of whbm one is a co-sharer, respect- 
ively advance the same sum at any bidding at such sale, 
such bidding shall be deemed to be the bidding of the 
ccr-skarer. 

311. The decj ee-holder, or any person whose immo- 
veable property has been sold under this chapter, may 
apply to the Court to set aside the sale on the ground 
of a materfal irregularity in publishing or conducting it ; 

But no sale shall be set aside on the ground of irregularity unless 
the applicant proves to the satisfaction of the Court that f he has Sus- 
tained substantial injury by “reason of such irregularity. 

312. If no | ucn application as r is mentioned m the last preceding 
Effect of objec- section be made, or if such application be made and the 
objection be disallowed, the Court shall pass an order 
confirming the sale as regards the parties to the suit 
an^. the purchaser. 

If such application be made, and if the fobjection be 
allowed, the Court shall pass an order setting aside the 
sale. 

No suit to set aside, on the ground of such irregularity, an order 
passed under this section shall be Drought by the party against whom 
such order has been made. 


ded estate sold 
in execution to 
have preference 
in bidding. 


Application to 
set aside sale of 
land on ground 
of irregularity. 


tion being dis- 
allowed and 


of its being 
allowed. 
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313. 3he purchaser at' an}* such sale may apply to 
e^aSde^ale^ou the Com t? to set abide the sale, on the ground that the * 
ground of ]udg- pei son whose property purported to be sold had no sale- 
mentdebtoi a ^} e mteiest thoiein, and the Court may makejmch 
Steresf" order an it thinfefit 


Provided that no order to set aside a sale shall be made unless the 
iudgment-d«htor and the decree -holder have had opportunity of being 
heard against such order. 

* 314 No sale of immoveable property m execution of 

a c^ecree shall become absolute until it has been con- 
firmed by the Court. 

315. When a sale of immovable property is set aside 
under section 312 or 313, 

or when it is found that the judgment-debtor had no 
saleable interest m the pioperty*which purported to be 
sold and the purchaser is for that reason deprived of it, 

the purchaser shall be entitled to receive back his purchase-money 
(with or without interest as the Court may direct) from any person to 
whom the purchase-money has been paid 

The re-payment of the said purchase-money and of the interest 
(if any) allowed by the Court may be enforced against such pei son 
under the rules provided by this Code for the execution of a decree for 


C onfirnia 
tionof sale 


If sale set 
aside, pi ice to 
be returned to 
purchaser 


money. 

Certificate to 316. When a sale of immoveable property has become 
purchaser of im* absolute in manner afoiesaid, the Court shall giant a 
moveable pro- certificate stating the property sold and the name of the 
per y> pei son who at the time of sale is declared to be the 

purchaser. Such certificate shall bear the date of the confirmation of 
the sale ; and, so far as regards the parties to the suit and persons claim- 
ing through or under them, the title to the property sold shall vest m 
the purchaser from the date of such certificate mid not before : 

Provided that the deciee under which the sale took place was still 
subsisting at thatMatc. ^ ' 

Bar to suit 317. No suit shall be maintained against the certified 
against purchase purchaser on the ground that the purchase was made 
Un&mi 1 y 1 U ^ 011 any otjier person, or on behalf of some one 

^ ' ’ through whom such other pei son clangs 

Nothing in this section shall oar a ■suit to obtain a declaration that 
the name of the certified purchaser was inserted m the certificate 
fraudulently or without the consent of the real purchaser 

318. When the property sold is in y tie occupancy of 
mimoveSepiot the judgment-debtor or of some person on his behalf, 
perty m occu- or of some? person claiming under a title created by the 
menyd°ebt-or UdS * judgment-debtor subsequently to the attachment of 
such property, and a certificate m respect thereof has 
been granted under section 31 6, the Court shall, on application by the 
purchaser, order delivery to be made by putting the purchaser or any 
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person whom he may appoint to receive deliver/ on his behalf in pos- 
session of the property, and, if need be, by Removing any person who 
refuses to vacate the same. 

Delivery of 319. When the property sold is in the occupancy of 
immoveable pro- a tenant or other person entitled to occupy the same, 
perty in occu* anc ( a certificate in respect thereof has been granted 
pancyo enan . un(ier sectl0n 31 ^ the Court shall or.der delivery there- 
of to be made by affixing a copy of tbe certificate of ^ale m some 
conspicuous place on the property, and proclaiming to the occupant by 
beat of drum or m such other mode as may be customary, at ome con- 
venient place, that the interest of the judgment-debtpr has been trans- 
ferred to the purchaser. 

320. The Local Government may, with the sanction 
crSe W raies Pr for Governor General m Council, declare, by notifica- 

transferrmg to tion in the official Gazette, that in any local area the 
C ecution of cer- execution of decrees m cases in which a Court has or- 
tam decrees. CCr * dered any immoveable property to be sold, or the exe- 
cution of any particular kind of such decrees, or the 
execution of decrees ordering the sale of any particular kmd of, or in- 
terest m immoveable property, shall be transferred to the Collector, 
and rescind or modify any such declaration. 

Power to pres- The Local Government may also, notwithstanding 
cnbe rales as to anything hereinbefore contained, from time to time 
emotion S ^nd. 5 re- prescribe rules for the transmission of the decree 
transmission of from the Court to the Collector, and for regulating the 
decrees. procedure of the Collector and his subordinates in exe- 

cuting the same, and for re-transmitting the decree from the Collector 
to the Court. 

*&ules under this section may confer upon the Collector or any 
gazetted subordinate of the Collector all or any of the powers which 
the Court might exercise in the execution of the decree if the 
execution thereof had not been transferred to the Collector, includ- 
ing the powers of the Court under sections 294 and 312, and may 
provide for orders passed by the Collector or any gazetted subor- 
dinate of the Collector, or orders passed on appeal with respect 
to such orders, being subject to appeal to and revision P by superior 
revenue-authorities as nearly as may- be as the orders passed by the 
Court, or orders passed on appeal withsrespect to such orders would 
be subject to appeal to and revision by appellate or revisional Courts 
under this Code or other law for the time being in force if the decree 
had not been transferred to tbe Collector. 

q 

A power conferred by the rules upon the Collector or any gazetted 
subordinate of the Collector, or upon any appellate 'or revisional 
authority, shall not be exerciseable by the Court or by any Court in 
exercise of any appellate or revisional jurisdiction which it has with 
respect to decrees or orders of the Court. r 


See Act VII of 1$8S, s SO 
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In executing a decide transferred to tlie Collector under this 
section the Collector and Ins subordinates shall be deemed to be acting 
judicially within the meaning of Act No. XVIII of 1850 (an Act for 
the •protection of J udicial Officers)* % 


Power of Collec- 
tor when execu- 
tion of decieeis 

so transfen ed* 

^ % 


321 When the^ execution of a decree has been so 
transferred, fhe Collector may — 

(a) pioceed as the Court would proceed under sec- 
tion 305 , or 

(i b ) raise the amount of the decree by letting in perpetuity, or for 
a*fcerm, on payment of a premium, or by mortgaging, the whole 
or any part„of the property ordered to be sold , or 
(c) sell the property ordered to be sold or so much thereof as may 
be necessary. 


322. When the execution of a decree, not being a decree ordering 

V need f sa ^ e i mmovea ^ e property m pursuance of a 
Collector when contract specifically affecting tick same, but being a 
execution cf de- decree for money in satisfaction of which the Court 
ferred S ° trans * ^as ordered the sale of immoveable property, has been 
so transferred, the Collector, if, ^ after such enquiry as 
he thinks necessary, he has reason to believe that all the liabilities 
of the judgment-debtor can be discharged without a sale of the whole 
of his available immoveable property, may proceed as hereinafter 
provided. 

322A. In the case mentioned in section 322, the Col- 
©n to C deciee-hoi- doctor shall publish a notice calling upon — 
ders and to per- (a) every person holding a decree for money against 
iml^prolerty’ the judgment-debtor capable of execution by sale of 
p 7 his immoveable property, and which such decree-holder 
desires to have so executed, and every holder of a decree for money 
in execution of which proceedings for the sale of such property 
are pending, to produce before the Collector a copy of the decree, 
and a certificate from the Court which passed or is executing the 
same, declaring the amount recoverable thereunder ; 

(6) every person having any claim on the s?iid property to submit 
to the Collector a statement of such claim, and to produce the 
documents, if any, by which it is evidenced. 

Such notice shall be m the language of tile district, ^and shall allow a 
period of sixty days from the d^te of its publication for compliance 
therewith. It shall be published by being posted m the Court-house 
of the Court which made the original order under section 304, and at 
such other places (if any) as the Collector thinks fit. "Where the ad- 
dress of any such decree-holder or claimant is known? a copy of the 

notice shall he sent to him by post or otherwise. 

* 

Amount of 32213. Upon the expiration of the said period the 
money - decrees Collector shall appoint a day for hearing any represents 
to be ascertain- tions \Vhich the judgment-debtor and the decree-holders 


See Aet Vli of 1888, s. 30. 
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or claimants* (if dnj) may desire make, and for hold- 
*ab l ^ property iag such enquiry as he may deem necessary for inform- 
avaiabie for mg himself as to the nature and extent of such decrees 
their^satisfac- anc j claims and of the judgment -debtor’s immoveable 
tlon r property, and may, fror$ time to time, adjourn such 

hearing and enquiry. «- 

If there be no dispute as to the fact or extent of the liability of the 
judgment-debtor to any of the decrees or claims of which €he Collector 
is informed, or as to the relative priorities of such decrees or claims, 
or as to the liability of any such property for the satisfaction 'bf such 
decrees or claims, the Collector shall draw up a statement, specifying 
the amount to be recovered for the discharge of such decrees, the order 
in which such decrees and claims are to be satisfied, and the immove- 
able property available for that purpose. 

If any such dispute ^arises, the Collector shall refer the same, with 
a statement thereof and his own opinion thereon, to the Court which 
made the original order under section 304, and shall, pending the refer- 
ence, stay proceedings relating to the subject thereof. The Court 
shall dispose of the dispute if the matter thereof be within its jurisdic- 
tion, or transmit the case to a competent Court for disposal, and the 
final decision shall be communicated to the Collector. The Collector 
shall then draw up a statement as above provided m accordance with 
such decision. 

322C. The Collector may, instead of himself issuing the notices 
and holding the enquiry required by sections 322A and 
tnct Court may 322B, draw up a statement specifying the circum- 
issue notices stances of the judgment-debtor and of his immoveable 
& uirY il ° ld 1Q * P ro P ert y &0 ^ ar as they are known to the Collector or 
S appear m the records of his office, and forward such 

statement to the District Court , and such Court shall thereupon issue 
the notices, hold the inquiry and draw up the statement required by 
sections 322A and 322B, and transmit such statement to the Collector. 

Effect of de- 322D The decision by the Court of any dispute 
msion of Court arising under section 322B or section 3£2C shall, as be- 
aming under tween the parties thereto, have the force and be ap- 
portion 822 B or pe^lable as, aMecree. r 
822C _ 

c * ® 

Scheme f o r 323. Whenever the amount to be recovered and the 
liquidation o f property available have been determined as provided in 
money-decrees section 322B or 322C, the Collector may — 

1 (1) if it appears that the amount cannot be recovered without the 
sale of the whole of the property available^ proceed to lell such pro- 
perty , or if it appears that the amount with interest (if any) in ac- 
cordance with the decree, and, when not decreed, with interest (if* any) 
at such rate as he thinks reasonable, may be recoVered without such 
sale ; 
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(2) raise such amount, and interest (notwithstanding any order undei* 
section 304) — 

(a) by letting in perpetuity or for a term, on payment of a prqjnium, 
the whole or any part of* the said property ; or 

(h) by mortgaging the wjiole or any part of such property ; or 

(c) by selling part of such property ; or 

(d) by lotting on farm, or managing by himself or another, the 

whole or any part of such property for any term not exceeding 
twenty years from the date of the order of sale ; or 
* (e) partly by one of such modes, and partly by another or others 
of such modes. 

(3) For the purpose of managing under this section the whole or 
any part of such property, the Collector may exercise all the powers of 
its owner. 

(4) For the purpose of improving the saleal^Je value of the property 
available or any part thereof, or rendering it more suitable for letting 
or managing, or for preserving the property from sale in satisfaction 
of an incumbrance, the Collector may discharge the claim of any in- 
cumbrancer which has become payable, or compound the claim of any 
incumbrancer whether it has become payable or not, and, for the pur- 
pose of providing funds to effect such discharge or composition, may 
mortgage, let or sell any portion of the property which it deems suffi- 
cient. If any dispute arises as to the amount due on any incum- 
brance with which the Collector proposes to deal under this paragraph, 
he may institute a suit in the proper Court, either m his own name or 
the name of the judgment-debtor, to have an account taken, or he 
may agree to refer such dispute to the decision of two arbitrators, one 
to be chosen by each party, or of an umpire to be naifted by such arbi- 
trators. 

In proceeding under paragraphs (2), (3) and (4) of this section the 
Collector shall be subject to such rules consistent with this Act as 
may, from time to time, be made in this behalf by the Chief Con- 
trolling Revenue-authority. * % 

324. If, on the expiration of the letting or management under section 

^ Recovery of* 323, the amount to be recovered has not been realized, 
"balance, if any, the Collector shall notify, the fact m writing to the 
after letting or judgment-debtor ol' his representative*!]! interest, stat- 
managemen . 1D g a £ the same time that, if the balance necessary 
to make up the said amount is not paid to the Collector within six 
weeks of the date of such notice, he will proceed to sell the whole or 
a sufficient part of the said property , and, if, onythc expiration of 
the said six weeks, the said balance is not so paid, the Collector shall 
sell such property or part,accordmgly 

324A. The Collector shall, from time to time, render to the Court 
Collector to made the original order under section 304 an 

render accounts account of all moneys which come to his hands and of 
to Civil Court. all charges incurred by him m the exercise and per- 
formance of the powers and duties conferred and imposed on him tender 
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the provisions of this chapter, and shall hold f the balance at the dis- 
posal of the Court. 

Such charges shall include all debts and liabilities from tune to time 
due to the Government m respect of t^e property or any part thereof, 
the rent (if any) from time to time due to r a superior holder m respect 
of such property or part, and (if the Collector so directs) the expen- 
ses of witnesses summoned by him. r 

Application of Such balance shall be applied by the Court as 
balance. follows:— e # 

firstly, in providing for the maintenance of such, members of the 
judgment-debtor’s family (if any) as are entitled to be main- 
tained out of the income of the property, to such amount 
in the case of each member as the Court thinks fit ; and 
secondly , where the Collector has proceeded under section 321, in 
satisfaction o£ the original decree m execution of which the 
Court ordered the sale of immoveable property, or otherwise 
as the Court may under section 295 direct ; or 
thirdly , where the Collector has proceeded under section 322, in 
keeping down *the interest on iucumbrances on the property, 
and (when the judgment-debtor has no other sufficient means 
of subsistence) m providing for his subsistence to such amount 
as the Court thinks fit ; and m discharging rateably the 
claims of the original decree-holder and any other decree- 
holders who have complied with the said notice and whose 
claims were included in the amount ordered to be recovered ; 
and no other holder of a decree for money shall be entitled to be paid 
out of such property or balance until the decree-holders who have 
obtained such order have been satisfied, 
and the residue, if any, shall be paid to the judgment-debtor or such 
other person, if any, as the Court directs. 

Sales how to 325. When the Collector sells any property under this 
be conducted. chapter, he shall put it up- to public auction, in one or 
more lots as he thinks fit, afid may — 

(a) fix a reasonable reserved price for each lot ; ^ 

(b) adjourn the sale for a r reasonable time, whenever he deems the 
adjournment necessary for thb purpose of obtaining a fair price 
for the property, recording his reasons for such adjournment ; 

(c) buy m the property offered for sale, and re-sell the same by pub- 
lic auction or private contract, as he thinks fit 

325A- So longfas the Collector can exercise or perform m respect of 
Restrictions as the judgment-debtor’s immoveable property* or any 
to alienation by part thereof, any of the powers or dutieS conferred or 
m l n t ' imposed on him by sections 322 to 325 (both inclusive), 
presen t a tive, the judgment-debtor or ms representative m interest 
and prosecution shall be incompetent to mortgage, charge, lease or 
Slo^Idds« by a 5ie nate s «oh property or part except with the written 
permission of the Oollector, nor shall any Civil Court 
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issue any process against such property or part in execution of a 
decree for money. 

During the same period no Civil Court shall issue any process of 
execution either against the judgment-debtor or his property m respect 
of any decree for the satisfaction whereof provision has been made by 
the Collector under section 323. 

The same period shall be excluded in calculating the period of limit- 
ation applicable to the . execution of any decree affected by the pro- 
visions of this section in respect of any remedy of which the decree- 
holder IBs thereby been temporarily deprived. 

325B. When the property of which the sale has been ordered is 

Provision situate in more districts than one, the powers and duties 
where propeity conferred and imposed on the Collector by sections 321 
is m several dis- to 325 (both inclusive) shall, from time to time, be 
exercised and performed by such one of the Collectors 
of the said districts as the Local Government^may by general rule or 
special order direct. 

Powers of Col- 325C. In exercising the powers conferred on him by 
lector to compel sections 322 to 325 (both inclusive), the Collector shall 
&t & ti^and wit f ^ ave powers of a Civil Court to compel the attend- 
nesses 3 and pro- ance of parties and witnesses and the production of 
duction of docu- documents, 
ments. 

326. When, in any local area in which no declaration under section 
320 is m force, the property attached consists of land 
may Authorize or a share in land, and the Collector represents to 
Collector to stay the Court that the public sale of the land or share is ob- 
jmWic s a 1 e of j e ctionable, and that satisfaction of the decree may be 
made within a reasonable period by a temporary aliena- 
tion or management of the land or share, the Court may authorize 
the Collector to provide for such satisfaction in the manner recom- 
mended by him, instead of proceeding to a sale of the land or share. 
In such case the provisions of sections 320, paragraph two, to 3250 
(both inclusive) shall apply, as far as they M'o applicable. 

327. The Local Government may, from time to time, 
to^aies of land with the sanction of the Governor General in Council, 
mi execution of make special rules for any Joca! area imposing condi- 
d e cr e e s for £ lons m respect of 'sale of any class ofr interests in land 
mo f ey * m execution of decrees for money, where mch interests 

are so uncertain or undetermined as, in the opinion of the Local Gov- 
ernment, to make it impossible to fix their value : 

and if, when this Code comes into operation m a$y local area, any 
special rules as to sale of land in execution of decrees are in force 
therein, the* Local Government may continue such rules m force, or 
may, from time to time, with the sanction of the Governor General 
in Council, modify the same. 

All rules so made or continued, and all such modifications of the 
same, shall be published in the local official Gazette, and shall there- 
upon have the force of law. 
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H. — Of Resistance to Execution. 

328 If, in the execution of a decree for the possession of property, 
Procedure m the officer charged with the execution of the warrant is 
case of obstruc- resisted or obstructed by any person, the decree-holder 

ti° n o/decree 011 " ma y corn P^ ain to the Court at any tune withm one 
on o ecree jQomth from the time of such resistance or obstruction. 


The Court shall fix a day for investigating the compkifit, and shall 
summon the party against whom the complaint is made to answer the 
same. r f 


Procedure m 
case of obstruc- 
tion by judg- 
ment-debtor or 
at his instiga- 
tion. 


329. If the Court is satisfied that he obstruction or 
resistance was occasioned by the judgment-debtor or by 
some person at his instigation, the Court shall inquire 
into the matter of the complaint, and pass such order 
as it thinks fit. 


330. If the Court is Satisfied that the resistance or obstruction was 
Procedure without any just cause, and that the complainant is 
when obstruc- still resisted or obstructed m obtaining possession of 
tion continues, the property by the judgment-debtor or some other 
person at his instigation, the Court may, at the instance of the decree- 
holder and without prejudice to any penalty to which such judgment- 
debtor or other person may be liable, under the Indian Penal Code or 
any other law, for such resistance or obstruction, commit the judg- 
ment-debtor or such other person to jail for a term which may extend 
to thirty days, and direct that the decree-holder be put into the pos- 
session of the property. 


331. If the resistance or obstruction has been occasioned by any 
Procedure person other than the judgment-debtor claiming m 

1* 1 /» i 1 J ° . 


case of obs- 
truction by clai- 
mant in good 
faith, other 
than judgment- 
debtor 


good faith to be m pessession of the property on his 
own account or on account of some person other than 
the judgment-debtor, the claim shall be numbered and 
registered as a suit between the decree-holder as plain- 
tiff and tffe claimant as defendant ; «• 

and the Court shall, without prejudice to any proceedings to which 
the claimant may be liable under the Indian Penal Code, or any other 
jaw for the punishment of s^ch resistance or obstruction, proceed to 
investigate the ckim m the same mahner and with the like power as if 
a suit for the property had been iastitifted by the decree-holder against 
the claimant under the provisions of Chapter V, 

and shall pass such order as it thinks fit for executing or staying 
execution of the decree. 


Every such order shall have the same force as a decree, and shall 
be subject to the same conditions as to appeal or otherwise. 

332. If any person other than the judgment-debtor is dispossessed 
Procedure m of an y Property in execution of *a decree, and such 
case of person person disputes the right of the decree-holder to dispos- 
<iis possessed of seS s him of such property under the decree, on the 
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■property dispu- ground that the property w£s bond fide in his posses- 
tiDg -h(fider 0f d to s ^ on on kis own accoim ^ or 0G account of some person 
be put mto pos* other than the judgment-debtor, and that it was not 
session comprised in the decree, or that, if it was comprised m 

the decree, he was not a party t(\ the suit m which the decree was 
passed, he may apply to the. Court. 

If after examining the applicant it appears to the Court 
that there r* jirobable cause for making the application, the Court 
shall proceed to investigate the matter m dispute ; and, if it finds 
that th^ ground mentioned m the first paragraph of this section 
'exists, it shall make an order that the\pplicant recover possession of 
the property, and if it does not find as aforesaid, it shall dismiss the 


application. 

In hearing applications under this section, the Court shall confine 
itself to the grounds of dispute above specified. 

The party against whom an order is passed under this section may 
institute a suit to establish the right which he Claims to the present 
possession of the property ; but, subject to the result of such suit, if 
any, the order shall be final. 

333. Nothing in section 331 c*r 332 applies to a per- 
perty fe by° f judg'- son w bom the judgment-debtor has transferred the 
ment-debfcor af- property after the institution of the suit in which the 
ter institution decree is made, 
of suit. 


334. If the purchaser of any immoveable property sold in execution 
Resisting or of a decree be resisted or obstructed by the judgment- 

obstructing pur- debtor or any one on his behalf in obtaining possession 
-chafer m obtain^ G f ^ ie property, 'the provisions of this chapter relating 
o*f ^immoveable to resistance or obstruction to a decree-holder in ob- 
property taming possession of the property adjudged to him 

shall be applicable. 

335. If the purchaser of any such property is resisted or obstructed 
Obstruction by ky any person other than the judgment-debtor claiming 

claimant other in good faith alright to the present possession thereof, 
than judgment- 01 . 1U delivering possession thereof, any such person is 
debtor dispossessed, the Court, on the complaint of the pur- 

chaser or the person so dispossessed, shall inquire into the matter of 
the resistance, obstruction or dispossession," as the case may be, and 
pass such order thereon as it thqiks fit. 

The party against whom such order is passed may institute a suit 
to establish the right which he claims to the present possession of the 
property ; but, subject to the result of such suit, if any, the order 
shall be final. * 


* I. — Ofi Arrest and Imprisonment. 

336. A judgment-debtor may be arrested in execution of a decree 
Place of judg- at anjr hour and on any day, and shall as soon as prac- 
ment- debtor's ticable be brought before the Court, and his imprison- 
lmpnsomnejat. mei2 fc niay be in the civil jail of the district in which 
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the Court ordering the imprisonment is situate ~or, when such jail does 
r not afford suitable accommodation, in any other place which the 
Local Government may appoint for the confinement of persons ordered 
by t^e Courts of such district to be imprisoned : 

Proviso. Provided as follows - 

(a) for the purpose of making an arrest under this section, no 

dwelling-house shall be entered after sunset or before sunrise 
and no outer door of a dwelling-house shall be broken open ; 
but, when the officer authorized to make the arrest has duly 
gained access to any dwelling-house, he may unfasten and open 
the door of any room in which he has reason to believe the 
judgment-debtor is to be found : provided that, if the room be 
m the actual occupancy of a woman who is not the judgment- 
debtor, and who according to the customs of the country does 
not appear in public, the officer shall give notice to her that she 
is at liberty to withdraw j and, after allowing a reasonable time 
for her to withdraw and giving her every reasonable facility for 
withdrawing, he may enter such room for the purpose of making 
the arrest . # 

(b) when the decree m execution of which a judgment-debtor is 1 

arrested is a decree for money and the judgment-debtor pays 
the amount of the decree and the costs of the arrest to the 
officer arresting him, such officer shall at once release him. 

The Local Government may, by notification published in the official 
Gazette, direct that, whenever a jfidgment~debtor is arrested m exe- 
cution of a decree for money and brought before the Court under this 
section, the Court shall inform him that he may apply under Chapter 
XX to be declared an insolvent, and that he will be discharged if he 
has not committed any act of bad faith regarding the subject of his 
application and if he places all his property in possession of a receiver 
appointed by the Court. 

If after such publication the judgment-debtor express his intention 
so to apply, and if he furtush sufficient security that he will appear 
when called upon, and that he will within one month apply under 
section 344 to be declared an insolvent, the Court shall* release Mm 
from arrest : • ^ 

But, if he Jails so to apply, the Couifc may either direct the security 
to be realized or commit him to jail in execution of the decree. 

In the case of a surety such security may be realized in manner pro- 
vided by section J253. 

337. Every warrant for the arrest of the judgment-debtor shall direct 

Warrant for °^ cer entraste d with' its* execution to bring him 
arrest to direct before the Court with all convenient speed, unless the 
judgment-debt - amount which he has been ordered to pay, together with 
or to be brought the interest thereon and the costs, if any, to which he 
is liable, be sooner paid. 
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337 A.* (1) When adjudgment-debtor appears before the Court in, 
Pioceedmgson obedience? to a notice issued under section 245B, or is 
appeal anee of brouglit before the Couit after being arrested m exeeu- 
or^i^obedience tlou a decree for money, and it appears to the ’Court 
to notice undbi that the judgmSnt-debtor is unable fiom poverty or 
after^iiest?’ m 0 ^ ier sufficient cause to pay the amount of the decree 
executiorfof do- or, if that amount is payable by instalments, the 
ciee foi mum}' ^ amount of any instalment thereof, the Court may, upon 
such terms, if any, as it thinks fit, make an older disallowing the a p- 
plicatioi* for his arrest and imprisonment, or directing Ins release, as 
the case may be., 

(g) Before making an order under sub-section (1) the Court may 
take into consideration any allegation of the deciee-holder touching 
any of the following matters, namely.— 

(a) the decree being for a sum for which the judgment-debtor was 
bound as a trustee or as acting m anj other fiduciary capa- 
city to account ; 

(b) the transfer, concealment or removal by the judgment-debtor of 

any part of his property after the date*of the institution of the 
suit m which the decree was made, or the commission by him 
after that date of any other act of bad faith m relation to his 
property, with the object or effect of obstructing or delaying 
the decree-holder m the execution of the decree ; 

(c) any undue or unreasonable preference given by the judgment- 

debtor to any of Ins other creditors ; 

(d) his refusal 01 neglect to pay the amount of the decree or some 

part thereof when he lias or since the date of the deeiee has 
had the means of paying it ; » 

(e) the likelihood of Ins absconding or leaving the jurisdiction of 

the Court with the object or effect mentioned m clause {b) of 
this sub-section. 

(5) While any of the matters mentioned in sub-sc chop « ?; are being 
considered, the Ciouit may if* its J>su’ction carder the judgment-debtor 
to be imprisoned, oi leave lmn m the tuoedv of an oriicti* of ihe 
Coijrt, or release, him on his furnishing sufficient ..eviinty for Ins ap- 
pearance on tlie leijuisition of tiie Court. 

(Jf) A judgment-debtor released under this section may be re- 
arrested. ^ * 

(5) If the Court does not make such an order as is mentioned m 
sub-section (i), it shall cause the judgment-debtor to he arrested if 
he has not already been arrested and, subject to th^ other pi o visions 
of this Code, commit him to jail. 

338. The Local Government may, from time to time, prescribe scales, 
Scales of subsis- graduated according to rank, race and nationality, of 
t e n c e-a 1 1 o vr- monthly allowances payable for the subsistence of judg- 
auces ment-debtors. 

* See Act VI of 1888, s 4. 
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339. No judgment-debtor shall be arrested In execution of a decree 
a ent-debt- un ^ ess auc * 1111 the decree-holder pays into Court such 
or’Tfabtwknce' sum as, having regard to the scales so fixed, the Judge 
money- thinks sufficient for the subsistence of the judgment- 

debtor fiom Ins arrest until he can be brought before the Court 

TThen a judgment-debtor is committed!’ to jail m execution of a de- 
cree, the Court shall fix for Ins subsistence such monthly allowance 
as he may be entitled to according to the said scales, or, where no such 
scales have beeu fixed, as iu considers sufficient with reference to the 
class to which he belongs # r • 


The moiiohly allowance fixed by the Court shall »be .supplied by the 
party on whose application the deciee has been executed, by monthly 
payments in ad\ance before the first day of each month. 

The first payment shall be made to the proper officer of the Court 
for such portion of the current month as remains unexpired before 
the judgment-debtor ?s committed to jail, and the subsequent pay- 
ments (if any) shall be made to the officer m charge of the jam 

Subsistence 340 Sums disbursed by the deci ee-h older for the sub- 
money to be sistence «of the judgmeut-debtor m jail shall be, deemed 
costs m suit. -t 0 p e C osts m the suit I 

Provided that the judgment-debtor shall not be detained in jail or 
arrested on account of any sum so disbursed — ] 

Release of judg. 341. The judgment-debtor shall be discharged from 

ment debtor j&fi J 

(a) on the amount mentioned m the warrant of conxmittal -being 
paid to the officer m charge of tfie jail , or 

(b) on the decide being otherwise fully satisfied ; ojf 

(a) at the request of the person on whose application he has been 
imprisoned ; or 

(cl) on such person omitting to pay the allowance as hereinbefore 
directed ; or 

(e) if the judgment-debtor be declared an insolvent as hereinafter 
provided ; or * 

(/) when the term of his imprisonment, as limited by section 342, 
is fulfilled " o' 

Provided that in the secfmd, third, and fifth cases mentioned in this 
section, the judgment-debtor shall »ot be discharged without the 
order of the Court. 

A judgment-debtor discharged under this section is not thereby 
discharged from his debt ; but he cannot be re-arrested under the 
decree in executfon of which he was imprisoned. 


imprisonment 342 No person shall bo imprisoned in execution of a 
not to exceed decree for a longer period than six months ; 
six months. 


When not to or for a longer period than six "weeks if the decree 
exceed six be for the payment of a sum of money not exceeding 
weeks * fifty rupees. 
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343 The officer entrusted with the execution of the ’warrant shall* 
Endoi semeufc endoise Sheieupon the day on, and the maimer m > 
on waiunt which it was executed, and, if the latest day specified 
m the wairant for the return thereof has been exceeded, the reason of 
the delay, or if it was not executed, the reason why it was not exe- 
cuted, and shall return the warrant with such endorsement to the 
Court. 

If the endorsement is to the effect that such officer is unable to 
execute the warrant, the Court shall examine him on oath touching his 
alleged {liability, and may, if it thinkS fit, summon and examine wit- 
nesses as to such inability, and shall record the result. 


CHAPTER XX. 

Of Insolvent Judgment-deques. 

Power to 344. Any judgment-debtor arrested or imprisoned m 
apply f oi decHi • execution of a decree for money, or against whose pro- 
veney.° f mSC>1 " P ert T an order of attachment has been made m execution 
of such a decree, may apply in writing to be declared an 
insolvent 

Any holder of a dec ree for money may apply in writing that the judg- 
ment-debtor may be declared an insolvent 

Every such application shall he made to the District Court within 
the local limits of whose jurisdiction the judgment-debtor resides or is 
in custody. 

Contents o f 345 The application, when made by the judgment- 
application debtor, shall set forth— 

(a) the fact of his airest or imprisonment, or mat an order for ihe 
attachment of his property nas been made, t le i curt by whoso 
order he was arrested or imprisoned, or by which the older of 
attachment was made, and, wbe.e i e been mxe-ted or im- 
prisoned, the place m chilli ho is in ca^aly 

( b ) the amount, kind and pai tKuiai-> , a ins pi opcity, and tne value 

of any such property not cons stmg oi v n a icy 

(c) the place or places m whicn siuh p’vpcrh re f« m*d , 

(d) Ins willingness to put it at the disposal of the 'Au.rt 

(e) the amount and particular of ah peoiriiaiy (Dims vgemst him , 

and 

(f) the names and residences of Ins creditors, so far as they are 

known to or can be ascertained by him % 

The application, when made by the holder of a deciee for monev, 
shall set forth the date of, the decree, the Court by which it was passed, 
the amount remaining due thereunder, and the place where the judg- 
ment-debtor resides or is in custody 

Subscription 346. The application shall be signed and verified by 
md verification, the applicant m manner hereinbefore prescribed for 
of application S1 g mn g iUiC i verifying plaints. 
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r 347 The Court shall fix a day for hearing the 'application, and shall 
Seivice of cause a copy thereof, with a 'notice m writing of the 
copy of appiica time and place at which it will be heard, to be stuck 
tion and notice U p m Court and served at the applicant’s expense — 

where the applicant is the judgment-del) tor — on the holder of the 
decree m execution of which he was arrested or imprisoned or the 


order of attachment was made, or on the pleader of such decree-holder, 
and on the other creditors (if any) mentioned m the application * 


where the applicant is the decree-holder — on the judgment-debtor or 
his pleader. 

The Court may, if it thinks fit, publish at the applicant’s expense 
the application in such official Gazettes and public newspapers as it 
thinks fit 


Where the applicant is the judgment-debtor, the Court may exempt 
him from any payments under this section if satisfied that he is unable 
to make them 


348. The Court may also, if it tmnks fit, cause a like copy and notice 
Power to be served on any other person alleging himself to be 

serve othei a creditor of the applicant and applying for leave to be 
ci edit oi s heard on the application. 

349. When the judgment-debtor is* in custody under the foregoing 
Powers of provisions of this Cede, the Court may, pending the 

Court as to pidg- hearing under section 350, order lnm to be immediately 
deraires? 01 UU " comrmt ted to jail, or leave him m the custody of the 
officer to whom the service of the warrant was entrus- 
ted, or release him on his furnishing sufficient security that he will 
appear when called upon. 


350 On the day so fixed, or on any subsequent day to which the 
Procedure at Court ma y adjourn the hearing, the Court shall exa- 
hearmg mine the judgment-debtor, in the presence of the per- 

sons on whom such notice has been served or their 
pleaders, as to his then circumstances a&d as to hfs future moans of 
payment, and shall hear the said decree-holder, the other creditors 
mentioned m the application, and the other persons (it any) alleging 
themselves to be creditors* in opposition to the judgment-debtor’s 
discharge , and may, if it thinks fit, grant time to the said decree-hol- 
der and othei«creditors or persons to ^adduce evidence showing fhat 
the judgment-debtor is not entitled to be declared an insolvent. 


Declaration of 
insolvency and 
appointment of 
Receiver 


%351 If the Court is satisfied — 

(a; that the statements in the application are sub- 
stantially true , «. r 


(5) that the judgment-debtor has not, with intent to defraud his 
creditors, concealed, transferred or removed any part of his 
property since the institution of the suit m which was passed 


* See Act VII of 1888, s 81 (1). 
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the decree in execution of which he was arrested or imprisoned, 
or the ordei of attachment was made, or at any subsequent 1 * 
time , 

(c) that he has not, knowing Jiunself to he unable to pay hisMebts 

m full, recklessly contracted debts or given an unfair preference 
to any of his ci editors by any payment or disposition of Ins 
property , 

(d) that he has not committed any other act of bad faith regarding 
tjje matter of the application, ^ 

the Court may declare him to be an insolvent, and may also, if it 
thinks fit, make an order appointing a Reee v er of his property, or, 
2 f it does not appoint such Receiver, may discharge the insolvent. 

If the Court is not so satisfied, it shall make an order 1 ejecting the 
application. 

352 The creditors mentioned m the application, and the other 

Creditors to persons (if any) alleging themselves to be creditors of 

prove their the insolvent, shall then produce evidence of the amount 
debts and particulars of their respective pecuniary claims 

against him ; and the Court shall by order determine the persons who 
have proved themselves to be the insolvent’s creditors and their re- 
schedule to spective debts ; and shall frame a schedule of such 
be framed. persons and debts ; and the declaration under section 
351 shall be deemed to be a decree in favour of each of the said 
creditors for their said respectiv e debts 

A copy of every such schedule shall be stuck up m the Court-house. 

Nothing m tins section shall be deemed to entitle a partner in an 
insolvent-firm or, when he was died befoie the insolvency, his le^al 
representative, to prove m competition with the creditors of the firm* 3 

353 Any creditor of the insolvent who is not mentioned m such 

Applications schedule may^apply to the Court for permission to pro- 

by unscheduled duco evidence oi the amouht and partienlais of lus pe~ 
creditor, quinary claims ag must, the insolvent, and, m case the 

applicant proves himself to be a creditor of i he insolvent, for an order 
directing^nis name to be inserted* m the 'schedule as a ci editor for the 
debt so proved. % ^ 

Any creditor mentioned m the schedule may apply to the Court for 
an order altering the schedule so far as legards the amount, nature or 
particulars of his own debt, or to strike out the wyae of another cre- 
ditor, or to alter the schedule so far as regards the amount, nature or 
particulars of the debt o§ another creditor. 

In the case of any application under this section, the Court, after 
causing such notices as it thinks fit to be served, at the applicant’s 
expense, on the insolvent and the other creditors, and hearing their 
objections, if any, may comply with or reject the application. 
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334. Every order under section 351 shill b& published in the local 
1 $ $ e c t of Gazette and *every ordet* under that section ap- 

order appoint- pointing a Receiver shall operate to vest in the Be- 
ing Receiver ceiver all the insolvent’s property (except the parti- 
culars specified m the first proviso to section 266), whether set forth 
in his application or not. 

Receiver to 355 The Receiver so appointed shall give such so- 
give secuuty curity as the Court m xy direct and shall possess him- 
Lsets c 0 1 1 e c t self of all such property, except as aforesaid ; 

and on his certifying that the insolvent has placed bun m possession 

Discharge of thereof, or has done everything m his power for that 
insolvent purpose, the Court may discharge the insolvent upon 

such conditions (if any) as the Court thinks fit. 

Duty of 356. The Receiver shall proceed under the direction 
Receiver. 0 f the Oburt — 

(a) to convert the property into money : 

(b) to pay thereout debts, fiues and penalties (if any) due by the 

insolvent to Government . 

(c) to pay the said decree-holder’s costs . 

(i d ) to discharge, according to their respective priorities, all debts 
secured by mortgage of the insolvent’s property : 

(e) to distribute the balance among the scheduled creditors rateably 
according to the amounts of their respective debts and without 
any preference: 

and such Receiver may retain as a remuneration for the perform- 
His right to ance of his duties a commission, to be fixed by the 
remuneration. Court, not exceeding the rate of five per centum upon 

the amount of the balance so distributed (the amount of the com- 
Deiivery of mission so retained being deemed a distribution), and 
surplus shall deliver the surplus, if any, to the insolvent or his 

legal representative : 

Provided that, in any local area iu which a declaration has been 
made under section 320 add ?s in force, no sale of immoveable pro- 
perty paying revenue to Government or held or let_ for agricultural 
purposes shall be made by the Receiver ; but, after he has sold Che 
other property of the insolvent, the Court shall ascertain (a) the 
amount required satisfy the claims' of the scheduled creditors after 
deducting the°moneys already received, ( b ) the immoveable property 
of the insolvent remaining unsold, and (c) the incumbrances, if any, 
existing thereon, and shall forward a statement to the Collector con- 
taining the particulars aforesaid ; and thereupon the Collector shall 
proceed to raise the amount so required by the exercise of such of the 
powers conferred on him by sections 322 to 325, both inclusive, as he 
thinks fit, and subject to the provisions of those sections so far as they 
may be applicable ; and shall hold at the disposal of the Court all 
sums that may come to his hands by such exercise. 


* See Act VII of 1888, s 81 (2) 
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3o7. An insolvent discharged under section 351 or 355 shall not ba # 
Effect of dis* arrested *or imprisoned on account of any of the 
charge scheduled debts. But (subject to the provisions of 

section 358) his pioperty, whether pieviously or subsequently acquired 
(except the particulars specified \n the hist proviso to section 266 and 
except the property vested m the Receiver), shall, by order of the 
Court be liable to attachment and sale until the debts due to the 
scheduled creditors are satisfied to the extent of one- third, or until the 
expiry of twelve years from the date of the order of discharge under 
section &51 or 355. * 

35S If the aggregate amount of the scheduled debts is two hundred 
_ , . „ rupees or a less sum, the Court may, and m any case 

iutoheiit°is dis- after the scheduled debts have been satisfied to the 
charged fiom li- extent of one-third, or after the expiry of twelve years 
ability. f rom the order of discharge, the Court shall declare 

the insolvent discharged as aforesaid absolved fr<pm further liability m 
respect of such debts. 

Procedure m 359. Whenever, at the hearing under section 350, it 
case of dishonest is proved that the applicant has — 
applicant * 


(at) 


(*) 

(«) 


been guilty, in his application, of any concealment or of wil- 
fully Snaking any false statement as to the debts due by him, . or 
respecting the pioperty belonging to him, whether in possession 
or m expectancy, or held for him m trust ; 

fraudulently concealed, transferred or removed any property ; or 
committed any other act of bad faith regarding the matter of the 
application, * 

the Court shall, at the instance of any of his creditors, sentence him 
by order m writing to imprisonment for a term which' may extend to 
one year from the date of committal , 

or the Couit may, if it think fit, send him to the Magistrate to be 
dealt with according to law. 

360.* The Local Government may, ny notification 
thei Stm Courts ln ^ ie official Gazette, invent my Court other than a 
with°poweis Ur of District Court with the powers conferred on District 
Thstuct Courts Court bv sections 344 to 359 (both inclusive;* and the 
Troubfer of cases.* Strict' Judge may transfer to any Court situate m his 
district and so invested any ‘case instituted under section 344 

tA Court so invested may enfertam an application under section 344 
1W any person who has been arrested or imprisoned, or against whose 
property an order of attachment has been made, m execution of a de- 
cree for money passed by that Court. * 

, ... 360 A. I Nothing m this chapter shall apply to any 

Court having jurisdiction within the limits of the town 
t o Presidency- 0 £ Calcutta, Madras or Bombay. 


* See Act XIV of 1S8,5, s 8. 
t See Act VTI ot 1S88 s 31 (3) 
X See Act VII of 1888, s. 31 (4) 
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PART II. 

OF INCIDENTAL PROCEEDINGS. 


CHAPTER XXL 

Of the Death, Marriage and Insolvency of Parties. 

No abatement 

by party’s death, 361. The death of a plaintiff or defendant shall not 
if ught to sue cause the suit to ffbate if the right to sue survives. 

suivives ° 

Illustrations. 

( а ) A covenants with B and C to pay an annuity to B during C’s life. 
B and C sue A to compel payment B dies before the decree . the right to 
sue sui vives to C, and the suit does not abate 

(б) In the same case the paities die befoie deciee The right to sue 
suivives to the i epre^entative of the survivor of B and C, and he may continue 
the suit against A’s lepresentative. 

(c) A sues B for libel. A dies The right to sue does not survive and the 
suit abates. 

( d ) A, a membei of a Hindu joint-familiy under the Mitakshara law, in- 
stitutes a suit for partition of the family propet ty A dies leaving B, a minor 
son, his heir The right to sue sui uves to B, and the suit does not abate 

362. If there be more plaintiffs or defendants than one, and any 
of them dies, and if the right to sue survives 1 to 
the surviving plaintiff or plaintiffs alone, or against 
the surviving defendant or defendants alone, the 
Court shall cause an entry to that effect to be 
made on the record, and the suit shall proceed at the 
instance of the surviving plaintiff* or plaintiffs, or 

against the surviving defendant or defendants. 

363. * If there are more plaintiffs than one, and any of them dies, 
and if the f nght to sue do«s not suivnje to the surviv- 
ing plaintiff or plaintiffs alone but survives to him or 
them and the legal representative of tfye deceased plain- 
tiff jointly, the Court may cause the leg&l representa- 
tive, if any, * of the deceased plaintiff to be made a 
party, and shall thereupon cause an entry to lliat effect 
to be made on the record and proceed with the suit. * 

365.t In case of the death of a sole plaintiff or sole surviving plain- 
tiff the legal representative of the deceased may, where 
the right to sue survives, apply to the Court to have 
his name entered on the record in place of*" the deceased 
plaintiff, and the Court shall thereupon enter his name 
and proceed with the suit. 


Procedure m 
case of death of 
one of seveial 
plaintiffs oi do- 
iendants, if 
right to sue 
'sui vives. 


Procedure 
where one of se- 
veial plaintiffs 
dies and right to 
sue does not sui- 
vive to surviv- 
ing plaintiffs 
alone 


Piocedure m 
case of death of 
sole, or sole sui- 
vivmg, plain- 
tiS. 


* S, 363 has been substituted for the original ss 363 and 304 by Act VII of 1888. s. 
32 (1) 1 

t S. 36o has been substituted by Act Vtf Of 1838, s, 32 (2). * 1 
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366. If within the t$me limited by law no such application be mad^ 

to the Cburt by any person claiming to be the legal 
where no tipph* representative of the deceased plaintiff, the Court may 
cation by iepre* pass an order that the suit shall abate, and shall, on 
the application of the defendant, award to the defend- 
ant the costs which he may have incurred m defend- 
ing the suit, to be recovered from the estate of the deceased plaintiff ; 

or the ’Court may, if it think proper, on the application of the de- 
fendant, and upon such terms as to costs or otherwise as it thinks fit, 
pass siJch other order as it thinks fit? for bringing in the legal repre- 
sentative of the* deceased plaintiff, or for proceeding with the suit m 
order to a final determination of the matter m dispute, or for both 
those purposes. 

Explanation— A. certificate of heirship, or a certificate to collect 
debts, does not of itself constitute the person holding it the legal 
representative of the deceased. But when ^he person holding any 
such certificate obtains thereby property belonging to the deceased, he 
may be treated as a legal representative liable in respect of such 
property. 

367. If any dispute arise as to who is the legal representative of 
a deceased plaintiff, the Court may either stay the suit 
until the fact has been determined m another suit, or 
decide at or before the hearing of the suit who shall be 
admitted to be such legal representative for the purpose 
of prosecuting the suit. 

368. If therp be more defendants than one, and any 
of them die defore decree and the right to sue does not 
survive against the sun lvmg defendant or defendants 
alone, 

and also m case of the death of 'a sole defendant, 
or sole surviving defendant where the right, to sue 
survives. 

the plaintiff may make ar^appheauon to ,fche Coart, specifying the 
name, description and place of abode of any person 'whom he allege* 
to be the legal representative of the deceased defendant, and whom he 
desires to b5 made the defendant m h:s stead 

The Court shall thereupon enter ttie name of suc}^ representative on 
the record in the place of such*defendant, 

and shall issue a summons to such representative to appear on a day 
to be therein mentioned to defend the suit ; 

and the case shall thereupon proceed in the same manner as if such 
representative had originally been made a defendant \nd had been a 
party to the former proceedings in the suit : 

Provided that the person so made defendant may object that he is 
not the legal representative of the deceased defendant, or may make 
any defence appropriate to his character as such representative. 

When the plaintiff* fails to make such application within the period 
prescribed therefor, the suit shall abate, unless he satisfies the Court 


Procedure m 
case of dispute 
as to representa- 
tive of deceased 
plaintiff. 


Procedure m 
case of death of 
o n e -of several 
defendants, 

or of sole, or 
sole surviving, 
defendant 


A, 13 
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that he had sufficient cause for not making Che application within 
such period. 

*The legal representative of a deceased defendant may apply to have 
himself made a defendant m place of the deceased defendant, and the 
provisions of this section, so far as they are applicable, shall apply 
to the application and to the proceedings - and consequences ensuing 

thereon. „ , _ 

369. The marriage of a female plaintiff or defendant slum not cause 
Suit not abated the suit to abate, but the suit may notwithstanding 
by mamage of be proceeded with r to judgment, and, where thr decree 
female party. w against a female defendant, it may thereupon be 
executed against her alone. 

If the case is one in which the husband is by law liable for the 
debts of his wife, the decree may, with the permission of the Court, 
be executed against the husband also ; and, m case of judgment fo,r 
the wife, execution of t^ie decree may with such permission be issued 
upon the application of the husband, where the husband is by law 
entitled to the subject-matter of the decree 

370. The bankruptcy or insolvency of a plaintiff in any suit which 

When plaintiff’s his assignee or the receiver appointed under section 
bankruptcy or 351 might maintain for the benefit of his creditors 
insolvency bars s ] ia ]i no t bar the suit, unless such assignee or receiver 
&uu ‘‘ declines to continue the suit and to give security for 

the costs thereof within such time as the Court may order. 

If the assignee or receiver neglect or refuse to continue the suit 
and to give such security withm the time so ordered, 
the defendant may apply for the dismissal of the suit 
on the ground of the plaintiffs bankruptcy or insol- 
vency, and the Court may dismiss the suit and award 
to the defendant the costs which he has incurred, in 
defending the same, to be proved as a debt against the plaintiffs 
' estate. 

Effect of abate- 371. When a suit abates or is dismissed under this 
meat or disnus- chapter, no r fresh suit shaS be brought on the same 
cause of action. 

But the person claiming to be the legal representative of the $e~ 
A lieation to cease ^ or bankrupt or insolvent plaintiff may apply 
set-aside abated foym order to set aside the order for abatement or dis- 
mentor dismis- ^missal , and, if it J)e proved that he was prevented by 
any sufficient cause from continuing the suit, the Court 
shall set aside the abatement or dismissal upon such terms as to costs 
or otherwise as it thinks fit. 

372. In other cases of assignment, creation or devolution of any 
Procedure m interest pending the suit, the suit may, with the leave 
case of assign- of the Court, given either with the consent of all parties 
ment pending or a ft er service of notice m writing upon them, and 
hearing their objections, if any, be continued by or 


Procedure 
when assignee 
fails to continue 
suit or give se- 
curity 


■* Added bj Act YII of 1838 s. 32(3) 
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against the person to Whom such interest has come either in addition , 
to or in substitution for tfhe person from whom it has passed, as the 
case may require. 

to° W eitend CO pS 372 A.* The provisions of section 5 of the Indian 
nod of iimita- Limitation Act, 1877, applicable to appeals shall apply 
for^ertamappii- to applications under sections 365, 366, 368 and 371. 
cations. * ■» 

* CHAPTER’ XXII. 

Of th£ Withdrawal and Adjustment of Suits. 

373. If, at any time after the institution of the suit, the Court is 
satisfied on the application of the plaintiff (a) that the 
allow i^aintiff 'to suit must fail by reason of some formal defect, or ( b ) 
withdraw with that there are sufficient grounds 4or permitting him to 
liberty to bung withdraw from the suit or to abandon part of his claim 
fresh suit w ith liberty to bring a fresh suit for the subject-matter 

of the suit or in respect of the part so abandoned, the Court may grant 
such permission on such terms as to costs or otherwise as it thinks fit. 

If the plaintiff withdraw from the suit, or abandon part of his claim, 
without such permission, he shall be liable for such costs as the Court 
may award, and shall be precluded from bringing a fresh suit for the 
same matter or in respect of the same part. 

Nothing in this section shall be deemed to authorize the Court to 
permit one of several plaintiffs to withdraw without the consent of the 
others. ’ 

Limita tion 374. In any fresh suit instituted on permission gran- 
law not affected ted under the last preceding section, the plaintiff shall 
by first suits b e bound by the law of limitation m the same manner 
as if the first suit had not been brought 

375, If a suit be adjusted wholly or m part by any lawful agreement 
Compromise or compromise, or if the defendant satisfy the plaintiff 
of suit ih* respect to the whole or any part of the matter of the 

suit, such agreement, compromise or satisiaction shall be recorded, and 
the* Court shall pass a decree m accordance therewith so far as it relates 
to the suit, and such decree shall be final, so far as relates to so much 
of the subject-matter of the suit as is dealt with by the agreement, 
compromise or satisfaction. ' 1 

CHAPTER XXIII. 

Of Payment into Court. 

376. Thfe defendant m any suit to recover a debt or 
damages may, at any stage of the suit, deposit m Court 
such $um of money as he considers a satisfaction m full 
of the claim 

* Added by Act VII of 1888, s 32 (4) 
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Notice of de* 377. Notice meriting of the deposit shall be given 
through the Court by the defendant to the plain tiff, and 
the amount of the deposit shall (unless the Court otherwise directs) be 
paid tp the plaintiff on his application. 

Interest on 378. No interest shall^be allowed to the plaintiff on 
deposit not any sum deposited by the defendant from the date of 
allowed t° plain- the receipt of such notice, whether the sum deposited 

tiff after notice. ^ ^ ^ q£ ^ daim Qr fa p sbort tbereo f. ^ , 

379. If the plaintiff accept such amount only as satisfaction m part 

of his claim, he ma*y prosecute his suit for the balance ; 
where plaintiff and, if the Court decides that the deposit by the defend- 
accepts deposit ant was a full satisfaction of the plaintiffs claim, the 
m part tlSfaCtl ° n plaintiff must pay the costs of the suit incurred after 
^ 11 u the deposit and the costs incurred previous thereto, so 

far as they were caused by excess in the plaintiff’s claim. 

If the plaintiff accept^such amount as satisfaction in full of his claim, 

Procedure be shall present to the Court a statement to that effect, 
where he ae- and such statement shall be filed and the Court shall 
faction in* full* P ass judgment accordingly, and, in directing by whom 
the costs of each party are to be paid, the Court •shall 
consider which of the parties is most to blame for the litigation. 

Illustrations. 

{a) A owes B Rs. 100. B sues A for the amount, having made no demand 
for payment and having no reason to believe that the delay caused by making 
a demand would place him at a disadvantage. On the plaint being filed, A pays 
the money into Court. B accepts it in full satisfaction of hiS claim, but the 
Court should not allow him any costs, the litigation being presumably ground* 
less on his part. 

(b) B sues A uisder the circumstances mentioned in Illustration (a). 
On the plaint being filed, A disputes the claim. Afterwards A pays the 
money into Court. ' B accepts it in full satisfaction of his claim. , The Court 
should also give B his costs of suit, A’s conduct having shown that the liti- 
gation was necessary. 

(c) A owes B Rs, 100 and is willing to pay*, him that sum without suit. 
B claims Rs. 150 and sues A fo** that amount. On the plaint being filed, A 
pays Rs. 100 into Court and disputes only his liability to pay the remaining 
Rs. 50. B accepts the Rs. 100 in full satisfaction of his clflim.*, The Coir*t 
should order him to pay A’s costs. 

4T ___ 

CHAPTER XXIV. 

Of Requiring Security for Costs. 

380. If, at the institution or at any subsequent stage of a suit, it 

Whense- appears to the Court that a sole plaintiff i% or (when 

there are more P lamtiffs than ofi e) that all the plaintiffs 
frompkSffS are ^siding out of British India, and that such plain- 
any stage of tiff does not, or that no one of such plaintiffs does, 
BUlfc . possess any sufficient immoveable property within 

British India independent of the pioperty m suit, the Court may, 
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either of its own motioil or on the application of any defendant, order 
the plaintiff or plaintiffs, within a time to be fixed by the order, to give 
security for the payment of all costs incurred and likely to be incurred 
by any defendant. ^ * 

*On the application of any defendant in a suit for money in which 
the plaintiff is a woman, the 'Court may at any stage of the suit make 
a like order if it is satisfied that such plaintiff' does not possess any 
sufficient immoveable property within British India independent of 
the property in suit. 

381. Ii>the event of such security not being furnished within the 

Effect of fail- 80 the Court shall dismiss the suit unless 

tire to furnish the plaintiff or plaintiffs be permitted to withdraw 
security. therefrom under the provisions of section 373, tor show 

good cause why such time should be extended, m which case the Court 
may extend it. 

Where a suit is dismissed under this section, the plaintiff may apply 
for an order to set the dismissal aside, and, if it is proved to the satis- 
faction of the Court that he was prevented by any sufficient cause 
from furnishing the security within the time allowed, the Court shall 
set aside the dismissal upon such terms as to Security, costs or other- 
wise as it thinks fit, and shall appoint a day for proceeding with the 
suit. 

The dismissal shall not be set aside unless the plaintiff has served 
the defendant with notice in writing of his application. 

The provisions of the Indian Limitation Act, 1877, with respect to 
an application under section 103, and of this Code with respect to an 
appeal from an order rejecting such an application, shall apply, so far 
as they can be made applicable to an application under this section 
for an order to set aside the dismissal of a suit, and to an appeal from 
an order rejecting such an application, respectively. t , 

382. Whoever leaves British India under such circumstances as to 

Residence out afford reasonable probability that he will not be forth- 

of British India, coming whenever he may be called upon to pay costs 
shall be deemed to be residing 3ut of British India within the mean- 
ing of section 380. 


CHAPTER XXV. 

Of Commissions. 

A. — Commissions to examine Witnesses, 

383. Any Court may in any suit issue a commission for the exami- 
, nation on interrogatories or otherwise of persons 

Cou^mayissue resident withm the local limits of its jurisdiction, who 
commission to ’are exempted under this Code from attending the 
examine wit- or are f rom sickness or infirmity unable to 

attend jt. 


* Added by Act VI of 1888, s o. 

t This part oi s. 381 hat been added by Act \ II of 1SS8, * 33. 
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384. Such order may be made by the CSurt either of his own ■ 
Order for motion, or on the application, supported by affidavit 

commission or otherwise, of any party to the suit or of the witness 

to bn examined. ^ 

385. The commission for the examination of a person who resides 
When witness within the local limits of the jurisdiction of the Court 

resides withm issuing the same may be issued to any person whom 

Court’s jurisdic- £p e Q 0U rt thinks fit to execute the same. ^ 

tion. 


Pei sons for 386. Any Court may in any suit issue a commission 
whose examina- for the examination of— 

tion commis- / a \ an y person resident beyond the local limits of 
sion may issue lt s jurisdiction ; 

(b) persons who are about to leave such limits before the date on 

which they are required to be examined m Court ; and 

(c) civil and military officers of Government who cannot, in the 

opinion of the Judge, attend the Court without detriment to the 
public service. 

Such commission may be issued to any Court, not being a High 
Court or the Court oT the Recorder of Rangoon, within the local 
limits of whose jurisdiction such person resides, or to any pleader or 
other person whom the Court issuing the commission may, subject 
to any rules of the High Court m this behalf, thinks fit to appoint * 

The Court on issuing any commission under this section shall direct 
Whether the commission shall be returned to itself or to any subordinate 


Court 

Commissi ont- 
examine wit 
ness not within 
British India 


387. When any Court to which application is made 
for the issue of a commission for the examination of a 
person residing at any place not within British India is 
satisfied that his evidence is necessary, the Court may 
issue such commission. 


Court to 
examine wit- 
ness pursuant 
to commission 


388. Every Court receiving a commission for the 
examination of any person shall examine him pursu- 
ant thereto. 5 


389. After the commission has been duly executed, - it shall bb re- 
Returnof com- turned, together with the evidence taken under it, to the 
mission with Court out of which it. issued, unless the order for issu- 
witness'es 18 °~ mg the commission has otherwise directed, m which 
case the commission shall be returned in terms of such 
order ; and the commission and the return thereto, and the evidence 
taken under it, shall (subject to the provisions of the next following 
section) form part of the record of the suit. ° 

When deposi- 390. Evidence taken und<§r a commission shall not 
ttonS d ** reac * as ev ^ence in the suit without the consent of 
dence m evi * the party against whom the same 4s offered, unless— 


* These woids m s 386 have been substituted by Act VII of 1888, s 34, 
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(a) the person who ga^e the evidence is beyond the jurisdiction of 
the Court, or dead, hr unable from sickness or infirmity to at- 
tend to be personally examined, or exempted from personal 
appearance m Court, or ' ' 


( b ) the Court in its discretion dispenses with the proof of any of 
the circumstances mentioned in the last preceding clause, and 
authorizes the evidence of any person being read as evidence 
m the 'suit, notwithstanding proof that the cause for taking 
su^h evidence by commission has ceased at the time of read- 
ing the same. 


Provisions as 391. The provisions hereinbefore contained as to 
to execution and the execution and return of commissions shall apply to 
ie ^n S 0f toT* commissions issued by — 

^^to^cornnus- (a) Courts situate beyond the limits of British India 
sions issued by and established by the authority of Her Majesty 

foieign Court or 0 f the Governor General m Council, or 


(b) Courts situate m any part of the British Empire other than 

British India, or * 

(c) Courts of any foreign country for the time being m alliance 

with Her Majesty. 


B — Commissions for local Investigations . 

392. In any suit or proceeding in which the Court deems a local 
Commission to investigation to be requisite or proper for the purpose 

make local m- of elucidating any matter m dispute, or of ascertain - 
vestigations mg the market- value of any property, ,or the amount 
of any mesne-profits , or damages or annual nett profits, and the 
same cannot be conveniently conducted by the Judge in person, the 
Court may issue a commission to such person as it thinks fit, directing 
him to make such investigation and to report thereon to the Court : 

Provided that, when the Bocal Government has made rules as to 
the persons to whom such commission shall \>e issued, the Court shall 

be bound by such ^ules. 

<% ■» 

393. The Commissioner, after spell locoi inspection as he deems 
Procedure pf necessary, and after reducing to v ritnfg the evidence 

Commissioner taken by him, shan return such evidence, together with 
his report in writing, signed with his name, to the Court 

The report of the Commissioner and the evidence £aken by him, 
Report and de- (^ut not the evidence without the report) shall be ex- 
positions to be «dence m thejsuit and shall form part of the record ; 
evidence m suit fr u t the Court, or, with the permission of the Court, 
Commissioner any of the parties to the suit, may examine the Corn- 
may be exararn* missions personally m open Court touching any of the 
ed m person matters referred to him or mentioned m his report, or 
as to the manner m which he has made the investigation. 
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0. — Commissions to examine Accounts . 

394. In any suit in which an examination or adjustment of ac* 

commission to coun ^ s necessary, the Court may issue a commission 
examine or ad- to such person as u thinks fit, directing him to make 
just accounts. such examination or adjustment. 

Court to give 395. Court shall furnish the^ Commissioner 

Commissioner with such part of the proceedings and such detailed 

necessary ms- instructions as appear necessary, 

tructions. ' x *• ^ 

and the instructions shall distinctly specify whether the Commis- 
sioner is merely to transmit the proceedings which he may hold on 
the enquiry, or also to report his own opinion on the point referred 
for his examination. 

The proceedings of the Commissioner shall "be re- 
Cornmis°sioner V, s ceiveS in evidence in the suit, unless the Court has 
proceedings or reason to be dissatisfied with them, in which case the 
fnquiry furtlier Court shall direct such further inquiry as is requisite* 

D. — Commission to make Partition . 

396. In any suit in which the partition of immoveable property 

not paying revenue to Government appears to the Court 
uSm^rtiUon be necessary, the Court, after ascertaining the se- 
of non-revenue- veral parties interested in such property and their 
paying immove- severa i rights therein, may issue a commission to such 
a e propei y. persons as it thinks fit to make a partition according 
,to such rights. 

The Commissioners shall ascertain and inspect the property, and 

Procedure of '’shall divide the same into as many shares as may be 
Commissioners, directed by the order under which the commission 
issues, and shall allot such shares to the parties, and may, if autho- 
rized thereto by the said order, award sums to be,, paid for the pur- 
pose of equalizing the value of the shares. 

The Commissioners shall then prepare and sign a^report, or (i^ they 
cannot agree) separate Reports, appointing the share of each party, 
and distinguishing each share (if* so directed by the said order) by 
metes and” bounds. Such report or reports shall be annexed Jo the 
commission and transmitted to the Court ; and the Court, after hear- 
ing any objections which the parties may make to the report or re- 
ports, shall either quash the same and issue a new commission, or 
(where the Commissioners agree in their report) pass a decree in ac- 
cordance therewith. a « 

E. — General Provisions. 

397. Before issuing any commission under this chapter, the Court 
Expenses of may order such sum (if any) as it thinks reasonable 
commission to for the expenses of the commission to be, within a 
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paid into time to be fixed by the Court, paid into Court by the • 
court party at whose instance or for whose benefit the com- 

mission is issued. 

powers of Com* 398. Any Commissioner appointed under this enap- 
missioners. ter may, unless otherwise directed by the order of ap- 
pointment,— 

(a) examine the parties themselves and any witness whom they or 

any of "them may produce, and any other person whom the 
Commissioner thinks proper to call upon to give evidence m the 
matter referred to him ; ’ 

( b ) call for and examine documents and other things relevant to the 
subject of enquiry ; 

(c) at any reasonable time enter upon or into any land or building 

mentioned m the order. 

399. The provisions of this Code relating to the summoning, attend- 
ance and exmmation of witnesses? and to the remunera- 
ammat?on Ce, a e nd tion of, and penalties to be imposed upon, witnesses, shall 
punishment of apply to persons required to give evidence or to produce 
witnesses before documents under this chaptei, whether the commission 

onmussioner. m execution of which they are so required has been 
issued by a Court situate within, or by a Court situate beyond, the 
limits of British India. 

For the purposes of this section the Commissioner shall be deemed 
to be a Court of Civil Judicature. 

400 Whenever a commission is issued under this 
chapter, the Court shall direct that the parties to the 
suit shall appear'before the Commissioner m person or 
by their agents o* pleaders ^ 

If the parties do not so appear the Commissioner 
may proced ex parte. 

PAST III. 

SUITS IN PARTICULAR OASES. 


Coart to direct 
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missioner. 

Procedure ex 
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v Suits may be 
'brought in forma 


CHAPTER XXVI 

Suits by Paupers. 

401 Subject to the following rules, any suit may bp 
brought by a pauper. 


' Explanation — A person is a “pauper 55 when* he i°% not possessed 
of sufficient means to enable him to pay the fee pe 3 cribed by law for 
the plaint in stich suit, or, where no such fee is prescribed, when he 
is not entitled to property worth one hundred rupees other than his 
necessary wearing-apparel and the subject-matter of the suit. 

* what suits ex- 402. Vo suit shall be brought by a pauper to recover 
pected. compensation for loss of caste, libel, slander, abusive 

language or assault. > 


a 14 
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403. Tile application for permission to sue by a pauper shall be in 
Application to writing, and shall contain the particulars required by 
be in writing. section 50 m regard to plaints m suits : a schedule of 
Contents of ap- any moveable or immoveable property belonging to the 
plication petitoner, with the estimated value theroof, shall be 

annexed thereto ; and it shall be signed and verified m the manner 
hereinbefore prescribed for the signing and verification of plaints. 

404 Notwithstanding anything contained m section 5>8, r the appli- 
Presentation of cation shall be presented to the Court by the applicant 
application in person, unless he is exempted from appearing in 
Court under section 640 or section 641, in which case the application 
may be presented by a duly authorized agent who can answer all 
material question relating to the application, and who may be examin- 
ed in the same manner as the party* represented by him might have 
been examined had such party attended in person. 

405. If the application be not framed or presented in the manner 

Rejection of prescribed by sections 403 and 404, the Court shall 

application. reject it. 

406. If the application he in proper form and duly presented, the 

Examination Judge may, if he thinks fit, examine the petitioner, Or 

of applicant. his agent, when the applicant is allowed to appear by 
agent, regarding the merits of the claim and the property of the 
applicant, 

if presented When the application is presented by an agent, the 
by agent, Court Court may, if it thinks fit, order that the applicant be 
cant °t r o de b r e a ?S: examine( i by a commission m the manner in which 
mined by com- the examination of an r absent witness be taken 

mission under the provisions of this Code. 

Rejection of 407. If it appear to thp Court — 
application. ‘ (a) that the applicant is not a pauper, or 

(b) that he has, within the two months next before the presentation 
of the application, disposed of any property fraudulently or with 
a view to obtain t|ie benefit of thb chapter, or 

(c) that his allegations do r not show a right to sue in such Court, or 

(d) that he has entered into any agreement witji reference to the 
subject-matter of the proposed suit under which any dther 
person has obtained an interest m such subject-matter, 

the Court fhall reject the application. 

408. If the Court sees no reason to refuse the application on any 

Notice of day of the grounds stated in section 407, it shall fix a day 
for receiving (gf which at least ten days’ previous notice shall be 
piicant's ° ap * ^ ven to the opposite party and the Government Plea- 
pauperism der) for receiving such evidence as the applicant may 
adduce m proof of his pauperism, and for hearing any 
evidence which may be adduced m disproof thereof. 

’ 40& On the day so fixed, or as soon thereafter as may be conveni- 

Procedure at ent, the Court shall examine the witnesses (if any) pro- 
hearmg duced by either party, and may cross-examine the ap- 
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plicanfc or his agent, and *shall make a memorandum of the substance 
of their evidence. 

The Court shall also hear any argument which the parties may 
desire to offer on the question whether, on the face of the application 
and of the evidence (if any ) 9 taken by the Court as herein provided, 
the applicant is or is not subject to any of the prohibitions specified 
in section 4Q7. 

The Court shall then either allow or refuse to allow the applicant 
to sue a^a pauper. 

410. If the application be granted, It shall be numbered and regis- 
Procedure if ap- ter^d, and shall be deemed the plaint m the suit, and 
phcafron admit- the suit shall proceed m all other respects as a suit 

* instituted under Chapter Y, except that the plaintiff 
shall not be liable to any court-fee (other than fees payable for service 
of process) m respect of any petition, appointment of a pleader or other 
proceeding connected with the suit. * 

411. If the plaintiff succeed in the suit, the Court shall calculate 

Costs when the amount of court-fees which would have heen paid 

pauper succeeds, by the plaintiff if he had not tfeen permitted to sue as 
a pauper ; and such amount shall be a first charge on the subject-mat- 
ter of the suit, and shall also be recoverable by the Government from 

Recovery of any party ordered by the decree to pay the same, in 
Court-fees. the same manner as costs of suit are recoverable under 
this Code. 

412. If the plaintiff fails in the suit, or if he is dispaupered, or if 
Procedure the suit is dismissed under section 97 or 98, the Court 

when pauper shall order the plaintiff, or any person made, under 
section 32, co-plaintiff to the suit, to 'pay the Court- 
fees which would have been paid by the plaintiff if , foe had not been 
permitted to sue as a pauper ; 

and, if it find that the suit was frivolous or vexatious, it may also 
punish the plaintiff with fine not exceeding one hundred rupees, or 
with imprisonment for a term'Vhich may extend to a month, or with 

both. 

41$. An order of refusal made under section 409 to allow the appli- 
Refusal to can ^ f 0 sue as a pauper shalfobe a bar to any subsequent 
allow applicant application of the like nature by him £n respect of the 
to Sr s u P bs P e ^ same fight to sue 1 ; but the applicant shall &e at liberty 
quent appli- to institute a suit in the ordinary manner in respect of 
cation of Eke such right, provided that he first pays the costs (if any) 
natuto. incurred by Government m opposing application 

for leave to sue as a pauper. 

Dispaupering 414. TheGourt may, on motion by the defendant, or 
by the Government Pleader, of which one week’s notice 
in writing has been given to the plaintiff, order the plaintiff to be 
dispaupered — 

(a) if he is guilty of vexatious or improper conduct in the course of 
the suit ; 



108 


THE CODE OF fIVIL PROCEDURE. 


r 

(b) if it appears that his means are such tfyat he ought not to con- 
tinue to sue as a pauper ; or 

(e) if he has entered into any agreement with reference to the subject- 
matter of the suit, under which any other person has obtained 
an interest in such subject-matter. n 
tg 415. The costs of an application for permission to sue 

as a pauper and of an inquiry into pauperism are costs 
m the suit. 


CHAPTER XXVII. 

Suits by or against Government or Public Officers. 

Suits by or 416. Suits by or against the Government shall be 
against Secre- instituted by or against (as the case may be) the Secre- 
Council State m tai 7 °£ State for India m Council. 


417. Persons being ex officio or otherwise authorized to act for Govem- 
Persons ment in respect of any judicial proceeding shall n be 
authorized to deemed c to be the recognized agents by whom appear- 
men? r Govern ' ances, acts and applications under this Code may be 
made or done on behalf of Government. 


418. In suits by the Secretary of State for India m Council, instead 
Plaints m of inserting m the plaint the name and description and 
suits by Secre- place of abode of the plaintiff, it shall be sufficient to 
Councii S " ate m ^ nsert the words “ The Secretary of State for India in 
Council.” 

* 419. *The Government Pleader m any Court, or such other person as 
Agent for Hie Local Government may for any Court appoint in this 

Government to behalf, shall be the agent of the Government for the 
receive process. £> ur p 0se ^ receiving processes against the said Secretary 
of State in Council issuing out of such Court. 

• 420 The Court, m fixing the day for the said Secretary of State in 

Council to answer to thegplaint, shall allow a reasonable 
and answer 1 by time f° r the* necessary communication with the Govern- 
Secretary of ment through the proper channels, and for the issue of 
state m Council, instructions to the Government Pleader to appeal and 
answer on behalf of the &aid Secretary of State in Council or the 
Government^ ana may extend the time at its discretion. ' 

Attendance 421 • The Court may also, in any case in which the 
of person able to Government Pleader is not accompanied by any person 
Evelating to 2 n tlie P art of ^e said Secretary of State in Council, 
smt against go- who rfiay be able to answer any material questions 
vemment. relating to the suit, direct the attendance of such a 
person. r 

422. Where the defendant is a public officer, the Court may send 
Service pn pub- a copy of the summons to thee head of the office in 
lie officers. which the defendant is employed, for the purpose of 


* See Act VII of 1SSS, s. 85. 



rpHB CODE OP CIVIfc PROCEDURE. 


109 


Extension of 
time to enable 
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Notice previous 
to suing Secre- 
tary of State 
in Council or 
public officer. 


being served on him, if it appear to the Court that the summons may * 
be most conveniently so "served. 

423. If the public officer on receiving the summons considers it 
proper to make** a reference to the Government Before 
answering tp the plaint, he may apply to the Court to 
grant such extension of the time fixed m the summons 
as may be necessary to enable him to make such refer- 
ence and to receive orders thereon through the proper 
channel ; 

and Sie Court upon such application may extend the time for so 
long as appears to be requisite. 

424. No suit shall be instituted against the said Secretary of State 

r * in Council, or against a public officer in respect of an 

act purporting to be done by him m his official capacity, 
until the expiration of two months next after notice 
in writing has been, m the case of the Secretary of 
State in Council, delivered to, or left at the office of, 
a Secretary to the Local Government or the Collector of the district, 
and, in the case of a public officer, delivered to him or left at his 
office stating the cause of action and the name and place of abode of 
the intending plaintiff *and the relief which he claims ; and the plaint 
must contain a statement that such notice has been so delivered or 
left. 

Arrests in such 425. No warrant of arrest shall be issued in such suit 
su.ts. without the consent in writing of the District Judge. 

426. If the Government undertakes the defence of a suit against 
a public officer,'' the Government Pleader, upon being 
while GoVei°^ furnished with authority to appear and answer to the 
ment unuer- plaint, shall apply to the Court, and upon such appli- 
takes defence ca ti 0 n the Court shall cause a note oY his authority to 
he entered in the register. 

427 If such application is not made by the Government Pleader 
Procedure where °a « before the day fixed in fte notice for the defend- 
ant to appear and answer to the plaint, one case shall 
proceed as m a suit between private parties, except that 
the defendant shall not be liable to arrest, nor his pro- 
perty to aUaehxn^nt, otherwise tha$ in execution of a 
decree 11 . 

428. In 5- suit against a public officer in respect of such act as 
aforesaid, Jie Court shall exempt the deendant from 
appearing m person when he satisfies the _ Court that 
lie cannot absent himself from his duty without detri- 
ment to the public service. 

429 When the decree is against the said Secretary of State in 
Procedure where Council or against a public officer m respect of such 
decree agamst act as aforesaid, a time shall be specified m the decree 

* See Act VII of 1888, s. 36. 
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■Government or within which it shall fee satisfied ; and, if the decree 
public officer is not satisfied within the tune so specified, the Court 
shall report the case for the orders of the Local Government. 

Execution shall not issue on any such decree unless it remains un- 
satisfied for the period of three months computed from the date of 
the report. 

CHAPTER XXVIII. 

Suits by Aliens and by or against Foreign and- 
Native Rulers, 

430. Alien enemies residing in British India with the permission 

When aliens of the Governor General m Coucil, and alien friends, 
may sue. may sue m the Courts of British India as if they were 

subjects to Her Majesty. 

No alien enemy residing m British India without such permission, 
or residing in a foreign country, shall sue in any of such Courts. 

Explanation . — Every person residing in a foreign country, the 
Government of which is at war with the United Kingdom of Great 
Britain and Ireland, and carrying on business m that country with- 
out a license in that behalf under the hand of one of Her Majesty’s 
Secretaries of State or of a Secretary to the Government of India, 
shall, for the purpose of the second paragraph of this section,, be 
deemed to be an alien enemy residing in a foreign country. 

When foreign 431. A foreign State may sue in the Courts of 
state may sue British India : 

Provided that — 

(a) it has beeh recognized by her Majesty or the Governor General 
in Council* and 

(b) the object of the suit is to enforce the private rights of the head 
or of the subjects of the foreign State. 

The Court shall take judicial notice of the fact that a foreign State 
has not been recognized by Her Majesty ^or by the Governor General 
in Council. 

432. Persons specially appointed by order of Government at che 

Persons sped- request of any Sovereign Pnnce or ruling Chief* whe- 
aliy appointed thCr in subordinate alliance with the British' Govern- 
to mosecuS e or " ment or otherwise, 'and whether residing within or with- 
defend forPrin- out British India, *or at the request of any person 
ces or chiefs. competent in the opinion of the Government to act on 
behalf of such Psynce or Chief, to prosecute or defend any suit on his 
behalf shall be deemed to be the recognized agents by whom appear- 
ances, acts and applications under this Code may be made or done on 
behalf of such Prince or Chief. 

An appointment under this section may be made for the purpose 
of a specified suit or of several specified suits, or for the purpose of 


SceActYIIof 1S88 s-37. 
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all such suits as it maJy from time to’ time be necessary to prosecute 
or defend on behalf of the Prince or Chief. 

A person appointed under this section may authorize or appoint 
persons to make and do appearances, applications and acts^ u2 any 
such suit or suits as if he w$re himself a party to the suit or suits. 

433.* ( 1 ) Any such Prince or Chief, and any ambassador or envoy 

Suits agamSt 1 * a foreign State, may, with the consent of the 
Princes, Chiefs, Governor General in Council, certified by the signa- 
ambassadors ture of one of the Secretaries to the Government of 
and envcij . India (hut not without such consent), be sued in any 
competent Court. ' 

(g) Such consent may be given with respect to a specified suit or to 
several specified suits, or with respect to all suits of any specified class 
or classes, and may specify, m the case of any suit or class of suits, 
the Court in which the Prince, Chief, ambassador or envoy may be 
sued ; but it shall not be given unless the Prince, Chief, ambassador 
or envoy — 

(a) has instituted a suit in the Court against the person desiring 
to sue him, or ' 

(5) by himself or another trades within the local limits of the ju- 
risdiction of the Court, or 

(c) is in possession of immoveable property situate within those 
limits and is to be sued with reference to such possession or 
for money charged on that property. 

(8) No such Prince, Chief, ambassador or envoy shall be arrested 
under this Code, and, except with the consent of the Governor General 
in Council certified as aforesaid, no decree shall be executed against 
the property of any such Prince, Chief, ambassador or envoy. 

(4) The Governor General m Council may, by notification m the 
Gazette of India, authorize a Local Government and any Secretary to 
that Government to exercise, with respect to any Prince. Chief, ambas- 
sador or envoy named m the notification, the functions assigned by the 
foregoing snb-secfions to the Governor General m Council and a Secre- 
tary to the Government of India, respectively. 

(£) A person may, as a tenant of immoveable property, sue, without 
such consent as is mentioned m this section, a Prince, Chief, ambassa- 
dor or envoy from whom he holds or claims to hold the property. 

Style Of Prm- 434 * A Sovereign Prince or ruling Chief may sue, 
ces and chiefs as and shall be sued, m the name of his stace ; 
parties to suits. 

Provided that m giving the consent referred to m t^te last foregoing 
section the Governor General m Council or Local Government, as the 
case may be,* may direct that any such Prince or Chief shall be sued m 
the name of an agent or m any other name. 

' * See Act VI of 1888, s 28 

The last two pai as of s 432 have been added by Act VII of 1S88, s. 37 <2) 

t S. 434 has been newly inserted, and the former s. 434 has become s 229 B (supra,) — see 
Act VII of 1888, ss 39 and 40 
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CHAPTER XXIX. * 

t 

Suits by and against Corporations and Companies. 

43$. In suits by a Corporation, or by a Company authorized to sue 

Subscription an ^ be sued name of an officer or of a trustee, 

and verification the plaint may be subscribed and verified on behen if 
of plaint the Corporation or Company by any director, secretary 

or other principal officer of the Corporation or Company, who is able to 
depose to the facts of the case. 

436. When the suit is against a Corporation, or against a 6ompany 
Service on Cor* authorized to sue and be sued m the name of an officer 
poration or Com- or of a trustee, the summons may be served — 
pany, 

(a) by leaving it at the registered office (if any) of the Corporation 

or Company, or 

( b ) by sending it by ’ post m a letter addressed to such officer or 

trustee at the office (or, if there be more offices than one, at the 
principal office m British India) of the Corporation or Company, 
or - 

(c) by giving it to any director, secretary or other principal officer 

of the Corporation or Company ; 

and the Court may lequire the personal appearance of any director, 
secretary or other principal officer of the Corporation or Company who 
may be able to answer material questions relating to the suit. 


CHAPTER XXX. 

Suits by and against Trustees, Executors and Administrators. 

437. In all suits concerning property vested in a trustee, executor or 

Represent- administrator, when the contention is between the 
Don of bene- persons beneficially interested in suqh property and a 
concerning S pro- tilM person,* the trustee, executor or administrator 
perty vested in shall represent the persons so interested, and it shall not 
trustees, &c ordinarily be necessary to make them parties to the 
suit. But the Court may, if it thinks fit, order them or any of them 
to be made such parties. <- 

Jomder of ex- 438. When there are several executors or admimstra- 
ecators and ad- tors, they shall all be made parties to a suit against one 
mmistrators or^more of them : 

Provided that executors who have not proved their testator’s will, 
and executors and administrators beyond the local limits of the juris- 
diction of the Court, need not be made parties. 

Husband of 493. Unless the Court directs otherwise, the husband 
man ied execu- of a married administratrix or executrix shall not be 
tnx not to jom. a party to a suit by or against her. 
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CHAPTER XXX L 

Suits by and against*Minors and Persons of unsound Mind. 

Mmor must 440. Every suit^by a minor shall be instituted m his 
sue by next name by an adult person, who in such suit shall be 
friend. called the nest friend of the mmor, and may be ordered' 

Costs. to pay any costs m the suit as if he were the plaintiff. 

*If a minbrhas a guardian appointed or declared by an authority 
competent m this behalf, a suit shall not be instituted on behalf of 
the mm$r by any person other than such guardian except with the 
leave of the Court, granted after notice to such guardian and after 
hearing any objections which he may desire to make with respect to 
the institution of the suit, and the Court shall not grant such leave 
unless it is of opinion that it is for the welfare of the mmor that the 
person proposing to institute the suit m the name of the mmor should 
be permitted to do so. ^ 

441. Every application to the Court on behalf of a 
to ^made^by minor (other than an application under section 449) 
next fnend or shall be made by his next frienqi, or his guardian for 
guardian ad the suit. 
litem . 


442. If a plaint be filed by or on behalf of a minor without a next 
Flamt filed fnend, the defendant may apply to have the plaint 
without next taken off the file, with costs to be paid by the pleader 
taken offfile h& or °^ ier Person by whom it was presented Notice of 
such application shall be given to such person by the 
Costs defendant , and the Court, after hearing his objections, 

if any, may make such order in the matter as it thmks^fit. 


Guardian ad 443. Where the defendant to a suit is a minor, the 
litem to be ap- Court, on being satisfied of the fact of his minority, 
pointed by shall appoint a proper person to be guardian for the 
Cou suit for such minor, to put in the defence for such 

mmor, and generally to act on behalf m the conduct of the case. 

A guardian for the suit is not a guardian of person or property 
within the meaning of the Indian Majority Act, 1875, section 3. 

* Where an authority competent in thr% behalf has appointed or 
declared a guardian or guardians of 'the person or property, or both, of 
the tumor, the Court shall appoint him or one of them* as the case 
may be, to be the guardian for the suit under this section unless it 
considers, for reasons to be recorded by it, that some other person 
ought to be so appointed. , ^ 

444. Every order made in a suit or on any application before the 
Order obtained * Court, in oi>by which a minor is m any way concerned 
without next or affected, without such minor being represented by a 
fuend or guar- nex ^ f n end or guardian for the suit, as the case may 
charged * be, may be discharged, and, if the pleader of the party 


* Added by Act VIII of 1890, s 58 
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at whose instance such order %as obtained knew, or 
c°sts. might reasonably have known/ the fact of such mino- 

rity, with costs to be paid by such pleader, 

44$. Any person being of sound jpnnd and full age may act as 
Who may be next friend of a minor, provided his interest is not 
next fi lend adverse to that of such minor and he is not a defend- 
ant m the suit 

446, If the interest of the next friend of a minor ss' adverse to 
Removal of that of such minor, or if he is so connected with a 

next fnend defendant whose* interest is adverse to that* .of the 
minor, as to make it unlikely that the minor’s interest will he properly 
protected by him, or if he does not do his duty, or, pending the suit, 
ceases to reside within British India, or for any other sufficient cause, 
application may be made on behalf of the minor or by a defendant 
for his removal , and the Court (if satisfied of the sufficiency of the 
cause assigned) may o*der the next friend to be removed accordingly. 

*If the next friend is not a guardian appointed or declared by an 
authority competent m this behalf, and an application is made by a 
guardian so appointed or declared who desires to be himself appoint- 
ed in the place of the ifext friend, the Court shall remove the next 
friend unless it considers, for reasons to be recorded by it, that the 
guardian ought not to be appointed the next friend of the minor. 

447. Unless otherwise ordered by the Court, a next friend shall not 
Retirement of retire at his own request without first procuring a fit 

next friend person to be put m his place, and giving security for 
the costs already incurred. 

Application The application for the appointment of a new next 
for appoint- friend shall be supported by affidavit showing the fit- 
m e A t 0 f , new ness of the person proposed, and also that he has no 
interest adverse to the minor. 

448. On the death or removal of the next friend of 
mgs on death or a minor, further proceedings shall be stayed until the 
removal of next appointment of a next friend in his place, 
fnend . * K 

449. If the pleader of such minor omits, within reasonable time, to 
Application for take steps to get a new next friend appointed, any c per- 
appointment of son interested in the minor or the matter at issue may 
new next fremd. gppjy to the Court for the appointment of one, and the 
Court may rppomt such person as it thinks fit. 

Course to be f i 45 0, A minor plaintiff, or a minor not a party to a 

imvedby minor suit on whose behalf an application is pending, on 
plaintiff or ap- doming of age must elect whether he will proceed with 
mgofage 11 com * su *t or application. 

Where be elects 451. If he elects to proceed with it, he shall apply 
to proceed for an order discharging the next |riend, and for leave 
to proceed in his own name. 


Added by Act VIII of 1S90 } s 53 
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The title of the suit dr application shall in such case be corrected 
so as to read thenceforth? thus : — 

“ A. B late a minor, by C Z>., his next friend, but now of full age ” 

452. If he elects to abandon the suit or application, he shall,’ if a 
Where he elects sole plaintiff op sole applicant, apply for an order to 
to abandon. dismiss the 4 suit or application on repayment of 
the costs incurred by the defendant or respondent, or 
Costs. » , which may have been paid by his next friend. 

453. Any application under section 451 or section 
prmdng n ^pii^ 452 may be made ex *pwte ; and it must be proved by 
tions under sec- affidavit that the late minor has attained his full 
tions 451, 452. a g e 

454. A minor co-plamtiff on coming of age and 
puTntiffcoming desiring to repudiate the suit must apply to have his 
of agre desires to name struck out as co-plaintiff , and the Court, if it 
repudiate suit. £ nc [ s that he is not a necessary party, shall dismiss 
him from the suit on such terms as to costs or otherwise as it thinks fit. 


Notice of the application shall be served on the next friend, as well 
as on the defendant ; and it must be proved by affidavit 
Cosfcs * that the late minor has attained his full age The 

costs of all parties of such application, and of all or any proceedings 
theretofore had in the suit, shall be paid by such persons as the Court 
directs. 

If the late minor be a necessary party to the suit, the Court may 
direct him to be made a defendant. 

455. If any minor on attaining majority can prove to the satisfac- 
Wheu suit un- tion of the Court that a suit instituted m his name 
reasonable or by a next friend was unreasonable or lip proper, he may, 
improper. jf a so le plaintiff, apply to have the suit dismissed 

Notice of the application shall be served on all the ^parties concern- 
ed ; and the Court, upon being satisfied of such un- 
c°sts. reasonableness or impropriety, may grant the applica- 

tion* and order the next friend to pay the costs of ail parties in respect 
of the application and of anything done m th’e suia 


456 An order for the appointment of a guardian fcr the _ %u:f may 
Petition for ap-* he obtained upon application m the name and on behalf 
poxntment of of the minor or ,bv the plaintiff _Suc.Ii application 
guardian * ad mus t be supported by an affidavit verifying the fact 
1 em * that the proposed guardian has no interest m the mat- 

ters in question m the suit adverse to that of the minor, and that he 
is a fit person to be so appointed. 

Where there is no other person fit and willing to ac> as guardian, for 
the suit, the Court may appoint any of its officers to be such guardian ; 

Provided t&at he has nd interest adverse to that of the minor 


457. A co-defendant of sound mind and of full age may be appoint- 
Who may be ed g^rdian for the suit, if he has no interest adverse 
guardian ad to that of the minor ; but neither a plaintiff, nor a 
lmn ‘ married woman, can be so appointed 
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458. If the guardian for the suit of a mi£or defendant does not 
Guardian neg- do his duty, or if other sufficient ground be made 
lectmg his duty to appear, the Court may remove him, and may order 
may £e moved, to pay such cos£s as may have been occasioned 

Costs to any party by his breach of duty. 

Appointment 459. If the guardian fot the suit dies pending such 
in place of guar- suit, or is removed by the Court, the Court shall ap- 
iIe US:pen ' P°i nt a new guardian m his place. 


Guardian ad- 
litem of minor 
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judgm ent- 
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460. When the enforcement of a decree unapplied 
for against the heir or representative, being a minor 
of a deceased party, a guardian for the suit of such 
minor shall be appointed by the Court, and the decree- 
holder shall serve on such guardian notice of such appli- 
tion. 

*462^ (1) A next friend or guardian for the suit 
shall not, without the leave of the Court, receive any 
money or other moveable property on behalf of a minor, 
either — 


(a) by way of compromise before decree or order, or 

(b) under a decree or order in favour of the minor. 

(2) Where the next friend or guardian for the suit has not been 
appointed or declared by competent authority to be guardian of the 
property of the minor, or, having been so appointed or declared, is 
under any disability known to the Court to receive the money or other 
moveable property, the Court shall, if <*t grants him leave to receive 
the property, require such security and give such directions as will, 
in its opinion, sufficiently protect the property from waste and ensure 
its proper application. 

462. No next friend or guardian for the suit shall, 
without the leave of the Court, enter into any agree- 
ment or compromise on behalf of a minor, with refer- 
ence to the suit in which ne acts as n§xt friend or guar- 
dian. 

Any such agreement or compromise^ entered .into 
without the 4eave of the Court shall be voidable agamst 
aH parties other than the minor. 

463. The provisions contained in sections 440 to 462 
(both inclusive) shall, mutatis mutandis , apply in the 
case of persons of unsound mind, adjudged to be so 
irnder Act No. XXXV of 1858, or under any other law 
for the time being m force. 

*464. Nothing in this Chapter applies to a' Sovereign Prince or ruling 
Pnnces and Chief suing or being sued, m the name of his State or 
Chiefsand wards being sued, by direction of the r Governor General in 
Council or a Local Government, in the name of an 
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* See Act VIII of 1890, s 53 
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agent or in any othef name, or shall be construed to aftect, or in any 
way derogate from, the provisions of any local law for the time being 1 
in force relating to suits by or against minors or by or against luna- 
' tics or other persons of unsounc| mind. 


CHAPTER XXXII. 

* Suits by and against Military Men. 

Boldifrs 8 ^ who 465. When any officer or soldier actually serving 
cannot ’obtain the Government in a military capacity is a party to a 
leave may au- su ft, and cannot obtain leave of absence for the purpose 
pei soil to sue O? of prosecuting or defending the suit m person, he may 
defend for authorize any person to sue or defend m his stead, 
them. J r 

The authority shall he in writing and shall he signed by the officer 
or soldier in the presence of (a) his commanding officer, or the next 
subordinate officer, if the party be himself the commanding officer, or 
(6) whei e the officer or soldier is serving in military staff employment, 
the head or other superior officer of the office in which he is employed. 
Such commanding or other officer shall countersign the authority, 
which shall he filed in Court. 

When so filed the countersignature shall be sufficient proof that 
the authority was duly executed, and that the officer or soldier by 
whom it was granted could not obtain leave of absence for the pur- 
pose of prosecuting or defending the suit in person. 

Explanation — In this chapter the expression “ commanding officer ” 
means the officer in actual command for the time being of any regi- 
ment, corps, detachment or depot to which the officer Or soldier belongs. 

Pei son so 466 Any person authorized bv an office! or a soldier 
authorized may to prosecute or defend a suit m his stead may prosecute 
act personally or or j e f enc j it in person m the same manner as the officer 
appoint p eader or g 0 }^ ier cou pj do if present ; or he may appoint a plea- 
der to prosecute or defend the suit on behalf Of such officer or soldier. 

service on ^467. Processes served upon any person authorized by 
person so’ an officer or a soldier, as in section 485, or upon any 
authorized, or pleader appointed as aforesaid bv sucl^ person to act for, 
to^gwfwri or on behalf of, mch officer or soldier, shall be as eftee- 
viee tual as if they had been served on the party in person 

or on his pleader. 

S e r V i ce on 468. When an officer or a soldier is ^ defendant, the 
officers and Court shall send a copy of the summons to his comman- 
soldiers. * ding officer for the purpose of being served on him. 

The officer to whom such copy is sent, after causing it to be served 
on the person to who^i it is addressed, if practicable, shall return it to 
the Court with the written acknowledgment of such person endorsed 
thereon. 
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If from any cause the copy* cannot be so sefved, it shall foe returned 
to the Court by which it was sent, with information of the cause which 
has prevented the service. 

* 469. If, m the execution of a decree, a warrant of 

■warTa^t o°f arres ^ or other process is to be executed within the li- 
arrest m can- mits of a cantonment, garrison, military station or mill- 
tonments, &c tary the officer charged with the execution of 

such warrant or other process shall deliver the same to th6 command- 
ing officer 

The commanding officer sha&l back the warrant or other process 
with his signature, and, m the case of a warrant of arrest, if the person 
named therein is within the limits of his command, shall cause him to 
be arrested and delivered to the officer so charged. 


* CHAPTER XXXIII. 

Interpleader, 

470. When two or more persons claim adversely to one another the 
same payment or property from another person, whose 
p I e a Ve SnSfc o^ly interest therein is that of a mere stakeholder and 
may be msti- who is ready to render it to the right owner, such stake- 
tuted. holder may institute a suit of interpleader against all 

the claimants for the purpose of obtaining a decision as to whom the 
payment or property should be made or delivered, and of obtaining 
indemnity for himself : 

Provided that if any suit is pending in which the rights of all 
parties can properly be decided, the stakeholder shall not institute a 
suit of interpleader. 

Piamt m such * 471. In every suit of interpleader the plaint must, 
stat m addition to the other statements necessary for plaints, 

state — 

(а) that the plaintiff has no interest m the thing claimed otherwise 
than as a mere stakeholder ; 

(б) the claims made by the defendants severally ; and 

(c) that there is no collusion between the plaintiff and any of* the 
defendants. « 

472. When th£ thing claimed is capable of being paid iatd Court or 
Payment of placed m the custody of the Court, the plaintiff must so 
thing claimed pay or place it before he can be entitled to any order 
into Court. m the suit. 

Procedure at * 473. At the first hearing the Court may — 
fiist hearing. 

(а) declare that the plaintiff is discharged from all liability to the 

defendants in respect of the thing claimed, award him his cofets, 

. and dismiss him from the suit ; ? 

or, if it thinks that justice or convenience so require, 

(б) retain all parties until the final disposal of the suit . 
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and, if it finds that the admissions of the parties or other evidence 
enable it, -> 

(c) adjudicate the title to the thing claimed . or else it may 

(d) direct the defendants to interplead one another by filing state- 

ments and entering into evidence for the purpose of bringing 
their respective claims before the Court, and shall adjudicate 
on such claim o, 

474. Nothing in this chapter shall be taken to enable agents to sue 

When agents their principals, or tenants to sue their landlords, 
and tenants for the purpose of compelling them to interplead with 
W institute an ^ persons other than persons making claim through 
suits? 64 er " such principals or landlords. 

Illustrations . 


(«) A deposits a box of jewels with B as his agent. C alleges that the 
jewels were wrongfully obtained from him by A, and claims them from B. 
B cannot institute an interpleader-suit against A and*€ 

(b) A deposits a box of jewels with B as his agent He then writes to C 
for the purpose of making the jewels a security for a debt due from himself 
to C. A afterwards alleges that C’s debt is satisfied, and C alleges the con- 
trary. Both claim the jewels from B. B may institute an interpleader-suit 
against A and C. 

474. When the suit is properly instituted the Court may provide 
Charge of for the plaintiff’s costs by giving him a charge on the 
plaintiff's costs, thing claimed or m some other effectual way. 

476. If any of the defendants m an interpleader-suit is actually 
Procedure sinn g stakeholder m respect of the subject of such 
where defend- suit, the Court ip which the suit against the stakeholder 
ant is suing ls pending shall, on being duly informed by the Court 
which passed the decree m tiic interpleader-suit m 
favour of the stakeholder that such decree has oeen, passed, stay the 
€ostg proceedings as against him, and his costs m the suit 

so stayed may he provided foi in such smfc : but if, 
and so far as, they are not provided for in that suit, they may be ad- 
ded to his costs incurred in tins interpleader-sum 


PART IV 

PROVISIONAL .REMEDIES? 

CHAPTER XXXIV. 

Of Arrest and Attachment before Judgment. 

f§ 

A . — Arrest before Judgment. 

When plain- 477. If at any stage of any suit, other than a suit for 
tiff may apply the possession of immoveable property, the plaintiff 
takeu CCUnty be satisfies the Court by affidavit or otherwise, 



THE CODE OF CIVIL PROCEDURE 


m 


that the defendant, witfi mient to avoid o£ delay the plaintiff, or 
to avoid any process of the Court, or to obstruct or delay the execu- 
tion of any decree that may be passed against him,— 

(a} has absconded or left the jurisdiction of the Court, or 

(b) is about to abscond or to leave the jurisdiction of the Court, or 

(c) has disposed of or removed from th& jurisdiction of the Court 

his property or any part thereof, or 
that the defendant is about to leave British India under circum- 
stances affording reasonable probability that the plaintiff will or may 
thereby be obstructed or delayecUn the execution of any decree that 
may be passed against the defendant m the suit, r 
the plaintiff may apply to the Court that security be taken for the 
appearance of the defendant to answer any decree that may be passed 
against him m the suit. 


Order to bring 
up defendant to 
show cause why 
he should not 
give security 


478. # tf the Court, after examining the applicant, and 
making such further investigation as it thinks fit, is 
satisfied — 


that the defendant, with any such intent as aforesaid, — 

(a) has absconded or left the jurisdiction of the Court, or 
{b} is about to abscond or to leave the jurisdiction of the Court, or 
(e) has disposed of or removed from the jurisdiction of the Court 
his property or any part thereof, or 
that the defendant is about to leave British India under the cir~ 
cumstatices last aforesaid, 

the Court may issue a warrant to ^arrest the defendant and bring 
him before the Court to show cause why he should not give security 
for his appearance. 

' 479. If the defendant fail to show such cause, the Court shall 
If defendant fail order him either to deposit m Court money or other 
to show cause, property sufficient to answer the claim against him, or 
fam1»make de^ to g ive security for his appearance at any time when 
posit or give called upon awhile the suit is pending, and until execu- 
seeurity tion or satisfaction of any decree that may be passed 

against him in the suit. * « 

The surety shall bind himself, m , default of such appearance, to pay 
any sum of moriby which the defendant may be ordered to pay m 
the suit. n 


Procedure m 
ease of applica- 
tion by surety to 
be disebaiged 


480. The surety for the appearance of the defendant 
may at any time apply to the Court in which he be- 
came such surety to be discharged from his obliga- 
tion. 


On such application being made the Cohrt shall summon the de- 
fendant to appear, or, if it thinks fit, may issue a warrant for his ar- 
rest m the first instance. r 


On the appearance of the defendant pursuant to the summons or 
warrant, or on his voluntary surrender, the Court shall direct the 
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surety to be discharge?^ from his obligation, and shall call upon the 
defendant to find fresh security. 


Procedure where 
defendant fails 
to give security 
or find fresh 
security. 


481. If the defendant fail to comply with any ^>rder 
under section 47l) or section 480, the Court may com- 
mit him to* jail until the decision of the suit, or, if 
judgment be given against the defendant, until the 
execution of the decree : 


Provided that no person shall be imprisoned under this section in 
any case for a longer period than si£ months, nor for a longer period 
than six weeks when the amount or value of the subject-matter of the 
suit does not exceed fifty rupees : 

Provided that no person shall be detained in prison under this sec- 
tion after he has complied with such order. 

Subsistence of 482. The provisions of section 339 as to allowances 
defendants ar- payable for the subsistence of^judgment-debtor shall 
rested. apply to all defendants arrested under this chapter. 


B. — Attachment before Judgment , 

Application 483. If at any stage of any* suit the plaintiff satis- 
b efore judg- fies the Court by affidavit or otherwise that the defend- 
curity* 1 from de' ant, with intent to obstruct or delay the execution of 
fendant to satis- any decree that may be passed against him,— 
f y decree, a n d 1S about to dispose of the whole or any part of 

attachment of his property, or to remove the same from the 

property. jurisdiction of the Court; m wmch the suit is 

pending, pr 

(6) has quitted the jurisdiction of the Court, leaving therein pro- 
perty belonging to him, ’ 

the plaintiff may apply to the Court to call uponthe defendant to 
furnish security to satisfy any decree that may be passed against him 
in such suit and, on his failing to give such security, to direct that any 
portion of his property withm the jurisdiction of the Court shall be 
attached until the* further orehr of the Court.,, 

The application shall, unless the Court otherwise directs, specify the 
Contents of property required to be attached and the estimated 
application * value thereof. 

484. If -the Court, after examining the applicant and making any 
, further investigation which it thinks fit, ir» satisfied that 

can °on r defend defendant is about to dispose of or remove his 

ant to furnish property, with intent to obstruct or delay the execu- 
securityorshow t j on 0 f an y decree that may he passed against him m 
cause. the suit, or that lie has with such intent quitted the 

jurisdiction ctf the Court, Reaving therein property belonging to him, 
the Court may require him, withm a time to be fixed by the Court, 
either to furnish security in such sum as may be specified m the order, 
to produce and place lit the disposal of the Court, when required, the 
said property or the value of the same,* or such portion thereof as 

* In s, 48-t 1 same 11 has been substituted for u sum ” — See Act XII of 1891, Scb IT 
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may be sufficient to satisfy the decree, or to appear and show cause 
why he should not furnish security. 

'She Court may also in the order direct the conditional attachment 
of the whole or any portion of the property specified in the application. 

485. If the defendant fail to show cause why he should not furnish 

, security, or fail to furnish the security required, within 
if cause m not ^he time fixed by the Court, the Court <ncfhy order that 
shown o-i secu- the property specified m the application, or such 
ray not furmsh- p 0r t 10n thereof as appears sufficient to satisfy any 
decree which may be passed m thp suit, shall be at- 
tached 

If the defendant show such cause or furnish the required security, 
Withdrawal and the property specified m the application or any 
of attachment portion of it has been attached, the Court shall order 
the attachment to bt withdrawn. 

486. The attachment shall be made in the manner herein provided 
for the attachment of property m execution of a decree 
for mopey. 

487 If any claim be preferred to the property at- 
tached before judgment, such claim shall be investi- 
gated in the manner hereinbefore provided for the 
investigation of claims to property attached in exe- 
cution of a decree for money. 

488. When an order of attachment before judgment 
is passed, the Court which passed the order shall remove 
the attachment whenever the defendant furnishes the 
"security required, together with security for the costs 
„of the attachment, or when the suit is dismissed, 

489. Attachment before judgment shall not affect the 

rights, existing prior to the attachment, of persons not 
parties to the suit, nor bar any person holding a decree 
against «the defendant Trom applying for the sale of 
the property under attachment m execution of such 
decree. * 

« ft 

490. Where property is under attachment by virtue 
*of the provisions of this chapter, and *a decree is 
given m favour 'of the plaintiff, it shall not be neces- 
sary to re-attach the property m execution of such 
decree. 

G. —Compensation for improper Arrests or Attachments . 

Compensation 491. If, m any suit m which an arrest or attachment 
IT/TX has been effected > appears to the Court that such 
ment on msuffi- arrest or attachment was applied for on insufficient 
oient giounds. grounds, 

or if the suit of the plaintiff fails, and it appears to the Court that 
there was no probable ground for mstitumg the suit, 


Mode of mak- 
ing attachment. 


Investigation 
of claims to 
property attach- 
ed before judg- 
ment. 


Removal of 
attachment 
when security 
furnished or suit 
dismissed 


Attachment 
not to affect 
rights of strang- 
ers, or bar de- 
cree-holder from 
applying foi 
sale. 


Property at- 
tached under 
chapter not *to 
be re-attached in 
execution o f 
decree. 



THE CODE OF CIVIL PROCEDURE. _ 


123 


Tf 

-the Court may, on the application of the defendant, award against 
the plaintiff in its decree such amount, not exceeding one thousand 
rupees, as it deems a reasonable compensation to the defendant for 
the expense or injury caused to Mm by the arrest or attachment . * 

Provided that the Court shall not award under this 
u v is 0 section a larger amount than it might decree in a suit 

, for compensation 

An award under this section shall bar any suit for compensation in 
respect such arrest or attachment 


CHAPTER XXXV. 


Of temporary Injunctions and Interlocutory Orders. 


A . — Temporary Injunctions . 

492. If m any suit it is proved 4>y affidavit or other- 
wise — 

(a) that any property in dispute in a suit is in dan- 
ger of being wasted, damaged or alienated by any 
party to the suit, or wrongfully sold in execution of a decree, or 
(b) that the defendant threatens, or is about, to remove or dispose 
of his property with intent to defraud his creditors, 


Cases m which 
temporary i n - 
junction may be 
granted 


the Court may by order grant a temporary injunction to restrain 
such act, or give such other order for the purpose of staying and pre- 
venting the wasting, damaging, alienation, sale, removal or disposition 
of the property as the Court thinks fit, or refuse such injunction or 
other order • 


493. In any suit for restraining the defendant from committing a 
injunction to breach of contract or other injury, whether compensa- 
restram repeti- tion be claimed m the suit or not, the' plaintiff may, 
turn or contmu- ^ any time after the commencement of die suit, and 
anceo re c either before or after judgment, apply tc die Court for 
a temporary injunction to restwn the defendant from committing the 
breach of contract or injury complained of,' or any breath of contract 
or injury of a like kind arising out of the same contract or relating 
to trie same property or right. 

The Court may by order grant su'ch injunction on such terms as to 
the duration of the injunction, keeping an account, giving security, 
or otherwise, as the Court thinks lit, or refuse the same 
In case of disobedience an injunction granted under this section or 
section 492, may be enforced by the imprisonment ofj the defendant 
for a term not exceeding six months, or the attachment of his pro- 
perty, or both; 

No attachment under this section shall remain in force for more 
than one year, at the end of which time, if the defendant has not 
obeyed the injunction’ the property attached may be sold, and out 
of the proceeds the Court may award to that plaintiff such compensa- 
tion as it thinks fit and may pay the balance, if any, to the defendant. 
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Before grant* 
mg injunction, 
Court *to direct 
notice to 
opposite pai ty. 


Injunction to 
Corp oration 
binding on its 
members and 
officers. 


494. The Court shall in all e cases, except where it 
appears that the object of granting the injunction 
would be defeated by the delay, before granting an in- 
junction, direct notice o f f the application for the same 
to be given to the opposite party. 

495. An injunction directed to a Corporation or 
public Company is binding not only on Jhs Corpora- 
tion or Company itself, but also on all members and 
officers of the Coloration or Company whose personal 
action it seeks to restrain. 


Order for in* 

J unction may 
>e discharged, 
varied or set 
aside 


496. Any order for an injunction may be discharged, 
or varied, or set aside by Court, on application made 
thereto by any party dissatisfied with such order. 


Compensation 497. If it appears to the Court that an injunction 
to defendant for which it has granted was applied for on insufficient 
Sn“ f oT“: grounds, or 
sufficient * 

grounds. if, after the issue of the injunction, the suit is dis- 

missed or judgment is given against the plaintiff by default or other- 
wise, and it appears to the Court that there was no probable ground for 
instituting the suit, 

the Court may, on the application of the defendant, award against 
the plaintiff in its decree such sum, not exceeding one thousand rupees, 
as it deems a reasonable compensation tp the defendant for the expense 
or injury caused to him by the issue of the injunction : 

'Provided that the Court shall not award under this 

Proviso section a larger amount than it might decree in a suit 

for compensation! 

An award under this section shall bar any suit for compensation in 
respect of the issue of the injunction. 

B. -^-Interlocutory * Orders . 

498. The Court may, on the application of any party to a suit, order 
the sale, by any person named in such order, and in i£ich 
manner and bn such terms as it thinks fit, of any move- 
able property, being th<* subject of such suit/ which is 
subject to speedy and natural decay. 

499. The Court may, on the application of any party 
to a suit, and on such terms as it thinks fit, 

{a) make an order for the detention, preservation or 
inspection of any property being the subject of 
such suit ; 

(b) for all or any of the purposes aforesaid authorize 
any person to enter upon or into any land or 
building in the possession of anyothorpartyto 
such suit ; and - " v ^ l '*v 


Power to 
order interim 
sale of perish- 
able articles 1 


Power t o 
make order for 
detention, &c., 
of b ti b 3 e c t- 
xn&tter, 


and to author- 


experiments, 
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(c) for all or any of the purposes aforesaid, authorize any samples to 
be taken, or any observation to be made or experiment to be 
tried, which may seem necessary or expedient for the purpose of 
obtaining full information dr evidence. * 

The provisions hereinbefore contained as to execution of process shall 
apply, mutatis mutandis , to persons authorized to enter under this sec- 
tion. * i 

Application a PP^ lcation by the plaintiff for an order under 

for such oilers section 498 or section 49,9 may be made after notice in 
to be after no- writing to the defendant at any time after service of the 
lce ‘ summons. 

An application by the defendant for a like order may be made after 
notice in writing to the plaintiff, and at any time after the applicant 
has appeared. 

5Q1. When land paying revenue to Government or a tenure liable to 

When party sale, is the subject of a suit, if the party m possession 
may be put in of such land or tenure neglects to pay the Govern- 
ession dl of te knd ment revenue or the rent due to the proprietor of the 
the subject ot tenure, as the case may be, and such land or tenure is 
sult * consequently ordered to be sold, any other party to the 

suit claiming to have an interest in such land or tenure may, upon pay- 
ment of the revenue or rent due previously to the sale (and with or 
without security at the discretion of the Court,) be put in immediate 
possession of land or tenure ; 

and the Court in its decree may award against the defaulter the 
amount so paid, with interest thereupon at such rate as the Court 
thinks fit, or may charge the amount so paid, with interest thereupon 
at such rate as the Court orders, in any adjustment of accounts which 
may be directed in the decree passed in the suit. 

502. When the subject-matter of a suit is money or some other 
Deposit of thing capable of delivery, and any party thereto admits 
money, &c , in that he holds ^uch money or^ other thing as a trustee 
Court * for another party, or that it "belongs or is due to another 

party, the Court ipay order the same to be deposited in Court or deli- 
vered to such* last-named party, with or without security, subject to 
the further direction of the Court. * ^ 

— * — _ 

CHAPTER XXXVI. 

Appointment of Receivers. 

5Q3. Whenever it appears to the Court to be necessary for the re- 
p&wer of Court a-Hzation, preservation or better custody or management 
to appoint Re- of any property, moveable or immoveable, the subject 
ceivers. 0 f a su it or under attachment, the Court may by or- 

der— 1 

' (a) appoint a Receiver of such property, 
and, if need be, 
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(b) remove the person in whose possession or custody the property 

may be from the possession or custody thereof ; 

(c) commit the same to the custody or management of such Re- 

ceiver ; and • 

(d) grant to such Receiver such fee or commission on the rents and 
profits of the property by way of remuneration, *as the Court 
thinks fit,* and all such powers as to bringing $nd defending 
suits, and for the realization, management, protection, preser- 
vation and improvement $f the property, the collection #of rents 
and profits thereof, the application and disposal of such rents 
and profits, and the execution of instruments m writing, as 
the owner himself has or such of those powers as the Court 
thinks fit. 

Receiver’s liabi- Every Receiver so appointed shall — 
lties. f 

(e) give such security (if any) as the Court thinks fit, duly to ac- 

count for what he shall receive m respect of the property ; 

(/) pass his accounts at such periods and m such form as the 
Court directs , 

( g ) pay the balance due from him* thereon as the Court directs ; 
and 

(h) be reponsible for any loss occasioned to the property by his 
wilful default or gross negligence. 

Nothing in this section authorizes the Court to remove from the 
possession or custody of property under attachment any person whom 
the parties to the suit, or some or one of them, have or has t|ot a 
present right so to remove. fr 

504. Where the property is land paying revenue to Government, 
When Collector or lan<i w hich the revenue has been assigned or 
maybe appoint- redeemed, and the Court considers that the interests of 
ed Receiver. those concerned will be promoted by* the management 
of the Collector, t the Court may, with the consent of the Collector, 
appoint himf to be Receiver of such property. - f 

Courts empow- 505 The powers cpnferred by this chapter shall be 
red under this e/ercised only by High Courts and District Courts : 

Chaptei Cv r 

Provided that, whenever the Judge of a Court subordinate to a 
District Court considers it expedient that a Receiver should be ap- 
pointed in anycsuit before him, he shall nominate such person as he 
considers fit for such appointment, and submit such person’s name, 
with the grounds for the nomination, to the District Court, and the 
District Court shall authorize such Judge to appoint the person so 
nominated, or pass such other order as it thinks fif. 

* These words in cl (d) of s 503 have been mseited by Act VII of 1SSS, s. 42. 
t These words in s. 504 have been substituted by Act VII of 1888* s. 43, 
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PART V. 

OF SPECIAL PROCEEDINGS. 

CHAPTER XXXVII. 

' , Reference to Arbitration. 

506. If all the parties to a suit desire that any matter in difference 
Parses to between them m tin suit be referred to ai Initiation, 
suit may apply th^y may, at any time before judgment is pronounced, 
for ordei of apply, m person or by their respective pleaders specially 
re eience. authorized in writing m this behalf, to the Court 

for an order of reference. 

Every such application shall be m writing and shall state the parti- 
cular matter sought to be referred ? 

Nomination 507. The arbitrator shall be nominated by the 
of aibitratoi. parties m such manner as may be agreed upon between 
them. 

If the parties cannot agree with respect tb such nomination, or if 
When court the person whom they nominate refuses to accept the 
to n o m i n a t e arbitration, and the parties desn e that the nomination 
arbitiator shall be made by the Court, the Court shall nominate 

the arbitrator. 

508. The Court shall, by order, refer to the arbitiator the matter m 
Order of re- difference which he is required to detei mine, and shall 
ference fix such time as it think* leasonable ioi the delivery of 

the award, and specify such time m the order. 

When once a matter is reieired to arbitration, the Court shall not 
deal with it m the same suit, except as hereinafter provided. 

When ref ei - 

ence is to two 509. If the reference be to two or mare a rbi craters, 
to provide 0 fo 6 ? Provision shall be made _n the order tor a difference 
diffeience of of opinion among the vcbiva’-oiN.— 
opinion. 

4a) by th% appointment of an umpire, or 

(b) by declaring that the decision shd-, with one majority, if the 
major part of the arbitrators ag.ee or \ 

(s) by empowering the arbitrators to appoint an nmirte, or 
(ct) otherwise, as may be agieed between the parties; or, if they 
cannot agree, as the Court determine^ 

If an umpire is appointed, the Court shall % *uch^tmie as it thinks 
reasonable for the deliveiy of his aw aid m case he is required to act. 
510. If tlie arbitrator, ’or, where there are more arbitrators than one. 
Death in- an y °f arbitrator, or the umpne, dies or refuses 
capacity, &c., of or neglects or becomes incapable to act, or leaves British 
arbitiator s or India under circumstances showing that he will pro- 
bably not return at an early date, the Court may in 
its discretion either appoint a new arbitrator or umpire m the^ place 
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of the person so dying or refusing or neglecting or becoming incapable 
to act, or leaving Bntish India, or make 'an order superseding the 
arbitration, and in such case shall proceed with the suit. 

{fll. Where the arbitrators are empowered by the order of refer- 
Appointment ence to a PP oint an umpire # and fail to do so, any of the 
o f umpire b y parties may serve the arbitrators with a written notice 
Court - to appoint an umpire ; and if, within seven days after 

such notice has been served, or such further time as thb fclourt may in 
each case allow, no umpire be appointed, the Court, upon the appli- 
cation of the party who has served such notice as aforesaid may ap- 
point an umpire. r 

arbitrator" 8 or 512. Every arbitrator or umpire appointed under 

umpire appoint- section 509, section 510 or section 51 1 shall have the 
ed under sec- hke powers as if Ins name had been inserted in the 
tions 509, 510, reference. 

513. The Court shall issue the same processes to the parties and 
Summoning witnesses whom the arbitrators or umpire desire or 
■witnesses desires # to examine, as the Court may issue in suits tried 

before it. 


Persons not attending in accordance with such process, or making 
Punishment for any other default, or refusing to give their evidence, or 
default, &c. guilty of any contempt to the arbitrator or umpire 
during the investigation of the matters referred, shall be subject to 
the like disadvantages, penalties and pumsbmeuts, by order of , the 
Court on the representation of the arbitrator or umpire, as they would 
incur for the like offences m suits tried before the Court. 

514. If, iron! the want of the necessary evidence or information, 
Extension of 0Y f rom an J other cause, the arbitrators cannot complete 
time foi making *the award within the period specified m the order, the 
award. Court may, if it thinks fit, either grant a further time, 

and from time to time enlarge the period for the delivery of the award, 
or make an order superseding the arbitration, and m such case shall 
proceed with the suit. 

When umpire 515. When an umpire has been appointed, he r may 
may arbitrate m enter on the reference in the place of th6 arbitrators — 
lieu of arbitra- f ( a ) if they have allowed the appointed time to ex- 
tols * * pire without making an award, or 

(b) when they have delivered to the Court or to the umpire a potice 
m writing stating that they cannot agree. 


516. When ap awar„d m a suit has been made, the persons who made 
~ Award to be it shall sign it and cause it to be filed m Court, together 
signed and bled with any depositions and documents which have been 
taken and proved before them ; and notice of the filing shall be given 
to the parties. 

517. Upon any reference by an order of the "Court the arbitrators 
Arbitrators or or umpire may, with the consent of the Court, state 

urnjnre may the award as to the whole or any part thereof, in the 
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st-at-e special form of a Special case for the opinion of the Court; 
case 4 . and the Court shall deliver its opinion thereon ; and 
such opinion shall be added to and form part of the award. 

Court may on The Court *tnay, by order > modify or correct 

application, atl &ward , 

modify or cor- (d) where it appears that a part of the award is upon 
cerLin^asi * a matter not referred to arbitration, provided 
such part can be separated from the other part 
anc^does not affect the decision on the matter referred, or 
(b) where the award is imperfect tn fcfrm, or contains any obvious 
error which can be amended without affecting such decision. 

519. The Court may also make such order as it thinks fit respect- 
Order as to costs ing the costs of the arbitration, if any question arise 
of arbitration ^ respecting such costs and the award contain no suffi- 
cient provision concerning them. 

When award or 520. The Court may remit the award or any matter 
matter referred referred to arbitration to the re-consideration of the 
mayb^muted’ same ar bitrators or umpire, upon such terms as it 
y ' thinks fit — -* 


(a) where k the award has left undetermined any of the matters 
referred to arbitration, or where it determines any matter not 
referred to arbitration ; 

(b) where the award is so indefinite as to be incapable of execution ; 

(c) where an objection to the legality of the award is apparent upon 
the face of it. 


521. An award remitted undbr section 520 becomes void on the 
- Grounds for refusal of the arbitrators or umpire to reconsider it. 
setting aside But no award shall be set aside except on one of the 
award. following grounds (namely) . — 

(a) corruption or misconduct of the arbitrator or umpire ; 

( b ) either party having been guilty of fraudulent concealment of 

any matter Which he oifght to hav$ disclosed, or of wilfully 
misleading or deceiving the arbitrator or umpire , 

(e)» the award having been made after the issue of an order by the 
Court superseding the arbitration and»restoring the suit ; 
and no award shall be valid unless made within th5 period allowed 
by th& Court. ' * 

Judgment to 522 If the Court sees no cause to remit the award 
be according to or any of the matters referred to arbitration for recon - 
award. sideration in manner aforesaid, and if application has 

been made to set aside the award, or if the Court has refused such 
application, 

t the Court shall^ after the time for making such application has ex- 
pired, proceed to give judgment according to the award, 
or, if the award has been submitted to it in the’ form of a special case* 
according to its own opinion on such case. 
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Upon the judgment so given a decree shall follow, and shall be enforced 
Decree to m manner provided m this Code for the execution of de- 
follow crees No appeal shall lie from such decree except m so 

far as the decree is m excess of, or n<ft m accordance with, the award. 

523. When any persons agree in writmg,that any difference between 

them shall be referred to the arbitration of any person 
leiefto^rbitil^ named m the agreement or to be appointed by any 
1 1 o n may be Court having jurisdiction m the matter to which the 
filed m Court agreement relates, the parties thereto, or any of them, 
may apply that the agreement be hied m Court. 

The application shall he ra writing and shall be mnnbered and regis- 
Apphcation to tered as a suit between one or more of the parties m- 
b e numbered, teres ted or claiming to be interested as plaintiff or plain - 
and registei ed tiffs, and the others or other of them as defendants or 
defendant, if the application have been presented by all the parties, or, 
if otherwise, betweeif the applicant as plaintiff and the other parties as 
defendants. 

On such application being made the Court shall direct notice thereof 
Notice to f° be gj,ven to all the parties to the agreement other thap 
show cause the applicants, requiring such parties to show cause, 
against filing within the time specified in the notice, why the agree- 
ment should not be filed 

If no sufficient cause be shown, the Court may cause the agreement 
to be filed, and shall make an order of reference thereon, and may also 
nominate the arbitrator, when he is not named therein and the parties 
cannot agree as to the nomination. : : - 

524. The foregoing provisions of this chapter, so far as they are 

.consistent with any agreement so filed, shall be * appli- 
chapter S10I a S ppi 0 i- cable to all proceedings under an order of reference 
cable to proceed- 'made by the Court under section 523, and to the award 
of refeience° rder Nitration and to the enforcement of the decree 
founded thereupon. 

525. When any matter has been referred to arbitration without the 
Filing award intervention of a Court of Justice, and an award has been 

m matter refer- made thereon, any person interested m the award may 
tmn withouUn- a PPty the Court of the lowest grade having jurisdiction 
tcrvention of over the matter tp which the award relates that the 
0ourt award be filed m Coupt. 

Application to The applicatibn shall be in writing and shall be 
be numbered numbered and registered as a suit between the applicant 
and registered as plaintiff and the other parties as defendants. , 

The Court shall direct notice to he given to the parties to the arbi- 
Notice to tration, other than the applicant, requiring them to show 

parties to arbi- cause, within a time specified, why the award should 

tration not be filed 


526 If no ground such as is mentioned or referred to m section 520 or 
Filing ahden- section 521 be shown against the award, the Court shall 
forcemeat of order it to be filed, and such award shall then take effect 
sued award as an award made under the provisions of this chapter. 
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CHAPTER XXXVIlfi 

Of Proceedings on Agreement of Parties. 

527. Parties claiming to be interested m the decision of any qqps- 

Power to ^ 10n or ma y en ^ er mto an agreement in 

state case for writing stating such question m the form of a ca^e for 
Court’s opinion the opinion of the Court, and providing that, upon the 
finding of the, Qourt with respect to such question, — 

(a) a sum of money fixed by the parties or to be determined by the 
Court shall be paid by one of the parties to the other of 
them ; or 

(b) some property* moveable or immoveable, specified in the agree- 

ment shall be delivered by one of the parties to the other of 
them ; or 

(c) one or more of the parties shall do, or refrain from doing, some 

other particular act specified in the agreement 
Every case stated under this section shall be divided into consecu- 
tively numbered paragraphs, and shall concisely state such facts and 
documents as may be necessary to enable the Court to decide the ques- 
tion raised thereby. • 

528. If the agreement is for the delivery of any property, .or for the 
When value of <* oin g> or the refraining from doing, any particular act, 

subject - matter the estimated value of the property to he delivered, or 
must be stated to which the act specified has reference, shall be stated 
in the agreement. 

529. The agreement, if framed m accordance with the rule* herem- 
Agreement to before contained, * may be filed in the Court which 

be filed and would have jurisdiction to entertain a suit, the amount 
numbered as or value of the subject-matter of which is the same as 
eUit * the amount or value of the subject-matter of the agree- 

ment. 

The agreement, when so filed, shall be numbered and registered as 
a suit between one or more of tj^e parties claiming to be interested, a* 
plaintiff or plaintiffs, and the other or other* of tnem as defendant or 
defendants ; and notice shall be given to all the parties to the agree- 
ment* other thaji tile party or parties by whom it was presented. 

Parties to be. 330 When the agreement •has neen filed the parties 
subject to to it shall be subject to tne juiihaicuion c^lne toar^ 

Court’s 'juris- an< j yh&Il be bound by the statements contained therein, 
diction. J 

531. The case shall be set down for hearing as a suit instituted 
Bearing and under Chapter V, the provisions *of whr*h shall apply 
disposal of case to such suit so far as the same are applicable. 

If the Court is satisfied, after an examination of the parties, or after 
taking such evidence as it thinks fit, — 

(a) that the agreement was duly executed by them, and 

(b) that they have a bond fide interest m the question stated therein* 

and 
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• 

(c) that the same is fit to be decided, 
it shall proceed to pronounce judgment thefeon, in the same way aa in 
an ordinary suit, and upon the judgment so given a decree shall follow 
and shall be enforced m the manner provided in this Code for the 
execution of decrees. 


CHAPTER XXXIX. 


Of Summary Procedure on Negotiable Instruments. 


532. In any Court to which This section applies all suits upon bills 

Institution of exchange, hundis or promissory* notes may, in case 
summary suits the plaintiff desires to proceed under this chapter, be 
upon bills of ex- instituted by presenting a plaint in the form prescribed 
c ange, c. j>y this Oode ; but the summons shall be in the form 
contained in the fourth schedule hereto annexed, No. 172, or in such 
other form as the Hfgh Court may from time to time prescribe. 

In any case in which the plaint and summons are in such forms 
respectively, the defendant shall not appear or defend the suit un- 
less he obtains lea ve r from a Judge as hereinafter mentioned so 
to appear and defend ; 

and, m default of his obtaining such leave or of appearance and 
defence in pursuance thereof, the plaintiff shall be entitled to a decree 
for any sum not exceeding the sum mentioned in the summons, toge- 
ther with interest at the rate specified (if any) to the date of the 
decree, and a sum for costs to be fixed by a rule of the High Court, 
unless the plaintift claims more than such fixed sum, in which case 
the costs shall be ascertained in the ordinary way, and such decree 
may be enforced forthwith. 


The defendant shall not be required to pay into Court the sum 
Payment mto "mentioned m the summons, or to give security there- 
Court of sum for, unless the Court thinks his defence not to be 
mentioned in vrimd facia sustainable, or feels reasonable doubt as 
to its good faith. r *• 

Explanation — This section is not confined to cases in which the 
bill, fiundi or note sued upon, together with mere lapse of time, is 
sufficient to establish a prfma facie right to recover. 

533. The Coart shall, upon application by the defendant, give leave 
Defendant a PP ear an< ^ defend the suit, upon the defendant 
showing defence paying into Court the sum mentioned m the sum- 
on merit s to mons, or upon affidavits satisfactory to the Court, which 
s^pear. leaVe t0 r^ sc ^°? e a defence or such facts as would make it in- 
cumbent oil the holder to prove consideration, or such 
other facts as the Court may deem sufficient to support the applica- 
tion, and on such terms as to security, framing and recording issues, 
or otherwise, as the Court thinks fit. 


534. After decree the Court may, under special circumstances, set 
Power to set aside the decree, and if necessary stay or set aside 
ade decree. execution, and may give leave to appear to the sum- 



THE CODE OF CIVIL PROCEDURE. 


133 


mons and to defend the* suit, if it seem reasonable to the Court so 
to do, and on such term^as the Court thinks fit. 

535. In any proceeding under this chapter the Court may order the 
Power to order kill, hundi or not* on which the suit is founded to be 

bill, &c , to be forthwith deposited with an officer of the Court, and 
deposited with ma y further order that all proceedings shall be stayed 
o cer o our ^ un foi the plaintiff gives security for the costs thereof. 

536. The* tfolder of every dishonoured bill of exchange or promis- 

sory note shall have the same remedies for the re- 
TZuifnot covery of the expenses Incurred in noting the same for 
acceptance of no*i-acceptance or non-payment, or otherwise, by rea- 
«r 8 note° Ured blU ®° n su °k dishonour, as be has under this chapter 
' 0i n Jte ‘ for the recovery of the amount of such bill or note, 

537. Except as provided by sections 532 to 536 (both inclusive), 

Procedure in the procedure in suits under this, chaptar shall be the 

suits under same as the procedure m suits instituted under Chap- 
chapter ter V. 

Application Of 538. Sections 532 to 537 (both inclusive) apply 
chapter. only to — 

(a) the High Courts of Judicature at Forf William, Madras and 
Bombay ; 

(5) the Court of the Recorder of Rangoon ; 

- ( c ) the Courts of Small Causes in Calcutta, Madras and Bombay ; 

(d) the Court of the Judge of Karachi ; and 
, (e) any other Court having ordinary original civil jurisdiction to 

which the Local Government may, by notification m the official 
Gazette, apply them. 

In case of such application the Local Government may. direct by 
whom any of the powers and duties incident to the provisions so ap- 
plied shall be exercised and performed, and make any* rales which it 
thinks requisite for carrying into operation the provisions so applied. 

Within one month after such notification has been published such 
provisions shall apply accordingly, and the rules so made shall have 
the force of law. <* p 

The Local Government may, from time to time, alter or cancel any 
suofa notification.* 


CHAPTER XL. 

Of Suits relating to Public Charities. 

539. In case of any alleged breach of any express or constructive 
ti usts created for public charitable or religious purposes, 
iatin|to SU pubhc or whenever the direction of the Court is deemed neces- 
cbanties may sary for th& administration of any such trust, the Advo 
be brought. ca t e General acting ex officio , or two or more persons 

♦having an interest* jn the trust and haying obtained the consent, in 
writing of the Advocate Geureal, may institute a suit in the High 

These words in s. 539 have been substituted by Act VII of 1888, s.’44. 
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Court or the District Court, wifhin the local hunts of whose civil juris- 
diction the whole or any part of the subject-matter of the trust is 
situate, to obtain a decree — 

(ajfe appointing new trustees under the trust 

(b) vesting any property m the trustees under the trust ; 

(c) declaring the proportions m which lfcs'objects are entitled ; 

(d) authorizing the whole or any part of its property to be let, sold, 

mortagaged or exchanged ; * * 

(e) settling a scheme for its management ; 

or granting such further or otfysr relief as the nature of the case 
may require. 

The powers conferred by this section on the Advocate General may, 
outside the presidency-towns, be, with the previous sanction of the 
Local Government, exercised also by the Collector or by such officer as 
the Local Government may appoint in this behalf. 

(The last paragraphias been repealed by Act XII of 1891). 


PART VI. 

* OF APPEALS. 


CHAPTER XLI. 


Of Appeals from Original Decrees. 


540. Unless when otherwise expressly provided by this 
Code or by any other lav* for the time being in force, 
an appeal shall lie from the decrees, or from any part 
of the decrees, of the Courts exercising original jurisdic- 
tion to the Courts authorized to hear appeals from the 
decisions of those Courts. 

*An appeal may lie under this section from an original decree 
passed ex parte. 

541. The appeal shall be made in the Torm of a fnemorandum in 

Form of ap- writing presented by the appellant, and shall be ac- 
peaL com pan led by a copy of the decree appealed against 

What to accom- anc * ( un l ess Appellate Court dispenses therewith) 
pany memoran- off the judgment on ^hich it is founded, 
dum t , * 


Appeal to he 
from all original 
decrees, except 
when expressly 
prohibited 


Such memorandum shall set forth, concisely and under distinct heads,. 
.Contents of the grounds of objection to the decree appealed against, 
memorandum. without .any argument or narrative ; and such grounds 
shall be numbered consecutively. 

542. The appellant shall not, without the leave of the Court, urge or 
.Appellant be heard m support of any other ground of objection, but 
confined to the Court m deciding the appeal shall not be confined to 
grounds set out. ^ g rou _p(j s se t forth by the appellant : 


k Added by Act VII of 1888, s 45. 



THE CODE OF CIVIL PROCEDURE, 


135 


Provided that the Court shall not rest its decision on any ground not 
set forth by the appellant, unless the respondent has had sufficient 
opportunity of contesting the case on that ground, # 

543. If the memorandum of appeal be not drawn up m the manner 
Rejection or herein before, prescribed, it maybe rejected, or be return- 
amendment of ed to the appellant for the purpose of being amended, 
memorandum^ ^ W1 thin a time to be fixed by the Court or be amended 
then and there. 


Wheij the Court rejects under this section any memorandum it 
shall record the reasons for such rejection. 

When a mem&’andum of appeal is amended under this section the 
Judge, or such officer as he appoints m this behalf, shall attest the 
amendment by his signature 

544. Where there are more plamtifts or more defend- 
ants than one m a suit, and the decree appealed against 
proceeds on any ground common* to all the plaintiffs 
or to all the defendants, any one of the plaintiffs or 
of the defendants may appeal against the whole decree, 
and thereupon the Appellate * Court may reverse or 
modify the decree m favour of all the plaintiffs or de- 
fendants as the case may be. 


One of several 
plaintiffs oi de- 
fendants may 
obtain revel sal 
of whole decree 
if it pioceed on 
ground common 
to all 


Of staying and executing Decrees under Appeal. 


545 Execution of a decree shall not be stayed by 
reason only of an appeal having been preferred against 
the decree , but the Appellate Court may for suffi- 
cient cause oi dev the execution to be stayed 

If an application be made for stay of execution of 
an appealable decree before the expnv of the time 
allowed for appealing therefrom, the Court which pass- 
ed the decree may for sufficient cause order tuc exe- 
cution to be stayed 
Provided that no order sh^ll be nude ruder this section unless the 
Court making it is satisfied — ® ° 

(a) that substantial loss may result tr the parry applying for stay 
• of exejfiutrtm unless the order is made 


Execution of 
decree not 
stayed solely by 
reason of appeal 

Stay of execu- 
tion of appoal- 
able decree be- 
foi e time for ap 
pealing has ex- 
pired 


( b ) that the application has been* made without unreasonable delay ; 

and m ** 

(c) that security has been given * by the applicant for the due per- 

formance of such decree or order as may ultimately be bind- 
ing upon him 

546, If an order is made for the execution of* a decree against which 
an appeal is pending, the Court which passed the decree 
case oTmder foi shall, on sufficient cause being shown by the appellant, 
execution of de- require security to be given for the restitution of any 
a^iinst aPPealed property which may be taken m execution of the de- 
u cree, <?r for the payment of the yalue of such property 

and for the due performance of the decree or order of the Appel- 
late Court, 
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or the Appellate Court may ’for like cause direct the Court which 
passed the decree to take such security. * 

And when an order has been passed for the sale of immoveable pro- 
perty in execution of a decree for money, and an appeal is pending 
against such decree, the sale shall on the application of the judgment- 
debtor be stayed until the appeal is disposed of, on such terms as to 
giving security or otherwise as the Court which passed the decree thinks 

fit **" 

547, No such secunty as is mentioned in sections 
No^such^secu- 545 an( j 543 s hail be required from the Secretary of 
quired ° from State for India in Council, or (when Government has 
Government or undertaken the defence of the suit) from any public 
public officers 0 ffr cer aue d in respect of an act alleged to be done by 

him m his official capacity. 

Of Procedure in Appeal from Decrees , 

548. When a memorandum of appeal is admitted, the Appellate 
Court or the proper officer of that Court shall endorse 
Of memorandum thereon the date of presentation, and shall register 
Of appeal the appeal m a book to be kept for the purpose. 

Register o f Such book shall be called the Register of Appeals. 


549. The Appellate Court may at its discretion, either before the 
respondent is called upon to appear and answer or 
Appellate a ft e rwards on the application of the respondent, de- 
qmr? Tppelllnt mand from the appellant security for the costs of the 
to give secunty appeal, or of the original suit, or of both : 
for costs. r r • 


Provided that the Court shall demand such secunty in all cases in 
which the appellant is residing out of British India* 
lant resides^ out and is not possessed of any sufficient immoveable 
of British India property (if any) to which the appeal relates. 

If such security be not furnished within such time as the Court 
orders, the Court shall reject the appeal* 

*If such security be furnished, any costs for which a surety may have 
rendered himself liable may be recovered from him m execution of the 
decree of the Appellate Court m the same manner ’as *f he were 0 the 

appellant. • When the memorandum of appeal is regis- 
Court P t P o el give tered, the Appellate Court stall send notice of the ap- 
notice to Court peal to the Court against whose decree the appeal is 

whose decree n -,aHp. 
appealed against. # * . 


If the appeal be from a Court the records of which are not deposited 
Transmission 111 tlie Appellate Court, the Court receiving such notice 
of papers to Ap* shall send with all practicable despatch all material 
peltate Court. papers m the suit, or such papers as may be specially 
called for by the Appellate Court. 


* Added by Act VII of 18SS, s. 46 
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Co iea of x- Either f party may apply fa writing to the Court 

toll m °Court against w^ose decree the appeal is made, specifying 
whose deciee any of such papers m such Court of which he requires 
tg&m&t 1 6 d copies to be made ; and copies of such papers shall 

be made at the expense of the applicant, and shall be 
deposited accordingly. • 

551. * (1) The Appellate Court, if it thinks fit, may, after fixing a 

+o dismiss* ^ or hearing the appellant or his pleader and hearing 

appeal without him accordingly if he appears on that day, dismiss 
sending ^otice the appeal without sending notice of the appeal to the 
to Lower Court Q our £ against whose decree the appeal is made and 
without serving notice on the respondent or his pleader. 

(2) If, on the day fixed under sub-section (1) or any other day to 
which the hearing may be adjourned, the appellant does not attend m 
person or by his pleader, the appeal shall be dismissed for default. 

(3) The dismissal of an appeal under this section shall be notified 
to the Court against whose decree the appeal is i&ade. 

552. t Unless the Appellate Court dismisses the appeal under the 

Day for hearing last foregoing section, it shall fix a day for hearing 
appeal. the appeal. r 

Such day shall be fixed with reference to the current business of the 
Court, the place of residence of the respondent, and the time neces- 
sary for the service of the notice of appeal, so as to allow the respon- 
dent sufficient time to appear and answer the appeal on such day. 

553. Notice of the day so fixed shall be stuck up m the appellate 
Publication Court-house, and a like notice shall be sent by the 

and set vice of Appellate Court to the Court against whose decree the 
notice of day for a pp ea j 1S made, and shall be served on the respondent 
eanng appea on p lg pj ea( j er m the Appellate Coart m the manner 
provided in Chapter VI for the service on a defendant of a summons to 
appear and answer ; and all rales applicable :osucli summons, and io 
proceedings with reference to the service thereof, shall apply to the 
service of such notice 

r Instead of tending the notice tc the Coon against 
ComPmiy “S whose decree the appeal rmLe -be Appellate Court 
self cause notice ipay itseli cause tne notice Z) be ser xd u. the respon- 
to^ie served /- riant, m- T^s -mIp.-i - in>* -i, t inferred tc. 


Cou.it m ly it whose decree the rt .ppe.d 2 s*mfl«e ‘-he Appellate Court 
self cause* notice jjiay itseli cause file notice be >er xd u. the respon- 
to*oe served * (j en t or his pleader under toe rule 5 aoov'e toferred tc. 

Contents of 554. Tfie notice the re ^ondeat shill declare that, 
notice if he docs not appear in the Appellate tourt on the day 

so fixed, the appeal will be heard eyj -jurte 

Procedure on Hearing. 

555. On the day so fixed, or on any other day to t^hich the hearing 

Right to be* may be adjourned, the appellant shall be heard m 
gm support of the appeal The Court shall then, if it does 

not dismiss the appeal at once, hear the respondent against the appeal, 
and m such case the appellant shall be entitled to reply. 

* See Act VII of 1888, s 47 (1). 
f See Act VII of 1888, s IT (2J 


A *8 
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Dismissal of 
appeal for appel- 
lant's default. 


Hear mg 
appeal ex pea te. 

Dismissal of 
appeal where 
notice not sei- 
ved m conse- 
quence of appel- 
lant’s failure to 
deposit cost 


556. If, on the day so filed, ,or any other day to which 
the hearing may he adjourned the appellant does not 
attend m person or by his pleader, the appeal shall be 
dismissed for default 

If, the appellant attends and the respondent does not 
attend, the appeal shall be heard ex parte in his absence. 

557- If, on the day so fixed, or any other day to which 
the hearing may be adjourned, it is founds that the no- 
tice to the respondent has not been served m consequence 
of the failure of the appellant to deposit, w$bm the 
period fixed by* the Court, the sum required to defray 
the cost of issuing the notice, the Court may order that 
the appeal be dismissed . 

Proviso Provided that no such order shall be passed, although 

the notice has not been served upon the respondent, if 
on the day fixed for hearing the appeal the respondent appears m person 
or by a pleader, or by^a duly authorized agent. 

558. If an appeal be dismissed under ^section 551, sub-section (2),* 
Re-admission section 556 or section 557, the appellant may apply to 

of appeal dis- the Appellate Court for the re-admission of the appeal ; 
missed for de- anc ^ ^ k e p rovec j that he was prevented by any suffi- 
cient cause from attending when the appeal was called 
on for hearing or from depositing the sum so required, the Court may 
re-admit the appeal on such terms as to costs or otherwise as the Court 
thinks fit to impose upon him. 

559. If it appear to the Court at the hearing that any person who 
was a party to the suit m the Court against whose de- 
cree the appeal is made, but who has not been made a 
party to the appeal, is interested m the result of the 
appeal, the Court may adjourn the hearing to a future 
cmy to be fixed by the Court, and direct that such person 
be made a respondent. 

560. When an appeal is heard ex parte in the absence of the respond- 
Re-beanng on «nt, and judgment is gisen against him, he may apply 

"to the Appellate Court to re-hear the appeal , and, if he 
satisfies the Court that the notice was jiot duly served 
or that he was prevented by sufficient canseTfrom attend- 
ing when the appeal was called on for hearing, the 
Court may re-hear the appeal on such berms as to costs or otherwise as 
the Court thfiiks fit to impose upon him. 

561. t Any respondent, though he may not have appealed against any 
part of the decree may upon the hearing not only sup- 
port the decree on any of the grounds decided against 
lnm in the Court below, but take any objection 
to the decree which he could have taken by way 
of appeal, provided he has filed the objection m the 

Appellate Court withm one month from the date qf the service on him 


Power to ad- 
journ hearing, 
and direct per- 
sons appealing 
interested to be 
made respon- 
dents 


application of 
respondent 
against whom 
«r pm te decree 
made 


Upon hearing, 
respondent may 
ob 3 ectto deciee 
as if he had pre- 
ferred separate 
appeal. 


*-* These woids have been added by Act VII of 1888, s 47 (3). 
f See Act VII of 1888, s. 4S 
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, * 

or his pleader under section 553 of notice of the day fixed for hearing 
the appeal, or within such further time as the Appellate Court may 
see fit to allow. 

Form of notice, S uc h objection slJall be m the form of a memorandum, 
and provisions and the provisions of section 541, so far as they relate 
thereto ° abl 6 ^ orm ail d contents of the memorandum of appeal, 

# shall apply thereto. 

^Unless the respondent files with the objection a written acknowledg- 
ment frogi the appellant or Ins pleader gf having received a copy there- 
of, the Appellate Court shall cause such a copy to be served, as soon 
as may be after the* filing of the objection, on the appellant or his 
pleader, at the expense of the respondent 

*The provisions of Chapter XLIV shall, so far as they can be made 
applicable, apply to an objection under this section. 

562. If the Court against whose decree the mppeal is made has 
Remand of case <2i & posed of the suit upon a preliminary point, and the 
by appellate decree upon such preliminary point is reversed m ap- 
Court peal, the Appellate Court may, if it thinks fit, by order, 

remand the case, together with a copy of the ortfer in appeal, to the 
Court against whose decree the appeal is made, with directions to re- 
admit the suit under its original number m the register and proceed 
to determine the suit on the merits. 

The Appellate Court may, if it thinks fit, direct what issue or issues 
shall be tried m any case so remanded 

When further 563. Rep. by Act VII of 1888, s. 50. 
evidence barred • 

Limit to re- 564 The Appellate Court shall not remand a case for 
mand a second decison, except as pro\ ided m section 562 

565. f When the evidence upon the record is sufficient *to enable the 

When evidence Appellate Court to pronounce judgment, the Appellate 
on recoid suffi- Court may, after resettling the issues, if necessary, 
Court may deter^ determine the case, notwithstanding that the 

mme case final- judgment of the Court against n hose decree the appeal 

is rpade has proceeded wiiolly upon some ground other 
than* that on wtneh the Appellate Court proceeds. 

566. J If the Court against whose Mecree the appeal is made has 
When Appellate om * tte d to frame <A try any issue, or to determine any 
Court 1 may question of fact, which appers to the Appellate Court 
and iefer *them essen ^ a * to the right decision of the suit upon the 
for 1 trial to merits, the Appellate Court may, .if necessary, frame 
Court whose de- issues for trial, and may refer the same for trial to the 
against appeal ° d ^ ourt agams# whose decree the appeal is made, and in 

& * such case shall direct such Court to take the additional 

evidence required ; 

" See Act VII of lSSS, s 49(1) • 

t This word m s 565 has been substituted by Act VII of 1SS8, s. 51. 
t See Act VII of 1SS8, s 52. 
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and such Court shall proceed to try such issues, and shall return to 
the Appellate Court its finding thereon together with the evidence. 

Fmdmg and 567. Such finding and evidence shall become part of 
evidence to be the record m the suit f and either party may, within 
put on record a time to be fixed by the Appellate Court, present a 
finding Ctl0nS t0 memorandum of objections to the finding. 

After the expiration of the period fixed for present- 
Determination ing such memorandum, the Appellate Court shall pro- 
of appeal ceec i to determine the appeal 

Production of 568. The parties to an appeal shall not be entitled to 
additional evi- produce additional evidence, whether oral or document- 
kte C Comt^ Ppel * ai 7> m Appellate Court. But if — 

(a) the Court against whose decree the appeal is made refuses to ad- 
mit evidence which ought to have been admitted, or 

(b) the Appellate Cfturt requires any document to be produced for* 
any witness to be examined to enable it to pronounce judgment ; 
or for any other substantial cause, 

the Appellate Court may allow such evidence to be produced, or 
document to be received, or witness to be examined. 

Whenever additional evidence is admitted by an Appellate Court, 
the Court shall record on its proceedings the reason for such admission. 

569. Whenever additional evidence is allowed to be received, the 
Mode of t a k> Appellate Court may either take such evidence, or 

ing additional direct the Court against whose decree the appeal is 
evidence. made, or any other subordinate Court, to take such evi- 

dence and to send it when taken to the* Appellate Court. 

570. In all cases where additional evidence is directed or allowed to 
Points to be be taken, the Appellate Court shall specify the points to 

defined and re- which the evidence is to be confined, and record on its 
corded. proceedings the points so specified. 

Of the Judgment in Appeal. 

571. The Appellate Cqurtj after hearing the parties or their pleaders 
Judgment and referring to any part of the proceedings, whether 

when and on appeal or m the Court against whose decree the _ap- 
nounced. pr °* P eal 18 made, to which reference may be considered 
necessary, shall pronounce judgment in open Court, 
either at on^e or on some future .day, -of which notice shall be given to 
the parties or their pleaders. 

572. The judgment shall be written in English ; provided that if 
Language o f English is not the mother- tongue of the Judge, and 

judgment. ^ Ke is not able to write an intelligible judgment m Eng- 
lish, the judgment shall be written in his mother-tongue or m the lan- 
guage of the Court. 

573. When the language in which the judgment is written is not the 
Translation of language of the Court, the judgment shall, if any party 

judgment. so require, be translated into such language, and the 
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translation, after it has bden ascertained to be correct, shall be signed 
by the Judge or such office! 1 as he appoints in this behalf. 

Contents of 574 The judgment of the Appellate Court shall 
Judgment state — * * 

(a) the points for determination ; 

(b) the decision thereupon ; 

(e) the reasons for the decision ; and 

(d) when the’ decree appealed against is reversed or varied, the re- 
lief to which the appellant is entitled, 

Date and sig- and shall at the time that it is pronounced be signed and 

nature dated by the Judge or by the Judges concurring therein. 

Decision 575 When the appeal is heard by a Bench of two 
when appeal or more Judges, the appeal shall be decided in accord- 
heard by two or ance W1 th the opinion of such Judges or of the maior- 

more Judges. (rf &ny) ^ J udges . 

If there be no such majority which concurs in*a judgment varying 
or reversing the decree appealed against, such decree shall be affirmed : 

Provided that if the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and 
tbe Judges composing the Bench differ m opinion on a point of law, 
the appeal may be referred to one or more of the other Judges of the 
same Court, and shall be decided according to the opinion of the 
majority (if any) of all the Judges who have heard the appeal, includ- 
ing those who first heard it. 

When there is no such majority which concurs m a judgment vary- 
ing or reversing the decree appealed against, such decree shall be 
affirmed * 

The High Court may, from time to time, make rules consistent 
with this Code to regulate references under this section 

576. When the appeal is heard by more Judges than one, any 
Dissent to be Judge dissenting from the judgment of the Court 

recorded shall state in writing the decision or order which he 

thinks should be passed on the appeal, and he may state his reasons 
for the same * 5 

577. The judgment may be for confirming, varying or rev e: sing the 
Whatfjudgment jiecfee against which the appeal is nwce, or. if the 
may direct parties to the appeal agree as to the form which the 
decree m appeal shall take, or as to tne order to be passed in appeal, 
the Appellate Court may pass a dScree or order accordingly* 

„ , , , 578. No decree shall be reversed or substantially vari- 

r c v e r s e d or ed nor shall any case be remanded, m appeal, on ac- 
modifiedf or error CO unt of any error, defect or irregularity, whether in 
ity not affecting the decision'or in any order passed m the suit, or other- 
ments or jmis- wise, not affecting the merits of the case or the juris- 
diction diction of the Court. 

p/ the decree in Appeal. 

Date and con- 579. The decree of the Appelfate Court shall bear 
tents of dtciee date the day on which the judgment was pronounced. 
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The decree shall contain tlie number of th<? appeal, ^ and the memo* 
randum of appeal including the names andt description of the appel- 
lant and respondent, and shall specify dearly the relief granted or 
other determination of the appeal. • 

The decree shall also state the amount of costs incurred in the ap- 
peal, and by what parties and in what proportions such costs and the 
costs m the suit are to be paid. ^ 

The decree shall be signed and dated by the Judge or Judges who 
passed it . s o 

Judge dissent- Provided that where there are mojie Judges than one> 
ing fiom judg- if there be a difference of opinion among them, it shall 
men t need not no t necessary for any Judge dissenting from the 
sign ecree. judgment of the Court to sign the decree. 


Copies cf judg- 580. Certified copies of the judgment and decree 
ment and decree in appeal shall be furnished to the parties on apph- 

to be furnished cation to the Court and at their expense, 
to parties A 


581. A copy of the judgment and of the decree, certified by the 
. Appellate Court or such officer as it appoints in this 
decree to be P sent behalf, shall be sent to the Court which passed 
to couit whose the decree appealed against, and shall be filed with 
a e ainst appealed original proceedings in the suit, and an entry* of 
the judgment of the Appellate Court shall be made 
in the register of civil suits. 

582 * The Appellate Court shall have, in appeals under this chapter, 
fdie same powers, and shall perform as nearly as may 
to PP have 6 same same duties, as are conferred and imposed by 

powms as Courts .this Code on Courts of original jurisdiction in re- 
of ongmai juris- S p ec t of suits instituted under Chapter V ; and, m 
* lCu0n Chapter XXI, so far as may be, the word “ plaintiff” 

shall be* held to include a plain tiff-appellant or defendant-appellant, 
the word “ defendant ” st plaintiff-respondent or defendant-respondent, 
and the word “suit” an appeal, in proceedings arising out of the 
death, marriage or insolvency of parties to an appeal? ^ ~ 

The provisions hereinbefore contained, including those of section 
372A, shall ^pply to appeals under thss chapter so far as such provi- 
sions are applicable. 

583. When a party entitled to any benefit (by way of restitution or 

Execution of otherwise) under a decree passed m an appeal under 
decree of Appel- this chapter desires to obtain execution of the same, 
late Court. he shall apply to the Court which passed the decree 
against which the appeal was preferred ; and such Court shall proceed 
to execute the decree passed m appeal, according to the rules herein- 
before prescribed for the execution of decrees in suits. 


* See Act VII of 1888, s. 53. 
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CHAPTER XLtl * * * § 

Of Appeals from Appellate Decrees. 

584 t Unless, when otherwise provided by this Code or by any otlier 

Second appeals, law, from all decrees passed m appeal by any Court 
to High Court subordinate to a High Court, an appeal shall he to the 
High Court on any of the following grounds (namely) . — 

Giounds o f (a) the decision being contrary to some specified law 
second appeal. or usage having tfi£ force of law ; 

(b) the decision having failed to determine some material issue of 
law or usage having the force of law ; 

(<?) a substantial error or defect in the procedure as prescribed by 
this Code or any other law, which may possibly have produced 
error or defect m the decision of the case uypn the merits. 

t An appeal may lie under this section from an appellate decree 
passed ex parte 

Second appeal 585, § No second appeal shall* lie except on the 
grounds ° er grounds mentioned in section 584. 


586J| No second appeal shall lie in any suit of the nature cog- 
No second ap- mza ^ e m Courts of Small Causes, when the amount 
peal m certain or value of the subject- matter of the original suit does 
sults * not exceed five hundred rupees. 


Provisions as 
to second ap- 
peals 


* 

587. The provisions contained m Chapter XLI shall 
apply, as far as may be, to appeals under this chapter, 
and to the execution of decrees passed m such appeals. 


* Chap XLII has been leptaled m A) mere and Meiwuia— see Reg. I of s. 2 and sob , 
and snp 1 ) a, s 3 

t In the Andaman and Nicober Xsland^substitute the following for 5S4 Unless 
when othei wise provided by this Code® oi by any othe* law fidin all deciees pis^d m 
appeal by any Comt suboidmate to the High Court, revising oi modifjmg the* decision 
of the Court of original juusdiction on a point mat tnu tu the merits of The case, an 
appeal jjball he to the High Com t, if it appears to that High Com fi, on a pa usil of the 
giound of appeal ^fnd of copies of the ■judgments of t^e Com ts below, that a fui fcher 
consideration of the case is requisite foi the enis ot justice.” — See Rog^I of 1884, s. 4 

t Added by Act VII of 1SSS, s 54 # ^ 

§ In Co(3rg add to s 5S3 — “ Piovided that m any case m which the decision of the 
Court of the Commissionei oi Assistant Commr-sionei pissed m appeal rev ones or 
modifies the deciee or older of the Cotut of ougmal juusdiction md is not cteclmed by 
any law for the time being m force to be final, the Court of the Judicial Commissioner 
may admit a second appeal, if, on a pci usal of the grounds of appealflmd of copies of 
the judgments of the lower Com ts, it is of opinion that a furthei consideration of the 
case is requisite foi the ends of justice ” — See Reg I of 1SS3, s 9 

|| In Coorg substitute for the wordf “ five ” m s 586 “ three ”, and add to the same see 
tion — “Piovided tint the Court of the Judicial Commissioner may admit a second 
appeal m such suits when the amount oi value exceeds one hundred lupees, if, on a 
pei usal of the giounds of appeal and of copies of the judgments of the lowei Couits, 
it is of opinion that a further consideration of the case is requisite for the ends of 
justice ’’—See Reg I of 18S5, s 9. 

In the Andaman and Nicobai Islands, s. 586 has been repealed. — See Reg I of 1884, s. 4. 
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CHAPTER XLII5. 

Of Appeals from Orders. 

Orders appeal* 588. An appeal shall lie from the following orders 
«>bie under this Code, and from no other such orders — 

(1) orders under section 20, staying proceedings in a suit ; 

(2) orders under section 32, striking out or adding the^iame of any 
person as plaintiff or defendant , 

(3) orders under section 36 or section 66, directing that a party shall 

appear m person ; 

(4) orders under section 44, adding a cause of action ; 

(5) orders under section 47, excluding a cause of action ; 

(6) orders returning plaints for amendment or to be presented to the 

proper Court ; 

(7) orders under section 111, setting-off, or refusing to set-off, one 
debt against another , 

(8) orders rejecting applications under section 103 (in cases open to 
appeal) for an order to set aside the dismissal of a suit ; 

(9) orders rejecting applications under section 108 for* an order to set 

aside a decree ex parte , 

(10) orders under sections 113, 120 and 177 ; 

(11) orders under section 116 or section 245, rejecting, or returning 
for amendment, written statements or applications for execution 
of decrees ; 

(12) orders under sections 143 and 145, directing anything to be im- 
pounded ; 

(13) orders under section 162, for The attachment and sale of move- 
able property , 

(14) orders under section 168 for attachment of property, and orders 
under section 170 for the sale of attached property ; 

(15) orders under section 261, as to objections to draft-conveyances 
or draft-endorsements ; 

(16) orders under section 294, fapd orders ur^dert section 312 or 
. section 313, for confirming, or setting aside, or refusing to set 

aside, a sale of immoveable property ; 

(17) orders in insolvency-matters, under section 351, section 352, 
section 353 or section 357**; 

(18) orders under section 366, paragraph two, section 367 or section 
368 : 

(19) orders rejecting applications under section 370 for dismissal of a 
suit ; 

(20) orders under section 371, refusing to set aside the abatement or 
dismissal of a suit ; 

(21) orders disallowing objections under section 372 ; 

(22) orders under section 454, section 455 or section 458, directing a 
next friend or guardian for the suit to pay costs ; 

* The word “ for ” m cL (9) of s 588 has been substituted by Act VII of 1888, s 55 (1). 

f-t These words in cl (16) of s 5S8 have been substituted by Act VII of 1888, s. 55 (2). 
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(23) orders in interpleader-suits under section 473, clause (a), (b) or 
(d), section 475 or section 476 ; 

(24) orders under section 479, section 480, section 485, section 492, 
section 493, section 496, section 497, section 502 or section ; 

(25) orders under section 514, superseding an arbitration ; 

(26) orders under section 518, modifying an award ; 

(27) orders of refusal under section 558 to re-adnut, or under section 
560 td i^-hear, an appeal , 

(28) orders under section 562, remanding a case ; 

(29) ofders under any of the provisions of this Code, imposing fines, 
or for the arsest or imprisonment of any person, except when 
such imprisonment is m execution of a decree. 

The orders passed m appeals under this section shall be final. 

589.* When an appeal from any order is allowed by this chapter, it 

What Courts shall lie to the Court to which an appeal would lie from 
to hear appeals the decree m the suit in relation to which such order 
was made, or, when such order is passed by a Court (not being a High 
Court) m the exercise of appellate jurisdiction, then to the High Court. 

tProvided that an appeal from an order specified m section 588, 
clause (17), shall he — 

(a) to the District Court where the order was passed by a Court 
subordinate to that Court, and 

(b) to the High Court m any other case 

Procedure m 590 The procedure prescribed m Chapter XLI shall, 
appeals frum or* so far as may be, apply to appeals from orders under 
ders * this Code, or under any special or local law m which 

a different procedure is not provided 

No other appeal 591. Except as provided m this Chapter, no appeal 
from ordeif, hut shall lie from any order passed by any* Court m the 
eu°r therein exercise of its original or appellate jurisdiction ; but 
SmemoTandum if any decree be appealed against, anv error, defect or 
of appeal against irregularity m a^iy such order, affecting the decision 
decree * of the case, may" be set forth as* a ground of objection 

in the memorandum of appeal. 


CHAPTER XLIV. 

# 

OF Pauper Appeals. 

592. Any person entitled under this Code or any other law to prefer 
Who may appeal an appeal, who is unable to pay th^j fee i^(juned foi the 
as pauper. petition of appeal, may, on presenting an application 

accompanied by a memorandum of appeal, be allowed to ^appeal as a 
pauper, subject to the rules contained m Chapters XXVI, XLI, 
XLII and XLIII, m so far as those rules are applicable . 


* The first para , and the word “ other ” m the second para, vf s. 589, repealed by Act 
VII of 1SS8, s 56, have been omitted, 
t Added by Act X of 1S88, s 3. 


A 19 
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Provided that the Court shall reject the application, unless upon a 
Procedure on P erusa ^ thereof and of the judgment and decree against 
Application foi which the appeal is made, it sees reason to think that 
admission of ap- the decree appealed against is contrary to law or to some 
peal usage having the force of law, or is otherwise erroneous 

or unjust. 

593 The inquiry into the pauperism of the applicant may be made 
inquiry into either by the Appellate Court or by the Court against 
paupensm whose decision the appeal is made under the orders of 
the Appellate Court 

Provided that, if the applicant was allowed to sae or* appeal as a 
pauper m the Court against whose decree the appeal is 
Proviso. made, no further inquiry m respect of his pauperism 

shall be necessary, unless the Appellate Court sees special cause to 
direct such inquiry. 


CHAPTEK XLV. 

Of Appeals to the Queen in Council. 

594. In this Chapter, unless there be something repugant in the 

_ , „ , subject or context, the expression “ decree” includes 

Decree defined als0 judgment and order. 

595. Subject to such rules as may, from time to time, be made by 
When appeals Her Majesty m Council regarding appeals from the 

he to Queen m Courts of British India, and to the provisions herein- 
Counc ? after contained, 

an appeal shall lie to Her Majesty m Council — 

(a) from any final decree passed on appeal by a High Court or any 
other Court of final appellate jurisdiction ; 

(b) from any 7 final- decree passed by a High Court m the exercise of 

original civil jurisdiction, and 

(c) from any decree, when the case, as hereinafter provided, is cer- 

tified to be a fit one for appeal to^Her Majesty in Council. 

Value of sub- 596 In each of the cases mentioned in clauses ( a ) and 
ject-matter (£) 0 f section 595, . 0 

the amount or value of the subject-matter of the suit^in the Court 
of first lnstanee^must be ten thousand rupees or upwards, and the 
amount or mine of the matter in dispute on appeal to Her Majesty 
in Council must be the same sum or upwards, 

t or the decree must involve, directly or indirectly, some claim or ques- 
tion to, or respecting, property of like amount or value, 
and, where She decree appealed from affirms the decision of the 
Court, immediately below the Court passijig such decree, the appeal 
must involve some substantial question of law. 

Bar of certam 597. Notwithstanding anything contained in sec- 
appeals tion 595, a 

no appeal shall lie. ^o Her Majesty in Council from the judgment 
of one Judge of a High Court established under the twenty-fourth and 
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twenty-fifth of Victoria, Chapter 104, or .of one Judge of a Division 
Court, or of two or more Judges of such High Court, or of a Division 
Court constituted by two -or more Judges of such High Court, wher- 
ever such Judges are equally divided in opinion, and do not amount 
in number to a majority of the wnole of the Judges of the High Court 
at the time being , * 

and no appeal shall lie to Her Majesty m Council from any decree 
which, undes section 586, is final. 

Application to 593 . Whoever desires to appeal under this chapter 
deciee com- to Her Majesty m Council must apply by petition to 
plained of. the*Court whose decree is complained of. 


Time within 

taon°must ll b a e 599. Re P- ty Act VII of 1888, s. 57. 

made 

600 Every petition under section 598 must state the grounds of 
Certificate as appeal, and pray for a certificate, either that, as regards 
to value or amount or value and nature, the case fulfils the require- 
fitness ments of section 596, or that it ja otherwise a fit one 

for appeal to Her Majesty m Council. 

Upon receipt of such petition, the Court may direct notice to be 
served on the opposite party to show cause why the said certificate 
should not be granted. 

Effect of re- 6ox. If such certificate be refused, the petition shall 
S o!ctl “' be dismissed : _ ’ ' 

Provided that, if the decree complained of be a final decree passed 
by a Court other than a High Court, the order refusing the certificate 
shall be appealable* to the High Court to which the former Court is 
subordinate. 

Security and b02. If the certificate be granted, the applicant shall, 
deposit required within six months from the date of the decree com- 
on grant of cer- plained of, or thin six weqks jrom the grant of the 
fclW4 ' e * certificate, whichever is the later date — 

(m) give security for the costs of the respondent, and 

(i b ) deposit the amount required tg defray«fche expense of translating, 

transcribing, indexing a$d transmitting to Her Majesty m 
* Council a correct copy of the whole record of the suit, except — 

( 1 ) formal documents directed to be excluded by any order of 

Her Majesty in Council in force for the time being ; 

(2) papers which the parties agree to excltide ; * 

( 3 ) accounts, or portions of accounts, which the officer empow- 

ered by the Cfourt for that purpose considers unnecessary, 
and which the parties have not specifically asked to be 
include^ and 4 


« See Act VII of 1S8S, s 57 
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(4) such other documents as the High -Court may direct to be 
excluded . 

and when the applicant prefers to print in India the copy of the 
record, except as aforesaid, he shay also, within the time mentioned 
in the first clause of this section, deposit the amount required to 
defray the expense of printing such copy. ' 

Admission of 603. When such security has been completed and 
appeal and pro- deposit made to the satisfaction of the Court, the 
cedure thereon. Court may— 

(а) declare the appeal admitted, and 

(б) give notice thereof to the respondent, and shajl then 

(c) transmit to Her Majesty m Council, under the seal of the 
Court, a correct copy of the said record, except as aforesaid, 
and 

(i d ) give to either party one or more authenticated copies of any of 
the papers iruthe suit on his applying therefor and paying the 
reasonable expenses incurred in preparing them. 

604. At any time before the admission of the appeal 
the Court may, upon cause shown, revoke the accept- 
ance of any such security, and make further directions 
thereon. 

605. If at any time after the admission of 1 the 
appeal, but before the transmission of the copy of* the 
record, except as aforesaid, to Her Majesty in Council, 
such security appears inadequate, 

or further payment is required for the purpose of translating, trans- 
cribing, printing, indexing, or transmitting the copy of the record, ex- 
cept as aforesaid, 

the Court may order the appellant to furnish, within a time to be 
fixed by the Court, other and sufficient security, or to make, within 
like time, the required payment. 

Effect of 606. If the appellant fail to comply with such order, 
failure to com- the proceedings shall be stayed, 
ply with order „ ^ 


Revocation of 
acceptance o f 
security. 


Rower to 
order further 
security or pay- 
ment. 


and the appeal shall not proceed without an order in this behalf 
of Her Majesty in Council, ~ r 

and in the meantime execution of the decree appealed against shall 
not be stayed. ~ * 

607. Wh£n the copy of the 'record, except as aforesaid, has been 
Refund of transmitted to Her Majesty m Council, the appellant 

balance of de- may obtain a refund of the balance, if any, of the 
£° sit - amount which he has deposited under section 602. 

608. Notwithstanding the admission of any appeal under this 
Powers of Chapter, the decree appealed against shall be uncon- 

Court pending ditionally enforced, unless the Court admitting the 
appeal. appeal otherwise directs. 

But the Court may, if it thinks fit, on any special cause shown by 
any party interested m the suit, or otherwise appearing to the Court, 
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(a) impound any movable property m dispute or any part thereof, 

or 

(b) allow the decree appealed against to be enforced, taking such 
security from the respondent as the Court thinks fit for the due 
performance of any order which Her Majesty m Council may 
make on the appeal, or 

(c) stay the execution of the decree appealed against, taking such 

security # from the appellant as the Court thinks fit for the due 
performance of the decree appealed against, or of any order 
wkich Her Majesty m Council m $y make on the appeal, or 

(d) place any party seeking the assistance of the Court under such 
conditions, or give such other direction respecting the subject- 
matter of the appeal, as it thinks fit. 

609. If at any time during the pendency of the appeal, the security 

Increase of se- 80 furnished by either party appears inadequate, the 

cunty found in- Court may, on the application of £he other party, re- 
adequate quire further security. 

In default of such further security being furnished as required by 
the Court, if the original security was furnished by the appellant, the 
Court may, on the application of the respondent* issue execution of the 
decree appealed against as if the appellant had furnished no such 
security. 

And, if the original security was furnished by the respondent, the 
Court shall, so far as may be practicable, stay all further execution of 
the decree, and restore the parties to the position m which they re- 
spectively were when the security which appears inadequate was fur- 
nished, or give such direction Respecting the subject-matter of the 
appeal as it thinks fit. 

610. Whoever desires to enforce or to obtain execution of any order 

Procedure to °‘ ^ el ‘ Majesty in Council shall apply by petition, 

enforce orders of accompanied by a certified copy of the decree or order 
Queen m Coun- made in appeal and sought to be enforced or exe- 
cil - cuted, to the Court from which the appeal to Her 

Majesty was preferred * * * 

Such Court shall transmit the order of Her Majesty to the Court 
whidh made jhe first decree appealed from, or to such other Court as 
Her Majesty by her said order may direct, afid shall (upon the appli- 
cation of either party) give such ejections as may be required for the 
enforcement or execution of the same ; and the Court to which the said 
order is so transmitted shall enforce or execute it accordingly, in the 
manner and according to the rules applicable to the execution of its 
original decrees. * * 

*In so far as the order awards costs to the respondent, it maybe exe- 
cuted against a surety therefor, to the extent to which he has rendered 
himself liable, m the same manner as it may be executed against the 
appellant ; ( 


Added toy Act VII of 1888, s. 58. 
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^Provided that such notice in writing a| the Court in each case 
thinks sufficient has been given to the surety! 

When any moneys expressed to be payable in British currency are 
payable m India under such orde% the amount so payable shall be 
estimated according to the rate of exchange for the time being fixed by 
the Secretary of State for India m Council, with the concurrence of the 
Lords Commissioners of Her Majesty’s Treasury, for the adjustment of 
financial transactions between the Imperial and the Indian Govern- 
ments. 

611. The orders made by the Court which enforces or executes the 

A p p e a l ag- order of Her Majesty in Council, relating to such enforce- 
amst order re- ment or execution, shall be appealable in the same 
ecution g t0 eX * manner and subject to the same rules as the orders of 
cv^lou. SU ch Court relating to the enforcement or execution of 

its own decrees. 

Power to 612. The High Court may, from time to time, make 
make rules rules consistent with this Act to regulate — - 

(a) the service of notices under section 600 ; 

(b) the grant or refusal of certificates, under sections 601 and 602, 
by Courts of final appellate jurisdiction subordinate to the 
High Court ; 

(c) the amount and nature of the security required under sections 

602, 605 and 609 ; 

(d) the testing of such security ; 

(e) the estimate of the cost of transcribing the record ; 

(f) the preparation, examination a$d certifying of such transcript ; 

( g ) the revision and authentication of translations ; 

(A) the preparation of indices to transcripts of records* and of lists of 
the papers not included therein ; 

(i) the recovery of costs incurred m British India in connection with 
appeals to Her Majesty in Council ; 

and all other matters connected with the enforcement of this chapter. 

All such rules shall be published in ''the local official Gazette, and 

Publication of shall thereupon have the force of law m the High Court 
yules and the Courts of final appellate jurisdiction subordinate 

thereto. * ** . 

613. All ruldS heretofore made and published by any High Court 

Legalization relating to appeal to *Her Majesty m Council, and m 
of exist mg force immediately before the passing of this Act, shall, 
rules. so as they are consistent with this Act, be deemed 

to have been Eftade and published hereunder. 

<614. In sections 595 and 612, the expression “ High Court 3 ’ shall be 

Recorder of deemed to include also the Recorder of Rangoon, but 
r Rangoon, no t so as to empower him to make rules binding on 

Courts other than his own Court. 


Added by Act VIII of 1890, s. 58 



THE CODE OF CIVIL PROCEDURE. 


151 


Construction 
of Bengal Regu- 
lation III of 
1828, section 4, 
clause 5. 


Saving of Her 
Majesty’s plea- 


and of rules for 
conduct of busi- 
ness befoie Judi 
cial Committee- 


615. Th$ rules andfrestrictions referred to in Bengal 
Regulation III of 1828, section IV, clause fifth, shall 
be deemed to be the rules and restrictions applicable to 
appeals under this? Code from the decisions of tne 
High Court oi Judicature at Fort William m Bengal. 

616. Nothing herein contained shall be understood — 

(a) to bar the full and unqualified exercise of Her 
Majesty’s pleasure m receiving or rejecting ap- 
peals to Her Majesty m Council, or otherwise howsoever, or 

( b ) to interfere with arty rules made by the Judicial 
* Committee of the Privy Council, and for the time 

being m force, for the presentation of appeals to 
Her Majesty in Councillor their conduct before 
the said Judicial Committee. 


And nothing in this chapter applies to any matter of criminal or 
admiralty or vice-admiralty jurisdiction, or to appeals from orders and 
decrees of Prize Courts. 


PART VII. . 


CHAPTER XL VI. 

Of Reference to and Revision By the High Court. 

617. If before or on the hearing of a suit or an appeal m which the 
Reference of decree is final, or if m the execution of any such decree, 
question to any question of law or usage having the force of law, 
High Court. or the construction of a document, which construction 
may affect the merits, arises, on which the Court trying the suit or 
appeal, or executing the decree, entertains reasonable doubt, the Court 
may, either of its own motion or on the application of any of the 
parties draw up a statement of the facts of the case ana the point on 
which doubt is entertained, and refer such statement with its own 
opinion on the point for the decision of the High Court 

8! 8. The Couffc may either stay the proceedings or 
deciee^^ontin- Proceed in the case notwithstanding such reference, and 
gent upon opm- may pass a decree or order contingent upon the opm- 
Court Hish ^i°n of the High Court on the g point referred ; 

• 6 « 
but aio execution shall be issued, property sold or person*imprisoned 
in any case m which such reference is made until the receipt of a 
copy of the judgment of the High Court upon such reference. 

619. The High Court shall hear the parties to j:he case in which the 
Judgment of reference is made, m person or by tneir respective 
High Court to pleaders, anjJ shall decide the point so referred, and 
and^ase^ispos- transmit a copy of its judgment, under the sig- 

ed of according- nature of the Registrar, to the Court by which the 
reference was made ; and such Court shall, on the 


Ss 618-620 has been repealed m A j mere and Merwara— see Reg I of_lS77, s. 2 and seh tv 
and supi a, s 3 
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receipt thereof, proceed to dispose of the case? in conformity with the 
decision of the High Court. * 

c^tsof iefei- 620. Costs, if any, consequent on a reference for 'the 
ence to High opinion of the High Court, shall be costs m the case. 
Court 0 

621. When a case is referred to the High Court under this chapter, 
Power to alter the High Court may return the case for ^amendment, 
&c >; decrees of and may alter, cancel or set aside any decree or order 
Court makmg w kich the Court making the reference has pas^d m the 
roieicucc. case out of which the reference arose, and make such 
order as it thinks fit. r 

622 * The High Court may call for the record of any case in which 
no appeal lies to the High Court, if the Court by which 
f o iTTc o rd & of the case was decided appears to have exercised a juns- 
cases not appeal- diction not vested m it by law, or to have failed to 
Court 0 H 1 g h exercise a jurisdiction so vested, or to have acted in the 
exercise of its jurisdiction illegally or with material ir- 
regularity ; and may pass such order in the case as the High Court 
thinks fit. 


PART VIII. 


CHAPTER XLVII. 

Op Keview of^Judgment 

for "review^o^ 623. Any person considering himself aggrieved — 
Judgment, 

(a) by a decree or order from which an appeal is hereby allowed, 
but from which no appeal has been preferred ; 

(b) by a decree or order from which no appeal is hereby allowed ; or 

( c ) by a judgment on.a reference from a Court of -Small Causes, 

and who, from the discovery of new and important matter or evi- 
dence which, after the exercise of due diligence, was not withip. his 
knowledge or could not be produced by him at the *Hme when the 
decree was passed or order made, or on account of some* mistake or 
error apparent on the face of .the record, or for any other suQicient 
reason, desires to obtain a review of the decree passed or order made 
against him, 

* In the Andaman and Nicobai Islands substitute the following for s 6G2 — 

u The High Court may call foi the recoid of any pioceedmg of a Court subordmate to 
it, and, if it appeals that there has been m the proceeding an enor material to the merits 
of the case, may pass such judgment or ordei theieon as it thinks fit ’’—See Reg I of 
18S4, s. 4. 

In the Punjab s 622 is to be read subject to the omission of the words * f illegally or ” 
and subject to the modification that for the purposes of tfye section no appeal shall be 
deemed to he from the appellate decree of a Divisional Court to the Chief Court in cer- 
tain cases,— see Act XVIII of 1SS4, s 70 Section 70 of Act XYIII of 1884 has however 
been icpealed m so fai as legards Revenue Courts by Act XVI of 1887 s. 3 and sch 
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may apply for a revebsof judgment to* the Court which passed the 
decree or made the order, or to the Court, if any, to which the busi- 
ness of the former Court has been transferred. 

A party who is not appealing from a decree may apply for a review 
of judgment notwithstanding the pendency of an appeal by some 
other party, except when the ground of such appeal is common to the 
applicant and the appellant, or when, being a respondent, he can 
present to the Appellate Court the case on which he applies for the 
review. 

624. Except upon the ground of the discovery of such new and im- 

T o whom ap* P or ^nt matter or evidence as aforesaid, or of some 
plications f or clerical error apparent on the face of the decree, no ap- 
ieview maybe plication for a review of judgment, other than that of 
a High Court, shall be made to any Judge other than 
the Judge who delivered it. 

Form of ap. b25. The rules hereinbefore contained as to the form 
plications for of making appeals shall apply, mutatis mutandis, to ap- 
review. plications for review. 

Application 626. If it appears to the Coi^rt that there is not 
when rejected, sufficient ground for a review, it shall reject the ap- 
plication. 

If the Court be of opinion that the application for the review 
Application should be granted, it shall grant the same, and the 
when granted Judge shall record with his own hand his reasons for 
such opinion . 

Provided that — 

Pioviso. « 

(a) no such application shall be granted without previous notice to 
th< opposite party, to enable him to appear and be heard in 
su port of the decree, a review of which is applied for ; and 

(h) no such application shall be granted on the ground of dis- 
covery of new matter or evidence which the applicant alleges 
was not witliin his knowledge, or could not he adduced by him, 
when the decree or order was passed,' "without strict proof of 
such allegation ; and 

(cf* an application made under section 624 to the Judge who deli- 
vered the judgment may, if tjfciat Judge has ordered notice to 
issue* under proviso (a) this section, be dispose^ of by his 
'successor. 

627. If the Judge or Judges, or any one of the Judges, who passed 
the decree or order, a review of which is appled for, 
continues or continue attached to fhe CofSrt at the time 
consisting of when the application for a review is presented, and is 
two or more no ^ or are not precluded by absence or other cause, for 
Judges. a p er i 0 d of six months next after the application, from 

considering the decrej or order to which the application refers, such 


Added by Aet VII of 1SSS, s. 59. 


A 20' 7 
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Judge or Judges or any of them shall hear n the application, and no 
other Judge or Judges of the Court shall hear the same. 

628 If the application for a review be heard by more than one 
« Application Judge and the Court be equally divided, the applica- 
tion rejected tion shall be rejected. 

If there be a majority, the decision Shall be according to the opi- 
nion of the majority. 

Order of rejec- 629. An order of the Court for rejecting the appli- 
tion final cation shall be final ; but, whenever such application 

Objections to 1S admitted, the admission may be objected A) on the 
ground that it was — 

(а) m contravention of the provisions of section 624, 

(б) in contravention of the provisions of section 626, or 

(e) after the expiration of the period of limitation prescribed there- 
for and without sufficient cause. 

Such objection m#y be made at once by an appeal against tbe order 
granting the application, or may be taken in any appeal against the 
final decree or order made m the suit. 

Where the application has been rejected in consequence of the 
failure of the applicant to appear, he may apply for an order to have 
the rejected application restored to the file, and, if it be proved to the 
satisfaction of the Court that he was prevented by any sufficient cause 
from appearing when such application was called on for hearing, the 
Court may order it to be restored to the file upon such terms us to 
costs or otherwise as it thinks fit, and shall appoint a day for hearing 
the same. 

No order shall be made under thjp section unless the applicant has 
served the opposite party with notice in writing of the latter appli- 
cation. 

No application to review an order passed on review or on an appli- 
cation for a review shall be entertained. 

Registi y of ap- 630 When an application for a review is granted, a 

plication grant- note thereof shall be made m the register and the 
Court may at once re-bear the caseior make such order 
s m regard to the re-hearing as it thinks fit. 


PART IX. 

<■> 


CHAPTER XLYIII. 


Special Rules relating to the Chartered High Courts, 

T* 

Chapter to 631. This chapter applies only to High Courts which 
apply only to are or may hereafter be established under the twenty- 
Courts Hlgh ^urth and twenty -fifth of Victoria, chapter 104 (An 
Act for establishing High Courts of Judicature in India). 


Application of . 63& Except as provided in this chapter the provi- 
Code to High sions of this Code apply to such High Courts, 

Courts 
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High Court to 633. The High Court shall take evidence, and re- 
record judg- cord judgments and orders in such manner as it by 
meats according ru } e f rom time to time directs, 
to its ovra rules. <-» 


634. Whenever a High Court considers it necessary that a decree 

made in the exercise of its ordinary original civil 
executwnof de- jurisdiction should be enforced before the amount of 
cree before ascer- the costs incurred m the suit can be ascertained by 
costs 1 and*^ ° f ^ axatlon > tbe Court may order that the decree shall be 
<a executed forthwith, except as to so much thereof as 

relates to the costs ; * 

execution tor and, as 80 rouch thereof as relates to the costs 
costs subse - that the decree may be executed as soon as the amount 
quentiy. of the costs shall be ascertained by taxation. 

635. Nothing in this Code shall be deemed to authorize any person 

Unauthorized °. n of another to address theTlourt m the exer- 

persons not to cise of its ordinary original civil jurisdiction, or to ex~ 
addiess Court. amine witnesses, except when the Court shall have in 
the exercise of the power conferred by its charter authorized him so 
to do, or to interfere with the power of the High Court to make rules 
concerning advocates, vakils and attorneys. 

636. Notices to produce documents, summonses to witnesses, and 

Who may serve ©very other judicial process, issued in the exercise of 

process of High the ordinary or extraordinary original civil jurisdiction 
Court of the High Court, and of its matrimonial, testamentary 

and intestate jurisdictions, except summonses to defendants issued 
under section 64, writs of execution and notices under section 553, 
may be served by the attorneys m the suit, or by persons employed 
by them, or by such other persons as the High Court by any rule on 
order, from time to time, directs. 


637. Any non-judicial or quasi -judicial act which this Code requires 
Non-judicial to done ^7 a ^udge, an ^ any act ^hick may be done 

acts maybe done by ajCommissioi^r appointed to examine and adjust 
by Registrar accounts under section 394, tftay’be done by the Regis- 
trar of the Court or by such other officer of the Court as the Court 
may direct todo such act. 

The High Court may, from time ty time, by rule declare what shall 
be deemed tb be non-judicial and 0 quasi-judicia! acts withm^the mean 
ing of tins section. 

638. The following portions of this Code shall not apply to the 
Sections not High Court in the exercise of its ordinary or extraordi- 

appiymg to nary original civil jurisdiction, namely, auctions 16, 17 
Semal 0Ur civ5 an( * *9, sections 54, clauses (a) and (b\ 57, 119, 160, 
jurisdiction 182 to 185 (both inclusive), 187, 189, 190, 191, 192 (so 
far as relates to the manner of taking evidence), 198 to 
206 (both inclusive), and so much of section 409 as relates to the 
making of a memorandum ; * 

and section 579 shall not apply to the High Court m the exercise 
of its appellate jurisdiction. 
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Code not to Nothing in this Code shaH extend or apply to any 
affect High Judge of a High Court in the exeicise of jurisdiction as 

Court in exer- an i nso ivent Court. 
ei»e of insolvent 0 

3 unsdiction 

639. The High Court may, from time -to time, frame forms for any 
Power to proceeding m such Court, and may make rules as to 
frame forms the books, entries and accounts to be kept^iy its officers. 


PART X. 

CHAPTER XLIX. 

Miscellaneous. 

Exemption of 640. Women, who according to the customs and man- 
certain women ners^of the country ought not to be compelled to appear 
?p°p^aran e c r e S . 011ftl m P ublic > sba11 be from Phonal appearance in 

But nothing herein contained shall be deemed to exempt such 
women from arrest m execution of civil process* in any case m which 
the arrest of women is not prohibited by this Code.* 

Local Covern. 641 The Local Government may, by notification m 
ment may ex- the official Gazette, exempt from personal appearance 
Srsons* er fVom Court any person whose rank, in the opinion of such 

personal appear- Government, entitles him to the privilege of exemption, 
ance and may, by like notification, withdraw such privilege. 

The names and residences of the persons so exempted shall, from time 
Lists of names ^ me 5 be forwarded to the High Court by the Local 

of persons ex- Government, and a list of such persons shall be kept 
empted to be^ suc h Court, and a list of such persons as reside with- 

ep in our s. local limits of the jurisdiction of each Court 

subordinate to the High Court ^hall be kept in such subordinate 
Court. 

When any person §o exempted claims the privi- 
mSsion render- lege of such exemption, and it is consequently neces- 
ed necessary by sary to examine him by commission, he shall pay the 
2X mg prm * costs of i bat commission, unless the party requiring 
- his evidence pays^uch costs. 

Persons exempt 642 No Judge, Magistrate or other judicial officer 
from arrest un- shall be liable to arrest under civil process while going 
( der civil process t 0> presiding in, or returning from his Court. 

And, texeept as provided m section 33? A, sub-section (5), and sec- 
tions 256 and 643, f where any matter is pending before a tribunal 
having jurisdiction therein, or believing in good faith that it has such 
jurisdiction, the parties thereto, their pleaders, mukhtars, revenue- 
agents and recognized agents, and their witnesses acting m obedience 
to a summons, shall be exempt from arrest under civil process while 

These words in s. 640 have been added by Act VI of 1SSS, s. 6. 
t-t This part of s. 642 has been substituted by Act VI of ISS8, s. 7. 



THE CODE OF CIVIL PRO CEBU RE* 


157 

going to or attending such tribunal for ilie purpose of such matter, 
and while returning from .such tribunal, 

643. When in a case pending before any Court there appears to the 
Procedme m Court sufficient ground for sending for investigation 

case of certain to the Magistrate a charge of any such offence as is 
offences. described m* section 193, section 196, section 199, 

section 200, section 205, section 206, section 207, section 208, section 
209, section section 463, section 471, section 474, section 475, 
section 476 or section 477 of the Indian Penal Code, which may be 
made in*the course of any other suit or proceeding, or with respect to. 
any document offered in evidence m the case, the Court may cause 
the person accused to be detained till the rising of the Court, and 
may then send him m custody to the Magistrate, or take sufficient 
bail for his appearance before the Magistrate 

The Court shall send to the Magistrate the evidence and documents 
relevant to the charge, and may bind over any person to appear and 
give evidence before such Magistrate. 

The Magistrate shall receive such charge and proceed with it ac- 
cording to law. 

644. Subject to the power conferred on the* High Court by section 
Use of forms m 639 and by the twenty-fourth and twenty-fifth of Vic- 
fourth schedule tona, Chapter 104, section 15, the forms set forth m 
the fourth schedule hereto annexed, with such variation as the cir- 
cumstances of each case require, shall be used for the respective 
purposes therein mentioned 

645. The language which, when this Code comes into force, is the 
Language o f language of any "Court subordinate to a High Court 

subordinate shall continue to be the language of such subordinate 
Courts. Court until the Local Government, otherwise orders ; 

but it shall be lawful for the Local Government, fropi time to time, 
to declare what language shall be the language of every such Court 
645A In any Admiralty or Vice- Admiralty cause of salvage, towage 
Assessors m or collision, the Court, whether it be exercising its on- 
causes of sal- gnfal or its appellate juiibjiGt&on, may, if it thinks fit, 
vage 5 &C. and upon request of either party to such cause shall, 

summon to its assistance, m such manner as the Goitre may, hy rule, 
from time t/time, direct, two competent assessors , and such assessors 
shall attend and assist accordingly. " « 

Every such assessor shall receive sueh fees for his attendance as the 
Court by rule prescribes Such fees shall be paid by such of the parties 
as the Court m each case may direct. 

646. Whenever the Eegistrar of a Court of .Small Causes has any 

doubt upon any question of law or usage having the 
Regi°stm?s r of force of or as to tlie construction of a document, 
Small Cause which construction may affect the merits of the decision, 
Courts to state p e ma y s t a te a case for the opinion of the Judge ; and 
cases * all tho provisions herein contained relative to the stating 

of a case by the Judge shall apply, mutatis mutahdis, to the stating of a' 
case by the Eegistrar, 
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646A* CO 

Power to refer 
to High. Court 
questions as to 
jurisdiction m 
small causes. 


If at any time before judgment sf Court in which a suit has 
been instituted doubts whether the suit is cognizable by 
a Court of Small Causes or is not so cognizable, it may 
submit the record to the High Court with a statement 
of its reasons for the doubt ^as to the nature of the suit. 


Power to Dis- 
trict Court to 
submit for revi- 
sion proceedings 
bad under mis- 
take as to ju- 
risdiction 1 n 
small causes. 


(2) On receiving the record and statement the High Court may order 
the Court either to proceed with the suit or to return *clae plaint for 
presentation in such other Court as it may m its order declare to be 
competent to take cognizance of the suit. 1 

646B.* ( 1 ) If it appears to a District Court that a 
Court subordinate thereto has, by reason of erroneously 
holdmg a suit to be cognizable by a Court of Small 
Causes or not to be so cognizable, failed to exercise a 
jurisdiction vested in it by law, or exercised a jurisdic- 
tion £ot so vested, the District Court may, and if re- 
quired by a party shall, submit the record to the High 
Court with a statement of its reasons for considering the opinion of 
the subordinate Court jvith respect to the nature of the- suit to be 
erroneous. 

(2) On receiving the record and statement the High Court may pass 
such order in the case as it thinks fit. 

(8) With respect to any proceeding subsequent to decree m any case 
submitted to the High Court under this section, the High Court may 
make such order as m the circumstances appears to it to he just and 
proper. * 

(ij) A Court subordinate to a District Court shall comply with any 
requisition which the District Court may make for any record or in- 
formation for the purposes of this section. 

647. The procedure herein prescribed shall be followed, as far as it 
Miscellaneous can be made applicable, m all proceedings m any Court 

proceedings. of civil jurisdiction other than suits and appeals. 

The High Court may, from time to time, make rubs to provide for 
Admission of admission, m such proceedings, of affidavits as 
affidavits as evi- evidence of the matters to which suclvaffidavits respee- 
dence * tively relate ; and such rules, on being punished m the 

local official Gazette, shall have the* force of law. 

648. Whege any Court desires that &ny person shall he arrested or 
Procedure that any property shall be attached under any provision 

of this Code not relating to the execution of decrees, 
and such person resides or property is situate outside 
t&e local limits of its jurisdiction, the Court may, m its 
discretion, issue a warrant of arrest or make an order of 
attachment, and send to the District Court within the local limits of 
whose jurisdiction such person or property resides or is situate a copy 
of the warrant or order, together with the probable amount of the costs 
of the arrest or attachment. 


■when person to 
be arrested or 
property to be 
attached as out- 
side district. 


* Ss, 646A and S15B have been inserted by Act VII of 1SS&, s 60. 
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The District Court shall, on receipt of f such copy and amount, cause 
the arrest or attachment to be made by its own officers, or by a Court 
subordinate to itself, and ‘shall inform the Court which issued or made 
such warrant or order of the arres# or attachment : 


%nd the Court ma king an arrest under this section shall send the 
person arrested to the Court by which the warrant of arrest was issued, 
unless he shows cause to the satisfaction of the former Court why he 
should not bb sent to the latter Court, or unless he furnishes sufficient 
security for his appearance before the latter Court or (where the 
case is (fue under Chapter XXXIV) for satisfying any decree that may 
be passed against &m by that Court, m either of which cases the 
Court making the arrest shall release him * 

f ' Where a person to be arrested or moveable property to be attached 
under this section is within the local limits of the ordinary original 
civil jurisdiction of the High Court of Judicature at Fort William in 
Bengal or at Madras or Bombay, or of the Court *of the Recorder of 
Rangoon, the copy of the warrant of arrest or of the order of attach- 
ment, and the probable amount of the costs of the arrest or attach- 
ment, shall be sent to the Court of Small Causes of Calcutta, Madras, 
Bombay or Rangoon, as the case may be, and ttfat Court, on receipt 
of the copy and amount, shall proceed as if it were the District 
Court, t 


Rules applicable 
to all civil pro- 
cess for anest, 
sale or pay- 
ment 


649. The rules contained in Chapter XIX shall apply 
to the execution of any judicial process for the arrest 
of a person or the sale of property or payment of 
money, which may be desired or ordered by a Civil 
Court m any civih proceeding 
In the same chapter the expression 44 Court which pased a decree, 31 
or words to that effect, shall, unless there is something repugnant in 
the context, be deemed to include, where the decree tb be executed 
is passed m appeal, the Court which passed the decree against which 
the appeal was preferred, and, where the Court which passed the 
decree to be executed has ceased to exist or to have jurisdiction to 
execute it, the Court which, if the suit wherhiiAhe decree was passed 
were instituted at the time of making application for execution of the 
decree, would have jurisdiction to try such suit. 

650. The 0 provisions of Chapters XIV and® XV relating to witnesses 
Application of apply to all person# required to give evidence or 

rules as' to wit- to produce documents m any proceeding under this 
nesses. Code. 


650A. Summonses issued by any Civil or Revenue # Court situate 
Service of foi- beyond the limits of British India may be sent to the 
eign summon- Courts m British India and served as if they had been 
$es. issued by such Courts m British India and served as if 

they had been issued by such Courts : Provided that the Courts issuing 

*-* This para m s 648 has been substituted by Act til of 1888, s. 61 (1). 

H The last para, of s. 648 has been added by Act VII of 1888, s, 61 (S)„ 
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such summonses have been established *or continued* by the authority 
of the Governor General m Council, or that the Governor General m 
Council has, by notification m the Gazette of India } declared the 
provisions of this section to apply to, such Courts. 

The Governor General m Council may, by like notification, cancel 
any notification made under this section* but not so as to invalidate 
the service of any summons served previous to such cancellation. 

Penalty foi resis- ® * 

tins approben- 

f “ S “ “u‘Ld| 651. Rep. by Act X of 1386, » 21+ (2) t 

under Code or 9 

civil process 

652, The High Court may, from time to time, make rules consistent 
powei to m ike W1 ^ this Code to regulate any matter connected with 
sob'idi iry rules its own procedure or the procedure of the Courts of Civil 
of proccduie Judicature subject to its superintendence. All such 
rules shall be published m the local official Gazette, and shall there* 
upon have the force of law 

\ A High Court not established under the Statute 24 and 25 
Victoria, chapter 10 A* {an Act for establishing High Courts of Judi- 
cature in India) may, from tune to time, with the previous sanction of 
the Local Government, make, w ith respect to any matter other than 
procedure, any rule which any High Court so established might under 
section 15 of that Statute make with respect to any such matter for 
any part of the territories under its jurisdiction which is not included 
within the limits of a presidency-town Kules so made shall be pub- 
lished m the same manner, and shah thereupon have the same force, 
as rules made and published under this section for the regulation of 
matters connected with procedure 

Release on - 053$$ {!) At anytime after a warrant of arrest has 

ground ut ill been issued under this Code, the Court may cancel it on 
aes VVv.l ud °* the ground of the serious illness of the person against 
whom the warrant was issued 

(2) When a judgment-debtor has beffen arrested under this Code the 
Court may release him if m its opinion he is not m a fit state of health 
to undergo imprisonment * r 

(J) When a judgment-debtor has been committed to^ail be maybe 
released therefrom — * * .. 

(a) by tVe Local Government, oo*the ground of his suffering from 
any infections or contagious disease, or 

(b) by the committing Court, or any Comb to which that Court is 
subordinate, on the ground of his suffering from any serious illness. 

(4) A judgment-debtor released under this section may be re-arrest- 
ed, but the period of his imprisonment s^all not m the aggregate ex- 
c eed that prescribed m section 342 or section 481, as the case ma y be. 

* These words ms. 030A have been inserted by Act Vll of 18SS, s 62 

t S 24 of Act X of 1SSG is m force m Unpei Burma genei ally, excepting the Shan States 
— cee Act XX of ISSu, s. o«smd Sell II, Pt I * 

t The second para, of s (02 his been added by Act VII of 1888, s, 63. 

fed 633 has been added by Act VI of IS8b s. 8. 
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THE FIRST SCHEDULE, 


* (See section 3) 
Acts ‘repealed 


Number and year 

• • 

Subject oi title 

Extent of repeal. 

X of l£i7 

The Code of Civil Pro- 

So much as has not 

• 

cedure. 

been repealed. 

XII of 1879 

! Amending Act X o 
| 1877, &c. 

Sections 1 to 103 (both 
inclusive). 

VII of 1880 

! 

Merchant Shipping ... 

Section 85. 


THE SECOND SCHEDULE. 

(See section 5) 

Chapters and sections of this Code extending to Provincial 
Courts of Small Causes. 

Preliminary Sections 1, 2, 3 and 5. 

Chapter I. — Of the Jiyisdiefron of tne Courts and Res 
Judicata , except section 11. 

Chapter II —Of the Place oi Suing, except secno i 20, para- 
graph 4, and sections m 24 \ Loth inclusive). 
Chapter III — Of Parties and their Appenvaiees, Applications 

and Acts 

Ohapier IV. — Of the Frame of the S nt. except section 42 and 

* set tn uP ^4 rule t* 

Chapter Y. — Of the Jactitation of Saits. 

Chapter VI.*— Of the Issue and Service of Sammons, except 

s section 77 « 

Ch after # ' PH — Of the Appearance of the P t rtes and Conse- 
„ qaence of N oiv appearance * 

Chapter^ YIIL — Of Written Statements and Set-off. 

Chapter IX.— Of the Elimination of the Parties by the Court, 

except section 119 . „ 

Ch apter X — Of Discovery and the Admission, &c., of Documents. 
Chapter XII. — Section .155, first paragraph, Judgment where 
* ^ either parly fails to produce his evidence 

Chapter XIII. — Of Adjournments. 

Ohapter XIV.— Of^the Summoning and Attendance of Witnesses. 

leferiing to Ckaptei VIU, has been amended, and that refeiung to 
Chapter XVI incited by Act IX of 1887, s. 20. 


A 21 
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THE SECOND* SCHEDULE— 

t Vi'tpt'sf# a»>f s&'tivs oj tLs Code extending to Provincial Courts of 
Small Causes — continued. 

Chapter XV — Of the Hearing of the suit and Examination o* 
Witnesses, except sections 182 to 188 (both 
inclusive}. 

Chapter* XVI — Of Affidavits 

Chapter XVII — Of Judgment and Decree, except sections 204* 
207, 211, 212, 213, 214 and 215. 

Chapter XVIII —Sections 220, 221 and 222, of Costs 

Chapter! XIX. — Of the Execution of Decrees, sections 223 to 236 
(both inclusive), 239 to 258 (both inclusive), 
250 (except so far as i elates to the recovery 
of wives), 266 (except so far as relates to im- 
moveable property). 267 to 272 (both inclusive), 
9 273 (so far as relates to deciees for moveable 
property), 275 to 283 (both inclusive), 284 (so 
tar as relates to moveable property), 285 
286, 287, 288, 289, 290, 291, 292, 293 (so far’ 
as relates to re-sales under 297), 294 to 303 
(both inclusive), 328 to 333 (both inclusive, 
so far as relates to moveable property), 336 to 
343 (both inclusive) 

Chapter XX —Section 360? Power to invest certain Courts 

with insolvency -jurisdiction. 

Chapter XXI — Of the Death, Marriage and Insolvency of 

* Parties 

Chapter XXII —Of the Withdrawal and Adjustment of 
Suits 

Chapter XXIII — Of Payment mto Court. 

Chapter XXIV. —Of requiring Security lor Costs 

Chapter XXV.— Of Commissions 

Chapter XXVI —Suits by Paupers. 

Chapter _ XXVII -*-Suits ^by and against Government or 
m ~ Gevernment Servants. 

Chapter XXVIII.— Suits by Aliens and by and against foreign 

and Native Eulers, except the first paragraph 
of section 433. 

Chapter * XXiX —Suits by and against Corporations and 
Companies 

Chapter XXX. — Suits by and against Trustees, Executors 

and Administrators. 

* The entiy, lefemng to Chapter VIII, has been amended., and that referring to 
Chapter XVI inserted by Act IX ut 1S37, s 26 

♦ The entries referring to Chapters XIX, XLVII and XLIX have been amended by 
Act-1 X of 1&37, s. 26 
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THE SECOND SCHEDULE —concluded 
Chapters and sections of this Code ec tending to Provincial Coarts of 
Small Cannes — concluded * 

Chapter XXXI — Suits* by and against Minors and Person 

of unsound Mind. 

Chapter * t XXXII — Suits by and against Military Men. 

( ’h \pi Lii XXXIII — Interpleader. 

Chapter XXXIV — Of Arrest and Attachment before Judgment, 

except as regards Immoveable Property. 

Chapter XXXVI — Appointment of Receivers 

C h lpter XXXVII — Reference to Arbitration, sections 506 to 

5 26 (both inclusive) 

Ch ipter XXXVIII — Of proceedings on Agreement of Parties 

Chapter XLV1 — Reference to and Revision by High Court. 

Chapter* XLVII. — Of Review of Judgment sections 623, 626 and 

630. 

Chapter* XLIX — Miscellaneous. 


THE THIRD SCHEDULE. 
(See section 71 
Bombay Enactments 
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THE FOURTH SCHEDULE. 
(See section 644)- 

Forms of Pleading and Decrees. 


A. — Plaints. Part I. 

No 1 

For Money lent. 

In the Court of , £t 

Civil Suit No. 

A B. of 
against 
C. D of 

A B , the above-named, plaintiff, states as follows : — 

1. That on the • day of 18 , at 

5 he lent the defendant rupees repayable on demand 

[or on the day of ]. 

2. That the defendant has not paid the same, except 

rupees paid on the day of 18 

If the plaintiff claims exemption from any law of limitation, say * — 

3. The plaintiff was a minor [or insane] from the day of 

till the day of 

4. The plaintiff prays judgment for rupees, with in- 
terest at per cent, from the day of 

18 ' . 

{Note — The object of stating when the debt is to be repaid is merely to fix a date 
fur interest Ii, theiefoie, uiteiest is not claimed, the statement may be omitted], 

* a 


No. 2. 

For Money received to Plaintiff’s UsE> 

• (Title}. 

A. B. and G. ZT., the above-named plaintiffs, state as follows : — 

1. That on the day of 18 , at 

, th% defendant received rupees [or a cheque on 

the Bank for rupees] from one E. F. for the 

use of the plaintiffs. 

2. That the defendant has not paid [or delivered] the same 
accordingly. 

3. The plaintiffs pray judgment for ’ rupees, with interest 

at percent, from the day of 18 
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* No. 3 

For Price of Goods? sold by a Factor. 

* (Title), 

A. B , the above-named plaintiff, states as follows . — 

• « 

1. That on the day of 18 , at 

* , he and F. F, since deceased, delivered to the defendant 
[one thousand barrels of flour, five hundred mannds of rice , or as the 
case may be ] for sale upon commission. 

2 That on the day of 18 , [or, on 

some day unknown to the plaintiff, before the day of 

18 ], the defendant sold the said merchandise for 

rupees. 

3. That the commission and expenses of the defendant thereon 
amount to rupees. 

4 That on the day of 18 , the plaintiff 

demanded from the defendant the proceeds of the said merchandise 

5. That he has not paid the same. 

[Demand of judgment] 


No. 4. 

% 

For Money received by Defendant through the Plaintiffs 
Mistake of Fact 
(Title). 

A. 2?., the above-named plaintiff], states as follows . — 

1. That on the, day $1 18 , at 

, the plaintiff agreed to buy rftd Vne defendant agreed 
to sell bars of silver at annas per toll* of line silver 

2. That ihp plaintiff procured the said^ oars, to be assayed by 
one F. F , vmo was paid by the defendant lor such assay, and that 
the sai F. declared each of tke said bars to contain ^,500 tolas 
of fine silver, and that the plaintiff accordingly paid the defendant 

Rs. annas therefor. 

3. That each of the said bars did contain only 1,20Q tolas of line 
silver. 

4. That the defendant has not repaid the sum so overpaid. 

[. Demand of judgment.] 

{Notl —A demand of repayment is not necessary, but it fttay affect the question of 
interest or the costs] 
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No 5. 4 

Tor Honey paid to a third Pa&ty at the Defendant’s Request. 

{Title). * 

A B , the above-named plaintiff, states as follows : — 

X. That on the day of 18 , at 

, at the lequest {or by the authority] of the defendant, the 
plaintiff paid to one E F. rupees. 

2. That, m consideration thereof, the defendant promised {or be- 
came bound] to pay the same to the plaintiff on demand {or as the 
ease niag be]. 

3 That [on the day of 18 , the plaintiff 

demanded paymenifof the same from the defendant, but} he has not 
paid the same 

{Demand o f judgment. ] 

[Note —If the requester authority is implied, the plaint should state facts raising 
the implication]. 


No. 6. 

For Goods sold at a fixed Price and delivered. 

{Title). 

f- 

A. B., the above-named plaintiff, states as follows 

X, That on the day of 18 , at 

E Ff y of , deceased, sold and delivered to the defend- 
ant [one hundred barrels of flour or, the good mentioned in the 
schedule hereto annexed or, sundry goods]. 

2. That the defendant promised to $ay » rupees for 

the said goods on delivery or, on the " day of some dag 

before the plaint was filed.'] „ 

3. That he has not panj the same. 

4. That the said E F, in his lifetime made his will, whereby he 
appointed the plaintiff executor thereof. 

5. That on the day of 18 , the said E. F. died. 

6. That on $e * day of probate of the said will 

was granted to the plaintiff by the Court of 

*7. The plaintiff as executor as aforesaid.'’ 

{Demand of judgment]. 

[Note -If a day was feed for payment, it should be stated as furnishing a date for 
the commencement of interest] & 
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» No. 7. 

Goods sold at a reasonable Price and delivered. 

. (Title). 

A B , the above-named plaintiff, states as follows — 

1. That orutjie day of IS , at 

, plaintiff sold and delivered to the defendant [sundry articles 
of house-%irmture] but no express agreement was made as to the price. 

2. That the same were reasonably worth rupees. 

3. That the defendant has not paid the same. 

[Demand of judgment]. 

[Note —The law implies a promise to pay so much as the goods are reasonably worth]. 


No. 8. 

For Goods delivered to a third Party at Defendant’s Eequest 
at a fined Price. 

(Title). 

A. B., the above-named plaintiff, state as follows : — 

1. That on the day of 18 , at 

, plamti ff sold to the defendant [one hundred barrels 
of flour] and, at the request of the defendant, delivered the same to 
one E F. 

2 That the defendant prormsetj to pay to the plain tiff 
rupees therefor 

3. That he has not paid the same 

[Be mo o d of j udgm eet] 


No. a 


For Necessaries Burnished if the 

. P irn 


' A3I I1A 


-’END ANTS Trs- 


TATOR WITHOUT HIS ENPRESa h-EQUERT. AT A REASONABLE PRICE. 

# * {Tile\ 

, the above-named plaintiff, states as follows* — 

1. "Tli at on the day of • 18 , at * 

plaintiff furnished to [Mary Jones\ the wife of [James Jo7*es\ deceased, 
at her request, sundry articles of [food and dothing\ but no express 
agreement was made as to the price * ^ 

2 That the same w^ere necessary for her. 

3. That the same were reasonably worth rupees. 

4 That the said James Jones refused to pay the same 

5 That the defendnat is the executor of the last will of the said 

James Jones. • 


[Demand of judgment]. 
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No 10. * 

For Goods sold .at a fixed Price. 

(Title). r 

A. B.j the above-named plaintiff, states as follows : — 

1 That on the day .of 18 , at r , the 

plaintiff sold to E F , of , deceased [all the crops then 

groicing on his far mm ]. r 

2 That the said E F. promised to pay the plaintiff rupees 

for the same f 

3 That he did not pay the same. 

4 That the defendant is administrator of the estate of the said 

E F. 

[Demand of judgment ]. 

No. 11. 

For Goods sold at a reasonable Price. 

(Title.) 

A B.) the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , E. F., of 

sold to the defendant [all the fruit growing in his orchard in ], 

but no express agreement was made as to the price. 

2. That the same was reasonably worth rupees. 

3. That the defendant has not paid the same. 

4. That on the day of the High Court of 

Judicature at Fort William duly adjudged the said E. F. to be a 
lunatic and appointed the plaintiff committee of his estate, with the 
usual powers for the management thereof. 

5 The plaintiff as committee as aforesaid [Demand of judgment 1 

[Note —When the lunatic’s estate is not subject to the ordinary Original Jurisdiction 
of a High Court, for paragraphs 4 and 5, substitute the following — ] 

4 That on the * day of * the Civil Court of 
duly adjudged the said E F. to be of unsound mmd and incapable of 
managing his affairs, and appointed the plamtiffManSger of his estate. 

5. The plaintiff as Manager as aforesaid [Demand of judgment] 

No. 12. 

For Goods made at Defendant’s Request, and not accepted. 

7 - (Title). 

A. B , the above-named plaintiff, states as follows 
1 That on the day of ' 18 , at 

, E, F, of , agreed with the plaintiff that the 

plaintiff should make for him [six tables and fifty chairs ], and that the 
said E. F. should pay for the same upon "the delivery thereof 
rupees. 
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2 That the plaintiff m&de the said goods, and on the 
day of 18 , offered to deliver the same to the said 

B F., and has ever since been ready and willing so to do. 

3. That the said B. F. hSis not accepted the said goods or paid for 
the same. 

4. That on 4:he day of 18 , the High 

Court of Judicature at Fort William duly adjudged the said E F. to 
be a lunatic, and appointed the defendant committee of his estate. 

5. The plaintiff ^rays judgment for rupees with 

interest from the day of , at the rate of 

per cent per annum, to be paid out of the estate of the said E. F. 
in the hands of the defendant. 


No. 13 

For Deficiency upon a Re-sale [Goods sold at Auction] 

(Title ) 

A B.j the above-named plaintiff, states as follows — 

1. That on the day of 18 , at 

, plaintiff put up at auction sundry [o>'r icier or i.itechn u ch^\ 
subject to the condition that dll goods not paid for ruid removed by 
the purchaser thereof within f te* d^gf\ alter the «*ale should be re-sola 
by auction on his account, of vhich condit on the defendant 
had notice. 

2. That the defendant purchased \os i? era t*> of cfochrg\ &z the 

said auction at the price of ** rupees 

3. That the plaintiff was ready cud wilhag +o deliver the smne to 
the defendant on i*Le said oay»aud tor \jsn , » o**] there liter, of which 
the defendant had notice. 

4. «That the defendant did not take a uny hi - %.,iu goods purchased by 
him, nor pay^herefor, within [*&> days] arte* the sale, norhiftcrvacda. 

5. Thstffoji the duy^of* iS %1 ?t 

, the plaintiff re-sold the said [crate of croefon/}, on 
account of the defendant, by public auction, for * rupees. 

6. That the expenses attendant upon such re-sale amounted to 

rupees ' * 

7. That the defendant has not paid the deficiency thus arising, 
amounting to rupees. * 

[ Demand of judgment ] 

[Note to § 4 —Unless the seller agreed to deliver, the ‘purchaser must fetch tka 
goods , see Act IX of 1872, seetion 93.] 


A 22 
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No. 14. 

For the purchase-money op Lands conveyed. 

{Title), 

A. B , tlie above-named plaintiff, states as follows . — 

1. That on the day of 18 , - , at 

, the plaintiff sold [and conveyed] to the defendant [the house and 
compound No. , m the city of a farm 

known as , in or, a piece of land lying, &c,] 

2. That the defendant promised to pay the plaintiff 

rupees for the said [house and compound, or farm or land]. 

3. That he has not paid the same 

[Demand of judgment .] 

[Note.— Where there h'-s been no actual conveyance, say, m § 1, ** sold to the defend 
ant the house, &c , and placed him m possession of the same]” 


No. 15. 

For the Purchase-money of immoveable Property con- 
tracted TO BE SOLD, BUT NOT CONVEYED. 

{Title). 

A. B., the above-named plaintiff, states as follows . — 

1 That on the day of 18 , at , 

the plaintiff and defendant mutually agreed that the plaintiff should 
sell to the defendant, and that the defendant should purchase from 
the plaintiff [the house No. , m the town of 

, or one hundred bighas of land in , bounded 

by the East Indian rail-road, and by other lands of the plaintiff] for 
rupees. 

2. That on the day of 18 , at 

the plaintiff tendered [or, was'Teady and willing, and offered to 
execute] a sufficient instrument of conveyance of the said property 
to the defendant, on payment of the said sum, and still is ready and 
willing to execute the same 
3 That the -defendant has not«paid the said sum. 

[Demand of judgment] 


No. 16*. 

For Services at a fixed Price. 
{Title). 

A.. B.> the above-named plaintiff, states as follows 
1. That on the day of 18 , at 

the defendant [hired* plaintiff as a clerk, at the salary of 
per year]. 


rupees 
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2. That from the [said day] untill the day of 

18 , the plaintiff served the defendant as his [clerk] 

3. That the defendant has not paid the said salary. 

[ Demand of j udgment] 


No. 17. 

For Services at reasonable Price 
{Title). 

A. B , the above-named plaintiff, states as follows , — 

1. That between the day of 18, and the 

day of 18 , at , plaintiff [executed sun- 

cry drawings, designs and diagrams] for the defendant, at his request ; 
but no express agreement was made as to the sum to be paid for such 
services. 

2. That the said services were reasonably worth rupees. 

3. That the defendant has not paid the same.* 

[. Demand of judgment]. 


No 18. 

For Services and Materials at a fixed Price 

A. 8 ., the above-named plaintiff' states ,s 

1. That on the day oi .8 , , \z 

plaintiff [furnished the paper ter mii pr:m~d m e thoi&ma iop.es 

of a book called ] for the defends, i m *.:* h.~d deli- 

vered the same to him] 

2. That the defendant promised r j p. y dreimbr, 

3. That he has not paid the ^ame 

[Demand or jucj av ] 
m. 19; 

For Services add Materials at a reasonable Price. 

{Title). 

A. B.j the above-named plaintiff 1 , states as follows . — 

1. That on the c day of 18, at , plain- 
tiff 1 built a house [known as No. , m ], and furnished 

the materials therefor, for the defendant, at his request, but no ex- 
press agreement was iffade as to the price to be- paid for such work 
and materials. 
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2. That the said work and materials were reasonably worth 
rupees 

3, That the defendant has not paid the same. 

[Demand of judgment,'] 


No. 20. 

For Rent reserved in a lease. 

{Title ) 

A, R., the above-named plaintiff, states as follows • — 

1 That on the day of 18 , at 

the defendant entered into a contract with the plaintiff, under their 
hands, a copy of which is hereto annexed 

[0? state the substance of the contract ] 

2 That the defendant has not paid the rent of the [month] ending on 

the day of , 18 , am intmgto rupees 

[Demand of judgment ] 


Another form, 

1. That the plaintiff let to the defendant a house, No. 27, Chow- 

ranghee for seven years to hold from the day of 

18 , at r rupees a year, payable 

quarterly 

2. That of such rent quarters are due and unpaid. * 

[Demand of judgment .] 


No. 21. f 

For Use and Occupation at a Fixed Rent. 

{Title.) 

A B., the aboye-named £!amtift, estates as follows 

1. That oh the day o? 18 , at 

the defendant hired from the plaintiff [the house No. 

street], at the rent of rupees 

payable . - on the first day of 

2. That the defendant occupied the said premises from the 

day of - 

IS to the day of IS 

3 That the defendant has not paid rupees beino" the 

part of said rent due on the first day of - F 18 

[Demand of judgment .] 
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* No 22 

For Use and Occupation at a reasonable Rent. 

* (Title) 

A. B ., the above-named plaintiff, executor of the will of X Y., deceased 
states as follows . — 

1. That the defendant occupied the [house No. , 
street], hj permission of the said X. F, from the day of 

* 18 , and until the day of 18 , 

no agreement was made as to payment for the use of the said premises. 

2 That the use of the said premises for the said period was reason- 
ably worth rupees. 

3. That the defendant has not paid the same. 

4. The plaintiff, as such executor as aforesaid, prays judgment for 

rupees. 


No. 23. 

For Board and Lodging 

{Title), 

A. B., the above-named plaintiff, states as follows . — 

1. That from the day of 18 , until 

the day of 18 , the defendant occupied certain rooms 

m the house [No. , street], bj permission of 

the plaintiff, and was furnished by the plaintiff, at Lis •request, with 
meat, drink, attendance and other necessaries. 

2 That, in consideration thereof, the defendant promisee to pay [or 
that no agreement was made as to payment for such meat, drink, atten- 
dance or necessaries, but the ss&ne were reason? tly worth] the sum of 
rupees 

3. ♦That the defendant has not paid the same 
[Demand of judgment.] 


No 24. 

For Freight of Goods. « 

(Title.) 

A , B. } the above-named plaintiff, states as follows . — 

1. That on the day of 18 , at 

, plaintiff transported m [his barge, or otherwise] [one thousand 
barrels of flour, or sundry goods], from ' t© 

, at the request of the defendant. 
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2 That the defendant promised to pay th$ plaintiff the sum of [one 
rupee per barrel) as freight thereon (or, that no agreement was made 
as to payment for such transportation, but such transportation was 
reasonably worth rupees). 

3. That the defendant has not paid the same. 

[. Demand of judgment] 


No. 25 ‘ 

For Pass ag- e-money. 

(Title.) 

A. B , the shove-named plaintiff, states as follows : — 

1. That on the day of ^ 18 , plain 

tiff conveyed the defendant [m his ship, called the 

], from * to at his request. 

2. That the defendant promised to pay the plaintiff 

rupees therefor [or that no agreement was made as to the price of the. 

said passage, but the said passage was reasonably worth 

rupees]. 

3. That the defendant has not paid the same. 

[Demand of judgment]. 


No 26. 

On an Award. 

{Title.) t 

A. B the above-named plaintiff, states as follows: — 

1. That on the day of 18 * , at # 

the plaintiff and defendant, having a controversy between them con- 
cerning [a Remand of the plaintiff for the price of ten bah^ls of oil, 
which the defendant refused to pay], agreed to submit the same to the 
award of E. F and G, H., as arbitrators [or, entered into an agree- 
ment, a copy of which is hereto annexed], 

2. That on the 'day of 18 , at 9 

the said arbitrators awarded that the defendant should [pay the plain- 
tiff’ rupees]. 

3. That the defendant has not paid the same. 

- [Demand of judgment,] ' 

[Note.— This will apply where the agreement to refer is not filed in Court]. 
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No. 27. 

On a Foreign Judgment. 

{Title ) 

A. B , the above-named plaintiff, states as follows . — 

1. That on the day of 18 , at 

' , m the State for Kingdom] of 

, the Court of that State [or Kingdom], in a 

suit therein pending between the plaintiff and the defendant, duly 
adjudged that the ^defendant should pay to the plaintiff 
rupees, with interest from the said date. 

2. That the defendant has not paid the same 

[Demand of judgment ] 


" * 

Plaints upon Instruments for the Payment of money only. 
No, 28. 

On an Annuity Bond. » 


{Title ) 

A B , the above-named plaintiff, states as follows — 

1. That on the day of 18 , at 

, the defendant by lus bond became bound to 
the plaintiff, m the sum of rupees to be paid by 

the defendant to the plaintiff, subject to a condition mat if the defend- 
ant should pay to the plaintiff' rupees halt-yearly on the 

day of and the day of m every 

year during the life of the plaintiff, the sod bond should be void. 

2 That afterwards, on the day of * IS , the 

sum of rupees for of the -aid baif-yerrlr pay- 

ments of the said annuity became due cu the phun«*ff did is still 
unpaid. * * * 

[Demand oi' judgment , j 


No. £9. 

Payee achxnst. Maker. 


{Title.) 

A. B. the above-named plaintiff, states as follows * — 

1. That on the day of ’ * 18 

at the defendant, by his promissory note, now over, 

due, promised to pay to '‘the plaintiff rupees [days- 

after date ] 

2. That he has not paid the same [except rupees, paid 

on the . day of* 18 ]. 

[Demand of judgment .] 
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a 

[Note. — Where the note is payable after notice, for paragraphs 1 and 
2 substitute — ] 

1. That on the day of 18 , at 

the defendant by his promissory note premised to pay to the plaintiff 
rupees months after notice 

2. That notice was afterwards given by the plaintiff to the defend- 
ant to pay the same months after the said notice. ^ 

3. That the said time for payment has elapsed,^ but the defendant 
has not paid the same. 

[ Where the note is payable at a particular place , say — ] 

1. That on the day of * 18 , at , the 

defendant, by his promissory note, now overdue, promised to pay to 
the plaintiff [at Messrs. A. & Cds , Madras] rupees 

months after date. 

2. That the said note was duly presented for payment [at Messrs. 
A. & Co's.,] aforesaid, but has not been paid. 


Written Sttement of the Defendant . 

In the Court, &c. 

C. D , the above-named defendant, states as follows : — 

1. The defendant made the note sued upon under the following 
circumstances The plaintiff and defendant had for some years been 
in partnership as indigo-manufacturers, and it had been agreed between 
them that they should dissolve partnership, that the plaintiff should 
retire from the business, and that the defendant should take over the 
whole of the partnership-assets and liabilities, and should pay the 
plaintiff the value of his share in the assets after deducting the 
liabilities. 

2. The plaintiff thereupon undertook to examine th&partnership- 
books and mqiftre into the state'ofjhe partnership-assets^!^ liabi- 
lities ; and Tie did accordingly examine the said books and make the 
said inquires, and he thereupon represented to the defendant that the 
assets of the firm exceeded Rs. 1,00,000 and that the liabilities of 
the firm were l$ss than Rs. 30,000, whereas the fact was that the 
assets of the firm were less than Rs. 50,000 and the liabilities of the 
firm largely exceeded the assets. 

3. The misrepresentations mentioned in the second paragraph of 

this statement induced the defendant to make the note now sued on, 
and there never was any other consideration for the making of 
such note. a 
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, No. 30. 

First Indorsee against Maker. 

• {Title). 

A. B., tlie above-named plaintiff, states as follows : — 

1. That on* the day of 18 , at 

the defendant, by his promissory note, now overdue, promised to pay 
to the oruer of K F [or to K F. or order] rupees f 

days after date] * 

2 That the said E F. indorsed the same to the plaintiff. 

3. That the defendant has not paid the same. 

[Demand of judgment.] 


No. 31. 

Subsequent Indorsee against *Maker. 

{Title). 

A. B the above-named plaintiff, states as follows : — 

1. [/Is m the last preceding form.] 

2. That the same was, by the indorsement of the said E. F. and of 
G. H. and I J. [or and others] transferred to the plaintiff, 

3. That the defendant has not*paid the same. 

[Demand of judgment ] 


, No. 32 

9 » 

First Indorsee against first Indorser. 

• (Title). 

A^B., the above-named plaintiff, states as follows 

1. That i?. F.) on the * day of % 18 , 

at , by his promissory note, now overdue, promised to pay 

to the defendant or order rupees months after date. 

2. That the defendant indorsed the same to the plain|iff. 

3. That on the day of 18 the same was 

duly presented for payment* but was not paid. 

[Or state facts excusing want of presentment ] 

4. That the defendant had notice thereof. 

5. That he has not jfaid the same. • 

[Demand of judgment.] 


A 23 
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Ho. 33. 

Subsequent Indorsee against first Indorser ; the Indorsement 
being Special 

(Title). 

A. B., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to one E. F. a promissory note, now 

overdue, made [or purporting to have been made] by one G. H. y on 
the day of 18 , at ' , to the order 

of the defendant, for the sum of rupees [payable days 

after date]. 

2. That the same was, by the indorsement of the said E. F. [and 
others], transferred to the plaintiff [or, that the said E. indorsed 
the same to the plaintiff ] 

3. 4 and 5. [Same as 3 } 4 and 5 of the last 'preceding form ] 

[Demand of judgment^] 

e 

Ho. 34. 

Subsequent Indorsee against his immediate Indorser. 

(Tide). 

A. the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to a promissory note, now over- 
due, made [or purporting to have been made] by one E. F., on the 

day of 18 , at , to the 

order of one G. for the sum of rupees [payable 

days affer date], and indorsed by the said G. H to the defendant. 

2, 3 and 4. [Same as in 3 , 4 and 5 in Form No. 33.] 

[Demand of judgment.] 


No. 35. 

Subsequent Indorsee against Intermediate Indorsee. 

«■ ' .(Titlf). ^ 

A B , the above-named plaintiff, states as follows •— 

1. That a promissory note, now overdue, made [or purporting to 
have been made] by one E. F., on the day of ° 

d8 , at , to the order of one G for the sum 

„ rupees [payable days after date], and indorsed 
by the said G. E , to the defendant, was by the indorsement of the 
defendant [and others] transferred to the plaintiff. 

2, 3 and 4 [JL$ m No. 33.] 1 

[Demand of judgment.] 
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i No, 36. 

Subsequent Indorsee against Maker, and First and Second 
. Indorser. 

In the Court of at 

Civil Suit JS r o . 

A. B. of 
against 
C D of 
& F of 
and 

G . ff . of* 

A. B , the above-named plaintiff, states as follows . — 

1. That on the day of ^18 , at 

, the defendant, C I)., by his promissory* note, now overdue, 
promised to pay to the order of the defendant, E F., 
rupees [ months after date ] 

2. That the said E F. indorsed the same to the defendant, G II 
who indorsed it to the plaintiff. 

3. That on the day of 18 .the same 

was presented [or state facts excusing vant of presentment] to the said 
C. D. for payment, but was not paid 

4. That the said E F. and G. II. had notice thereof. 

5. That they have not paid the same. 

[Demand of judgment] 

Ikh 3 ?. 

Drawer against Acceptor. 

* ( Title). 

A.B , the above-named plaintiff, states as follows : — 

1. That' on the day 18 , a t 

, by his bill of exchange, now overdue, the plaintiff required the 
defendant to pay to him rupees [ days 

after date, or sight thereof], * f 

2. That the defendant accepted the said bill. [If the hill is 
payable at a certain time after sight , the date of acceptance should he 
stated; otherwise it is not necessary .] 

3. That he has not paid the same. 

4. That by reason thereof the plaintiff incurred expenses in and 
about the presenting and noting of the bill, and incidental to the 
dishonour thereof. 
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[Demand of judgment'] 

* 

rv,»T. „F1 1C 1 3 fv>3 biP is payable to a thi.d party, foi paragrap as 1 , 1 3. r - 

1. That on, &c., at Sc., by bis bill of exchange, now overdue, du^tou 

to the defendant, the plaintiff required the defendant to pay to E . F. 
or order rupees months after date. . 

2. That the plaintiff delivered the said bill to the sa id F. on 

3. That the defendant accepted the said bill, ?>ut did not pay the 
same, whereupon the same was returned to the plaintiff. 


f No. 38. 

Payee against Acceptor. 

(Title). 

A. B., the above-named plaintiff 7 , states as follows : — 

1. That on the day of 18 , the de- 

fendant accepted a bill of exchange, now Overdue, made [or purporting 
to have been made] by one E. A T ., on the day of 

18 , at , requiring the defendant to pay to the 

plaintiff rupees a after sight thereof. 

2. That he has not paid the same. 

[Dermnd of judgment ] 


No. 39? 

First Indorsee against Acceptor. 

- r (Title). 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defend- 

ant accepted a bill of exchange, now overdue, made [or purporting 
to have been made] by one E. F., on the day of 

18 , at , requiring the defendant to pay to the order 

of one G. E. rupees after sight thereof. 

2. That the said G. H. indorsed the same to the plaintiff'. 

3. That the defendant has not paid the same. _ 

[Demand of judgment] 
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No. 40. 

Subsequent Iheopsue against Acceptor, 

% (-.fc). 

A. B , the above-named plaintiff, states as follows : — 

1. [Ns in thedast preceding form to the end of article A] 

2. That by th<v indorsement of the said G. H. [and others], the same 
was transferred teethe plaintiff. 

3. That the defendant has not paid the same. 

[Demand of judgment. ] 

No. 41. 

Payee against Drawer for Non-acceptance. 

{Title). 

A. B ., the above-named plaintiff, state, %as follows*: — 

1. That on the day of 18 , at 

,the defendant, by his bill of exchange, directed to & F., required 
the said E. F. to pay to the plaintiff rupees [ days after 

sight.] 

2. That on the day of IS the same was duly 

presented to the said E. F. for acceptance, and was di&hunonred. 

3. That the defendant had due notice thereof 

4. That he has not paid the same. 

[. Demand of judgment,'] 


N o. 42. 

Pirst Indorsee ^against first Endorser. 

% . {TiUe\ 

A. B., the above-named plaintiff, states as follows : — 

1. That^the defendant indorsed 'to the plaintiff* a 4)111 of exchange, 

now overdue, made [or purportii^ to have been made] l>£ one E. F., 

on the day of 18 , at , requiring 

one G. E. to pay to the order of the defendant rupees 

[ days] after sight [or after date, or at sight] thereof [and 

accepted by the said G. H. on the day of * 18 .] 

2. That on the day of 18 , the same was 

presented to the said G, H. for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not |>aid the same 

[Demand of judgment .] 
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Ho. 43. „ 

Subsequent Indorsee against first Indorser ; the Indorsement 

BEING SPECIAL. 

(Title). < r 

jf 

A. B. y the above-named plaintiff, states as fellows : — ^ 

1. That the defendant indorsed to one E. F. a bill of exchange, now 
overdue, made [or purporting to have been made] by one G. E., on 
the day of 18 , at , requiring 

one I. J. to pay to the order of the defendant rupees 

days after sight thereof [or otherwise], and accepted by the 
said L J. on the r day of 18 . [This clause 

may be omitted if not according to the fact. ] 

2 That the same was, by the indorsement of the said E F. [and 
others], transferred to the plaintiff. 

3. That on the r day of 18 the same was 

presented to the said I. J for payment, and was dishonoured. 

4. That the defendant had due notice thereof. 

5. That he had not paid the same. 

[Demand of judgment] 


No. 44. 

Subsequent Indorsee against his immediate Indorser. 

(Title). 

A. B.y the above-named plaintiff, states as follows 

1. That the defendant indorsed te plaintiff a bill of exchange, now 
overdue, mad^for purporting to have been made] by one E. Ff on the 

day of 18 , at requiring 

one G. E. to pay to the order of I. J. ® 

rupees days after sight thereof [or otherwise], [accep- 

ted by the said & M.] and indorsed by the said I. J. to the defendant 

2. That on the day of „ 18 the same 

was presented to the said G. E. for payment, and was dishonoured 

3 That the defendant had due notice thereof. 

4. That he has not paid the same. 

[Demand of judgment] 
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, Ho. 45. 

Subsequent Indorsee against immediate Indorser. 

« (Title) 

A. B the above-named plaintiff, states as follows *— 

I. That a biM of exchange, now overdue, made [or purporting to 
have been madejVby one E. F. , on the day of 

18 . at v Vflnm * 


, , ' > T \ , requiring one G. H. to pay to the 

order of one I. J , rupees * J dAy3 

after sight thereof [or oi/ienme], [accepted by the said G El and 
mdorsed by the said /.^ to the defendant, was, by the indorsement 
oi the defendant [and others], transferred to the plaintiff. 

2. That on the day of 18 the same was 

presented to the said G E. for payment, and was dishonoured. 

3 That the defendant had due notice thereof. 

4 That he has not paid the same. 

[Demand of judgment ] * 


Ho 46. 

Indorsee against Drawer, Acceptor and Indorser. 
In the Court of at 

Civil* Sv it 3 r o . 

A. B of 


against 
V . D, of 
R F, of 


and 

G. K vi 

m A - the above-named plaintiff, states as follows 

1. That on the day of IS at 

- ' j the defendant, C. d). 3 by iiis bill exchange, now 
overdue, directed to the defendaitf., E F, 3 required the sai$ E. F to 
pay to the order of the defendant, G. H. 3 rupees 

[ days after sight thereof.] 1 

2 That on the day of . 18 the said 

A. F. accepted the same. i 

3. That the said G. E, indorsed the same to the plaintiff 

4. That on the day of 18 the same was 

presented to the said E F. for payment, and was dishonoured. 

5 That the other defendants had due notice thereof. 

6. That they have rfot paid the same. 

[Demand of judgment.] 
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No. 47. 

PiAYEE AGAINST DRAWER FOR NON-ACCEPTANCE OF A FOREIGN BlLL. 

{Title). - 

A. B the above-named plaintiff, states as follows • — 

1. That on the day of IS , at 

, the defendant, by his bill of exchange, drawn in 
Calcutta, required one E. F. to pay to the plaintiff id [London] 
poimds sterling, [sixty days] after sight thereof. 

2. That on the day of 18 the 

same was presented to thesaid E. F. for acceptance, and was dishonour- 
ed, and was thereupon duly protested. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[5. That the value of pounds sterling, at the time of the 

service of notice of protest on the defendant, was rupees 

annas.] 

Wherefore the plaintiff demands judgment against the defendant 
for rupees, with [ten per centum] com- 
pensation and interest from the day of 18 


No. 48. 

Payee against Acceptor. 

(Titty. 

A. B the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at 

, one E. F. , by his bill of exchange, now overdue, directed to 
the defendant, required the defendant to pay to the plaintiff 

rupees after date [or days after sight] there- 

of. 

2. That on the ' day of * T8 the defend- 

ant accepted the said bill. 

3. That he has not paid the same. 

[Demand gf judgment.} 

No. 49. 

On a Marine (open) Policy, on vessel lost by Perils of the Sea, &c. 

£ * (Title). 

A. JB the above-named plaintiff, states as follows : — 

1. The plaintiff was the owner of [or had an interest m] the ship 

at the time of her loss, as hereinafter mentioned. 

2. That on the day of 18 , at 

, the defendants, m consideration of 
rupees to them paid [or which the plaintiff then promised to pay] 
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executed to him a policy of ^insurance upon the said ship, a copy of 
which is hereto annexed (or, whereby they promised to pay to the 
plaintiff, within „ days after proof of loss and interest, all loss 
and damage accruing to him by reason of the destruction or injury 
of the said ship during her next voyage from 

to * , whether by perils of the sea or by fire, or by 

other causes therein mentioned, not exceeding rupees). 

3. Thai the saithship, while proceeding on the voyage mentioned m 

the said policy, w*is on the day of 18 

totally lost by the perils of the sea (or oth&t'wise.) 

4. That the plaintiffs loss thereby was rupees. 

5. That on the day^ of 18 he 

furnished the defendants with proof of his loss and interest, and 
otherwise duly performed all the conditions of the^said policy on his 
part. 

6. That the defendants have not paid the said loss. 

[Demand of judgment.] 


No. 50. 

On Cargo, lost by Fire —valued Policy. 

(Thtle). 

A. B.) the above-named plaintiff, states as follows : — 

1. That plaintiff was the owner of [or had an interest m] [one 

hundred bales of cotton] on board the ship at 

the time of her loss as hereinafter mentioned. 

2. That on the d$y JS , at 

, the defendants, in consideration of 
rupees which the plaintiff then paid [or promised to pay], executed 
to him a policy of insurance upon the said goods, a copy of which is 
hereto annexed [or, whereby they promised td pay to t^e plaintiff* 

rupees m cas<| of the total loss, by fi*e or other 
causes mentioned, of the said goods before their landing at 

; or, in case of partial loss, such damage as the plaintiff might 
sustain thereby, provided the same should not ^exceed per 

centum of the whole value of the goods.] * * 

3. That on the dayqf 18 , at 

, while proceeding on the voyage mentioned in the said policy, 
the said goods were totally destroyed by fire [or, as the case may be], 

4. 5 and 6 . [As in paragraphs 4, 5 and 6 of the Jast ‘preceding form ] 

[Demand of judgment .] 


A 24 
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Ho. 51. 

On Freight valued Policy. 

{Title). 

A. B . , the above-named plaintiff, states as follows : — 

p 

1. That the plaintiff had an interest in the freight to be earned by 

the ship on her voyage from J to at 

the time of her loss as hereinafter mentioned and that a large quantity 
of goods was shipped upon freight in her at that time. 

2. That on the day of 18 , at 

, the defendant, in consideration of rupees to him paid, 

executed to the plaintiff a policy of insurance upon the said freight, 
a copy of which is hereto annexed {or state its tenor , as before). 

3. That the said ship, while proceeding upon the voyage mentioned 

in the said policy, w$£, on the day of 18 , 

totally lost by (the perils of the sea). 

4. That the plaintiff has not received any freight from the said ship, 
nor did she earn any on the said voyage, by reason of her loss as 
aforesaid 

5 and 6. (A$ in Form No. 49). 

[Demand of judgment .] 


No. 52. 

For a Loss by General Average. 

{Title\ 

A. B. y the above-named plaintiff, states as follows : — 

1. That plaintiff was the owner of (or had an interest in) (one hundred 
bales of cottop) shipped bn boar*} a vessel called the Y Z.y from 

to , at the tirqe of the loss hereafter mentioned. 

2 That on the day of 18 , at , m 

consideration of rupees (which the plaintiff then promised to 
pay), the defendant executed to the plaintiff a policy of insurance 
upon his said r goods, a copy of which is hereto annexed {or state its 
ienory as before). 

3. That on the . day of 18 , while proceeding 

on the voyage mentioned m the said polity, the said vessel was so 
endangered by penis of the sea that the master and crew thereof 
were compelled to, and did, cast into the sea a large part of her rig- 
ging and furniture. 
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4. That plaintiff was, by reason thereof, compelled to, and did, 

pay a general average loss bf rupees. 

5. That on the day of 18 , he furnished 

the defendant with proof of *his loss and interest, and otherwise duly 
performed all the conditions of the said policy on his part. 

6. That tb® defendant has not paid the said loss. 

[Demand of judgment,] 


No. 53. 

Fok a Particular Average Loss. 

{Title), % 

A, B the above-named plaintiff, states as follows . — 

1 and 2 (As in the last preceding form,) 

3. That on the day of i8 , while on the 

high seas, the sea water broke into the said ship, and damaged the 
said (cotton) to the amount of rupees 

4 and 5. (As m paragraphs 5 and 6 of the last preceding form), 
[Demand of judgment.] 


No. 54. 

On a Fire-insurance Policy. 

(Title). 

A , B., the above-name^ plaintiff, states as follows : — 

1. That plaintiff (was the owner of, or) had an interest m a (dwell- 
ing-^ouse, known as No. , street, in the city of 

,) at the time of its destruction (or, injury) by fire as hereinafter 
mentioned. » * 

% That on the day of * * 18 . , at % , 

in consideration of rupees (to them paid), the defendants 

executed to the plaintiff a policy of insurance on the said (premises), 
a copy of which is hereto annexed {or state its tenor), 

3. That on the day of 18 the said (dwelling- 

house) was totally destroyed* (or greatly damaged) by fire. 

4. That the plaintiffs loss thereby was rupees. 

5. That on the day of 18 he furnished the 

defendants with proof his said loss and interest, and otherwise duly 
performed all the conditions of the said policy on his part. 
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6. That the defendants have not paid th$ said loss. 


[Demand of judgment^ 


No. 55. 

Against Surety for Payment of R#nt. 

{Title). f 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at 

, one E. F. hired from the plaintiff, for the term of 
years, the (house No. , street, ,) at the annual rent of 

rupees, payable (monthly). 

2. That (at the same time and place) the defendant agreed, in con- 
sideration of the letting of the said premises to the said E F., to 
guarantee the punctual payment of the said rent. 

& That the rent aforesaid for the month of 
18 , amounting to rupees, has not been paid. 

[If by the terms of the agreement notice is required to be given to 
the surety , add : — ] 

4. That on the day of 18 the plain- 

tiff gave notice to the defendant of the non-payment of the said rent, 
and demanded payment thereof. 

5. That he has not paid the same. 

[. Demand of judgment^ 


B.— Plaint for Compensation for Breach of Contract. 

No. 56. 

For Breach of Agreement to convey Land. 

r ^ r (me). 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the plaintiff ap,d defendant entered into an agreement, under their 
hands, of which a copy is hereto annexed. 

(Or, That on, &c., the defendant agreed with the plaintiff that, in 
consideration of a deposit of rupees then paid, and of the further 
sum of (ten thousand) rupees payable as hereinafter mentioned, he 
would, on the day of 18 % at , execute 

to the plaintiff a sufficient conveyance of (the house No. , street, 
m - the city of , free from all incumbrances ; and the 
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plaintiff agreed to pay (ten thousand) rupees for the same on delivery 
thereof). 1 

2. That on the day of 18 , the plaintiff 

demanded the conveyance of- the said property from the defendant and 
tendered rupees to the defendant (or, that all conditions 

were fulfilled,, and all things happened and all times elapsed necessary 
to entitle the pHntiff to have the said agreement performed by the 
defendant on his -part). 

3. That the defendant has not executed any conveyance of the said 

property to the plaintiff (or, that there is a mortgage upon the said 
property, made by to , for rupees, regis- 
tered in the office of , on the day of 

18 , and still unsatisfied, or any other defect of title). 

• 4. That the plaintiff has thereby lost the use of*the money paid by 
him as such deposit as aforesaid and of other moneys provided by him 
for the completion of the said purchase, and has lost the expenses 
incurred by him m investigating the title of the defendant and m pre- 
paring to perform the agreement on his part, and" has incurred expense 
in endeavouring to procure the performance thereof by the defendant. 

5. The plaintiff prays judgment for rupees compensation. 


No. 57. 

For Breach of Agreement to purchase Land. 


{Title). 

A. B., the above-named plaintiff, states as follows p— 

1. That on the day of 18 , at , the 

plaintiff and defendant entered into an agreement, under then* hands, 
of which a copy is hereto annexed. * 

(Or, That on the day of IS , at , 

the plaintiff and defendant mutually agreed that the plaintiff should 
sell to the defendant and that the defendant^ should j>urchase from the 
plaintiff forty bighas of land in the Village of % for 

rupees). * * % 

2. That on the day of 18 , at , the plaintiff, 

being then the absolute owner of the said property (and the same being 
free from all incumbrances, as was made to appear to {he defendant), 
tendered to the defendant a sufficient instrument of conveyance of the 
same or, was ready and wiHing, and offered, to convey the same to 
the defendant by a sufficient instrument), on the payment by the 
defendant of the said sum. 

3. That the defendant has not paid the same 

[Demand of judgment] 
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Ho. 58. 

Another Form , 

For not completing- a Purchase of Immoveable Property. 

{Title). 

A. B.j the above-named plaintiff, states as follows : — 

1. That by an agreement dated the day ofj* 18 , 

it was agreed by and between the plaintiff and tb j defendant that 
the plaintiff should sell to the defendant and tb defendant should 
purchase from the plaintiff a house and land at the price of 

rupees, upon terms and conditions following (that is to say) : — 

(a) That the defendant should pay the plaintiff a deposit of 
rupees in part of the said purchase-money on the signing of the said 
agreement, and the remainder on the day of 

18 , on which day the said purchase should be completed. 

(b) That the plaintiff should deduce and make a good title to the 

said premises on or before the day of 18 , and on 

payment of the said 'remainder of the said purchase-money as afore- 
said should execute to the defendant a proper conveyance of the said 
premises, to be prepared at the defendant’s expense. 

2. That all conditions were fulfilled, and all things happened and all 
times elapsed necessary to entitle the plaintiff to have the said agree- 
ment performed by the defendant on his part, yet the defendant did 
not pay the plaintiff the remainder of the said purchase-money as 
aforesaid on his part, 

3. That the plaintiff has thereby lost the expense which he incurred 
in preparing to perform the said agreement on his part, and has been 
put to expense- m endeavouring to procure the performance thereof 
by the defendant. 

[j Demand of judgment .] 


Ho. 59. 

For not delivering Goods sold. 

{Title). 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the plaintiff and defendant mutually agreed that the defendant should 
deliver (one hundred barrels of flour) to the plaintiff (on the 

day of 18 ), and that the plaintiff should pay thorefor 

rupees on delivery. 

2. that on the (said) day the plaintiff was ready and willing, and 
offered to pay the defendant the said sum upon delivery of the 
said gooda 
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3. That the defendant *has not delivered the same, whereby the 
plaintiff has been deprived of the profits which would have accrued, to 
him from such delivery. 

[Demand of judgment. ] 


No. 60. 

For' Breach of Contract to employ. 

(Title). 

A. B the above-named plaintiff, states as follows. — 

1. That on the day of 18 , at 

, the plaintiff and defendant mutually agreed that the plain- 
tiff should serve the defendant as [an accountant, or in the capacity of 
foreman, or as the case may 6e], and that the defendant should employ 
the plaintiff* as such, for the term of [one year^, and pay him for his 
services rupees [monthly]. 

2. That on the day of 18 , the plain- 

tiff entered upon the service of the defendant as aforesaid, and has 
ever since been, and still is, ready and willing to continue m such sen ice 
during the remainder of the said year, whereof the defendant always 
has notice 

3. That on the day* of IS , the de- 

fendant wrongfully discharged the plaintiff and refused to permit, him 
to serve as aforesaid, or to p c ^y him for his services 

[Demand of judgment ] 


'No. 61 

<For Breach contract to employ, where ihu Employment 

' NEVER TOOK EfFEC? 

{Title < 

A 2?., the above-named plaintiff, states as follows — 

1. [^hs in lasz 'preceding Form.} 

2 That on the day of 18' ,at 

, the plaintiff pffered to enter upon the sei vice of the 
defendant, and has ever since been ready and willing so to do. 

3. That the defendant refused to permit the plaintiff to enter upon 
such service, or to pay him for his services. 

[Demand of judgment ] 
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Ho. 62. 

For Breach op Contract to serve. 

{Title). , 

A. B., tbe above-named plaintiff, states as follows : — 

1. That on the day of 18 - - , at 

, the plaintiff and defendant mutually agreed that the 
plaintiff should employ the defendant at an (annual' eompem'ation of 
rupees, and that the defendant should serve the 
plaintiff as (an artist) for the term of (one year). 

2. That the plaintiff has always been ready and willing to perform 

his part of the said agreement (and on the day of 

18 offered so to do). 

3. That the defendant (entered upon) the service of the plaintiff on 

the above-mentioned day, but afterwards, on the day of 

18 , he refused to serve the plaintiff as aforesaid. 

" [Demand of judgment] 


No. 63. 

Against a Builder por defective Workmanship. 

{Title). 

A. the above-named plaintiff, states as Mows 
1. That on the day of 18 , at , 

tbe plaintiff and defendant entered into an agreement, of which a 
copy hereto annexed. 

{Or state the tenor of the contract). 

(2. That the plaintiff duly performed all the conditions of the said 
agreement on his part) v 

3. That the defendant (built the house referred to in the said agree- 
ment in a bad and unworkmanlike manner). 

{Demand of judgment.) 

No. 64. 

By the Master against the Father or Guardian of an Apprentice 
* {Title). 

A. B ., the above-named plaintiff, states as follows 
1. That on the day of 18 , at , 

> kke defendant entered into an agreement, under his 
hand and seal,* a copy of which is hereto annexed. 

1 The form given in Act XIX of 1850 requires the scale of the father or guardian. 
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(Or state the tenor of the contract). 

2. That after the making of the said agreement the plaintiff received 
the said (apprentice) into his ^service as such apprentice for the term 
aforesaid, and has always performed and been ready and willing to per- 
form all things in the said agreement on his part to be performed. 

3. That on tih day of 18 the said 

(apprentice) wilful 4 v absented himself from the service of the plaintiff, 
and continues so to*do. 


[. Demand of judgment] 


No. 65. ^ 

By the Apprentice against the Master. 

(Title). 

% 

A , B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , 

the defendant entered into an agreement with the plaintiff and hia 
[father], EF, under their hands and seals, a copy of which is hereto 
annexed. 

2. That after the making of the said agreement the plaintiff en- 
tered into the service of the defendant with him after the manner of 
an apprentice to serve for the term mentioned in the said agreement, 
and has always performed all things m the said agreement contained 
on his part to be performed. 

3. That the defendant has not [instructed the plaintiff in the busi- 
ness of , or state any other breach , such as cruelty, failure to 

provide sufficient food, or other ill-treatment.] 

[Demand of judgment .] 


No. 

On a Bond for the Fidelity of a Clerk. 

(Title). 

A. B the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the plaintiff 

employed one E. F. as a clerk. 

2. That on the day of 18 , at 

, the defendant agreed with the plaintiff tliat if the said E. F. 
should not faithfully perform his duties as a clerk" to the plaintiff, or 

A 25 * 
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should fail to account to the plaintiff for all moneys, evidences of debt 
or "other property received by him for the use of the plaintiff, the defend- 
ant would pay to the plaintiff whatever loss he might sustain by rea- 
son thereof, not exceeding rupees 

[Or, 2. That at the same time and place, the defendant bound 
himself to the plaintiff, by a writing under his hand, m- the penal sum 
of rupees, conditioned that if the said E F * 'should faithfully 

perform his duties as clerk and cashier to the pjf mtiff, ai $1 should 
justly account to the plaintiff 1 for all moneys, evidences of debt or other 
property which should be at any time held by him m trust for the 
plaintiff, the same should be void but not otherwise.] 

[Or, 2 That at J * 3 same time and place the defendant executed to 
the plaintiff a bond, a copy of which is hereto annexed ] 

3 That between the day of 18 , and the 

day of IS , the said E F. received money and 

other property, amounting to the value of rupees, for 

the use of the plaintiff, for which he has not accounted to him, and the 
same still remains due and unpaid. 

[Demand of judgment.] 


No. 67. 

By Tenant against Landlord with Special Damage. 

{Title). 

A. B , the above-named plaintiff, states as follows . — 

_ 1. That on the day of 18 , at 

, the defendant, by an instrument,^ writing, let to the plaintiff 
(the house No , , street), for the term of years, 

contracting with the plaintiff that he, the plaintiff, and Ins legal repre- 
sentative should quietly enjoy possession thereof for the said term? 

2 That all conditions were fulfilled and all things happened neces- 
sary to entitle the plaintiff to mamtrin this suit. 

3. That on the day of during the said term, 

one E. R, who was the lawful owner of the said house, lawfully evicted 
the plaintiff therefrom, and still withholds the possession thereof from 
him. 

4. That the plaintiff was thereby (prevented from continuing the busi- 
ness of a tailor at the said place, was compelled to expend 

rupees in moving, and lost the custom of G. E. and I. J. by such 
removal). - t. 


[. Demand of judgment] 
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No. 68. 

* 

For Breach op Warranty op Moveables. 

% (Title). 

A. above-named plaintiff, states as follows : — 

1. Th^t on the*, day of 18 , at 

, the defendant warranted a steam-engine to be in good work- 
ing order, and thereoy induced the plaintiff to purchase the same of 
him, and to pay him rupees therefor. 

2. That the said engine was not then m good working order, whereby 
the plaintiff incurred expense m having the said engine repaired, and 
lost the profits which could otherwise have accrued to him while the 
engine was under repair. 


[Demand of judgment^ 


No 69. 

On an Agreement of Indemnity. 

(Title) 

A. B., the above-named plaintiff, states as follows . — 

1. That on the day of _ IS * , at 

, the plaintiff and defendant, being partners in trade under the 
firm of A. B. & G. D., dissolved the said partnership, and mutually 
agreed that the defendant should take and keep all tac partner ainp- 
property, pay all debts of the firffi, and indemnify the plaintiff against 
all claims that might be made upon him on account A any indebted- 
ness^;*’ the said fiiln. 

2. That the plaintiff duly performed all tUe conditions of the said 

agreement on his part. « , * 

3. That on the day of _ 18 (a. judg 

ment was recovered against the plaintiff and defend.. ai, by one E 
id, in the High Court of Judicature at , upon ^ debt due from 

the said firm to the said E. F., and on the day of 

18 ), the plaintiff paid rupees (m sa- 

tisfaction of the same). 

4. That the defendant has not paid the same to the plaintiff, 

$ 

[Demand of judgment. 1 
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No. 70. 

By Shipowner against Freightor for not loading. 

(Title). 

A . B the above-named plaintiff, states as follows : — 

1. That on the day of 18 i F , at r 

, the plaintiff and defendant entered injo an agreement, a 
copy of which is hereto annexed. 

(Or, 1. That on , at , the plaintiff 

and defendant agreed by charter-party that the defendant should deli- 
ver to the plaintiffs ship ,at 

, on the day of 18 , five hundred 

tons of merchandise, which she should carry to 

, and there deliver, on payment of freight ; and that 

the defendant should have days for loading, days for dis- 
charge, and days for demurrage, if required, at 

rupees per day). 

2. That at the time fixed by the said agreement the plaintiff was 
ready and willing, and offered, to receive (the said merchandise, or, 
the merchandise mentioned in the said agreement) from the defendant. 

3. That the period allowed for loading and demurrage has elapsed, 
but the defendant has not delivered _ the said merchandise to the said 
vessel 

Wherefore, the plaintiff demands judgment for 
rupees for demurrage and rupees additional for com- 

pensation. 


<7.— Plaints for Compensation upon Wrongs. 
r No. 71. 

n 

For Trespass? on Land. 

(Title). 

A. B.pthe above-named plaintiff, states as follows ; — 

1, That on the day of c 18 , at 

, the defendant entered upon certain land of the plaintiff, 
known as , [and depastured the same with cattle, trod down 

the grass, cut the timber, and otherwise injured the same], 

[Demand of judgment.] 
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No. 72. 

For Trespass in entering a Dwelling-House. 

% 

(Title). 

A. R, ihe above-named plaintiff, states as follows : — 

1. Th^£ the defendant entered a dwelling-house of the plaintiff 

called , a ad made a noise and disturbance therein for a long 

time, and broke open the doors of the said dwelling-house, and re- 
moved, took and carried away the fixtures and goods of the plaintiff 
therein, and disposed of the same to the defendant’s own use, and ex- 
pelled the plaintiff and his family from the possession of the said 
dwellmg-house, and kept them so expelled for a long time. 

2. That the plaintiff was thereby prevented from carrying on his 
busmess, and incurred expense m procuring another dwelling-house for 
himself and family. 

* 

[Demand of judgment.] 


No. 73. 


For Trespass on Moveables. 


(Title). 


A. B the above-named plaintiff, states as follows 


1. That on the day^of IS ,at 

, the defendant broke open ten barrels of rum belonging 
to the plaintiff; and emptied their contents into the street (or. seized 
and took the plaintiff's goods, that is to say, iron, rice and household 
furniture, or as the ease may be, and yarned >away the same and dis- 
posed of them to his own use). * % 

(Or, seized and took the plaintiffs cows and bullocks, and impounded 
them and kept them impounded for a long time.) 


2. That the plaintiff was thereby deprived of, the use of the cows 
and bullocks during that time, and incurred expense iS feeding them 
and in getting them restored to him ; and was also prevented from 
selling them at fair, as he otherwise would have done, and the said 
cows and bullocks are diminished in value to the plaintiff (otherwise, 
state the injury according to the facts). 

$ 


[Demand of judgme?it.] 
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* No. 74. 

For the Conversion of Moveable Property. 

{Title). ' 

A. B , the above-named plaintiff, states as follows ; — 

1. That on the day of 1 * , plaintiff 

was m possession of certain goods described m tj?4 schedule hereto 
annexed (or, of one thousand barrels of flour). f 
2 That on that day, at , the defendant converted the same to 
his own use, and wrongfully deprived the plaintiff of the use and posses- 
sion of the same. 

[Demand of judgment.) 
c The Schedule. 


No. 75. 

Against a Warehouseman for Refusal to deliver goods. 

{Title). 

A. B., the above-named plaintiff, states as follows . — 

1. That on the day of 18 , at , the de- 
fendant, m consideration of the payment to him of rupees {or, 

rupees per barrel, per month, &e.), agreed to keep m his godown 
(one hundred barrels of flour) and to deliver the same to the plaintiff 
on payment of the said sum. 

2. That thereupon the plaintiff deposited with the defendant 
the said (hundred barrels of flour). 

3. That on the day of 18 the plaintiff 

requested the defendant to deliver the Said goods, and tendered him 

rupees {or the full amount of storage due thereon), 
but the defendant refused to deliver the same. 

4. That the plaintiff was thereby prevented from selling the said 
goods to E.fd. and the same are lost to the plaintiff* 

[Demand of judgment]. 


* * No. 76. 

For procuring Property^ Fraud. 

{Title). 

A. j R, the above-named plaintiff, states as follows : — 
h That on the ' day of 18 , at 

, the defendant, for the purpose of inducing the plaintiff to sell 
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him certain goods, represented to the plaintiff that (he, the defendant, 
was solvent, and worth rupees over all his liabilities). • 

2 That the plaintiff was* thereby induced to sell (and deliver) to 
the defendant (dry goods) of the value of rupees. 

3. That tt^e said representations were false (or, state the particular 
falsehoods) and ere then known by the defendant to be so. 

4 Tlmt the defendant has not paid for the said goods. (Or, if the 
goods ivere not delivered, that the plaintiff, in preparing and shipping 
the said goods and procuring their restoration, expended 
rupees.] 

[Demand of judgment^ 


Ho. 77. 

For fraudulently procuring Credit to be given to 
another Person. * 

(Title). 

A. B., the above-named plaintiff, states as follows * — 

1. That on the day of 18 , at 

_ , the defendant represented to the plaintiff that one E. 

F. was solvent and m good credit, and worth rupees over all his 
liabilities [or, that E. F. then h£ld a responsible situation and was in 
good circumstances, and might safely be trusted with goods on credit.] 

2. That the plaintiff was thereby induced to sell to the said & F. 

[rice] of the value of rupees [on month's credit.] 

3. That the said representations were false and were then known by 
the defendant to be so, and were made by him wffh intent to deceive 
and defraud the plaintiff [or, totieceive and injure the plaintiff] 

4. That the said E F. [did not pay for the said goods at the expira- 
fffcion*of the credit’ aforesaid, or] has not paid for the said rice, and the 

plaintiff has wholly lost the same by ^reason the premises. 

[. Demand %f j udgmen £.] * % 


No. 78. 

For polluting the Water under the Plaintiff’s Land. 
(Title), 

A. B., the above-named plaintiff, states as follows . — 

1. That he is, and^ at all the times hereinafter mentioned was, pos- 
sessed of certain land called and situate m , and 
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of a well therein and of water in the said # well, and was entitled to 
the use and benefit of the said well and of the said water therein, and 
to have certain springs and streams of water which flowed and ran 
into the said well to supply the same to flow or run without being 
fouled or polluted. 

2 That on the day of _ 18 / tfie defendant 

wrongfully fouled and polluted the said well and the/faid water there- 
in and the said springs and streams of water which flowed into the 
said well. 

3. That by reason of the premises the said water in the said well 
became impure and unfit for domestic and other necessary purposes, 
and the plaintiff and his family are deprived of the use and benefit of 
the said well and w^ter. 

[Demand of judgment] 


No. 79. 

For carrying on a noxious Manufacture. 

(j Title), 

A. B., the above-named plaintiff, states as follows : — 

1. That the plaintiff is, and at all the times hereinafter mentioned 

was, possessed, of certain lands called , situate in 

2. That ever since the day of 18 

the defendant has wrongfully caused to issue from certain smelting 
works carried on by the defendant lsyrge quantities of offensive and 
unwholesome smoke and other vapours and noxious matter, which 
spread themselves over and upon the said lands, a^d corrupted the 
the air,' and settled on the surface of the said lands. , * 

3. That thereby the trees, hedges, herbage, and crops of the plaintiff 
growing on the said lands were danfaged and deteriorated in value, 
and the cattle and live-stock of the plaintiff on the said lands became 
unhealthy, %nd divers of them were poisoned and died. 

4. That by rgason erf the premises the plaintiff was unable to depas- 
ture the said lands with cattle and sheep as he otherwise might have 
done, and was obliged to remove his cattle, sheep and farming-stock 
therefrom, and has been prevented from having so beneficial and 
healthy a use and occupation of the said lands as he otherwise would 
have had. 


[Demand of judgment] 
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1 

For obstructing a Way. 

% (Title). 

A. B % , the above-named plaintiff, states as follows : — 

1. That the plaintiff is, and at the time hereinafter mentioned was, 

possesse5 of (a house m the village of ). 

2. That he was entitled to a right of way from the said (house) over 
a certain field to a public highway and back again from the said high- 
way over the said field to the said house, for himself and his servants 
(with vehicles, or, on foot) at all times of the year. 

3. That on the day of % 18 de- 

fendant wrongfully obstructed the said way, so that the plaintiff could 
not pass (with vehicles, or, on foot, or, in any manner) along the said 
way (and has ever since wrongfully obstructed the same). 

% 

4- ( State special damage , if any). 

[. Demand of judgment] 


Another Form. 

1. That the defendant wrongfully dug a trench and heaped up earth 

and stones in the public highway leading from to 

so as to obstruct it 

2. That thereby the plaintiff, while lawfully passing akmg ( the said 

highway, fell over the said eaith and stones (or, into the said trench) 
and broke his arm, and suffered great pain, and was prevented from 
attending to his business for a long tune, and incurred expense for 
medical attendance. * 

[Demand of judgment ] 


N*. SI., 

For diverting a Water-course. 

(Title). 

A. B., the above-named plaintiff, states as follows * — 

1 That the plaintiff is, and at the time hereinafter meintioned was, 
possessed of a mill situated on a (stream) known as the , m 

the village of , district of 

2. That by reason $>f such possession the plaintiff was entitled to 
the flow of the said stream for working the said mill. 

A 25 
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3. That on the day of , 18 the defendant, by 

cutting the bank of the said stream, wrongfully diverted the water 
thereof, so that less water ran into the plaintiffs mill. 

4. That by reason thereof the plaintiff has been unable to grind 

more than sacks per day, whereas, before the said diversion 

of water, he was able to grind sacks per day.r 

[Demand of judgment."] 

No. 82. 

For obstructing a Eight to use Water for Irrigation. 
{Title). 

A. B the above-named plaintiff, states as follows : — 

1. That the plaintiff is, and was at the time hereinafter mentioned, 
possessed of certain lands situate, &c., and entitled to take and use a 
portion of the water of a certain stream for irrigating the said lands 

2. That on the day of the defendant prevented the 

plaintiff from taking and using the said portion of the said water as 
aforesaid, by wrongfully obstructing and diverting the said stream. 

[Demand of judgment.] 

No. $3. 

For Waste by- a Lessee. 

{Title). 

A. B. y the above-named plaintiff, states as follows : — 

1. That on the day of 18 the defendant hired from 

him [the house No. ^ , street] for the term of 

2. That the defendant occupied the same under such hiring. 

3. That during the period of such occupation the -defendant greatly 
injured the premises [defaced the walls, tore up the floors and broke 
down the door$ ; or otherwise specify the injuries as far as possible 1 

The plaintiff prays judgment for* rupees compensation. 

No. 84. 

For Assault and Battery. 

{Title). " 

A. B. } the above-named plaintiff, states as follows 

That on the day of 18 , at , , the defend- 

ant assaulted and beat him. 

The plaintiff prays judgment for rupees compensation. 



203 


THE CODE OF CIVIL PROCEDURE. 

* 

THE FOCJEffH SCHEDULE — continued. 

Ho. 85. 

\ 

Foe Assault and Battery, with special Damage. 

% (Title). 

A. the above-named plaintiff, states as follows : — 

1. That on the day of 18 ,at 

% , the defendant assaulted and beat him until he became 

insensible. 

2. That the plaintiff was thereby disabled from attending to his busi- 

ness for [six weeks thereafter], and was compelled to pay 
rupees for medical attendance^ and has been ever since disabled 
[from using his right arm]. [Or otherwise state the damage, as the case 
may be]. * 

[Demand of judgment.] 


No. 86. 


Foe Assault and False Imprisonment. 

(Title). 

A. B ., the above-named plaintiff, states as follows * — 

1. That on the daypf 18 ,at 

, the defendant assaulted the plaintiff and imprisoned him 
for days [or hours] ; [state special damage , if any, 

thus : — 

2. That by reason thereof the plaintiff suffered great pain of 
body and mind and was exposed and injured m his credit and cir- 
cumstances, and was prevented from carrying on his business and from 
providing for his family by his personal care aM attention, and incur- 
red expense in obtaining his liberation from the said imprisonment 
[or Otherwise as tkl case may be. ] 

[Demand of judgment] 


No. 87. 


For Injuries caused by Negligence on a Railroad. 

(Title). 

A. B. } the above-named plaintiff, states as follows 

1. That on the _ day of 18 the defend- 

ants were common carriers of passengers by railway between 
and / 
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2. That on that day the plaintiff was a passenger m one of the car- 
riages of the defendants on the said road. 

3. That while he was such passenger, ,at < [or, near 

the station of ; or, between the stations of and 

], a collision occurred on the said railway, caused by the 
negligence and unskilfulness of the defendants’ servants, ' whereby the 
plaintiff was much injured [having his leg broken, his head cut, &c., and 
state the special damage , if any , as], and incurred expense foi medical 
attendance, and is permanently disabled from carrying on his former 
business as a [salesman]. 

[Demand of judgment.] 

[Or thus . — 2. That on that day the defendants by their servants so 
negligently and unskilfully drove and managed an engine and a train 
of carriages attached thereto upon and along the defendants’ railway 
which the plaintiff 1 was then lawfully crossing, that the said engine and 
tram were driven and struck against the plaintiff, whereby, &c., as m § 
8 .] 


No. 88. 

For Injuries caused by Negligent Driving. 

(Title). 

A. B ., the above-named plaintiff, states as follows : — 

1. The plaintiff is a shoemaker, carrying on business at 
The defendant is a merchant of 

2. On the [23rd May 1875], the plaintiff was walking eastward along 
Chowringee, m the city of Calcutta, at about 3 o’clock in the after- 
noon. He was obliged to cross Harrington Street, which is a street 
running into Chowrfnghee at right angles. While he was crossing 
this street, and just before he could reach the foot-pavement on the 
further side thereof, a carriage of the defendant’s, drawn by JW 
horses, under the charge and control of the defendant’s servants, was 
negligently, suddenly and without any warning turned at a rapid and 
dangerous pace out of Harrington Street into Chowringhee. The pole 
of the carriage struck the plaintiff and knocked him down, and he was 
much tramp&d by the horses. 

3. By the bloc and ** fall and trampling the plaintiff’s left arm was 

broken, and he was bruised and injured on the side and back, as well as 
internally, and in consequence thereof the plaintiff was for four months 
ill aud in suffering, and unable to attend to his business, and incurred 
heavy medical and other expenses, and sustained great loss of business 
and profits. * 

The plaintiff claims rupees damages. 
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* (Title). 

Written Statement of Defendant. 

The defendant denies that the carriage mentioned in the'plaint was 
the defendant’s carriage, or that it was under the charge or control of 
the defendant's servants The carriage belonged to [Messrs. E. F. and 

O. Hi] o^ Street, Calcutta livery stable-keepers, employed 

by the defendant to supply him with carriages aud horses ; and the 
person under whose charge and control the said carriage was, was the 
the servant of the said [Messrs. E. F. and G. Hi] 

2. The defendant does not admit that the said carriage was turned 
out of Harrington Street either negligently, suddenly, or without 
warning, or at a rapid or dangerous pace. 

3. The defendant says that the plaintiff might and could, by the 
exercise of reasonable care and deligence, have seen the said carriage 
approaching him, and avoided any collision with it. 

4. The defendant does not admit the statements of the third para- 
graph of the plaint. 


No. 89. 

. Eor Libel ; the Word being libellous in themselves. 

(Title). 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defend- 
ant published m a newspaper, called the [or, in a letter 

addressed to E. F.\ the following words concerning the plaintiff; — 

[Set forth the words used.] 

2. That the said publication wJte false and mabcious. 

[Demand of judgment] 

Note.-— I f the libel *?as in a language not the language of the Com t, set out the libel 
veibafun m the foreign language m which it was published, and then pioceed 
thus* — “Which said woids, being t?anslated into the l 
language, have the meaning and effect fallowing and were so understood by 
the persons to whom they were so published, that is to.say [mt set out a 
literal t r i cmslatwn of the libel m the language oj the Com £]. 


No. 90. 

For Libel ; the Words isot being libellous in themselves. 
(Title). 

A. B the above-named plaintiff, states as follows , — 

1. That the plaintiff jSs, and] was, on and before the day of 
18 , a ifferchant doing business in the city of 
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2. That on the day of „ 18 , at 

the defendant published in a newspaper, called the 

[or, in a letter addressed to E \ F., or otherwise 
how published], the following words concerning the plaintiff : — 

[“A. B. of this city has modestly retired to foreign lands. It is said 
that creditors to the amount of rupees are anxiously seeking 

his address.”] ^ 

Z. That the defendant meant thereby that [the plaintiff had abscond- 
ed to avoid his creditors, and with intent to defraud them]. 

4. That the said publication was false and malicious. 

[Demand of judgment.] 


No. 91. 

For Slander ; the Words being Actionable in themselves. 
(Title). 

A. B the above-named plaintiff states as follows : — 

1. That on the day of 18 , at 

, the defendant falsely and maliciously spoke, in the hearing of E. 
F. or, sundry persons], the following words concerning the plaintiff ; 
[“He is a thief ”]. 

2. That in consequence of the said words the plaintiff lost his situa- 
tion as in the employ of 

[Demand of judgment] 


« No. 92. 

For Slander ; the Words not being action ablj: in themselves 
^ (Title). 

a '< 

A. Bt, the above-named plaintiff, states as follows 

1. That on the day of 18 , at 

the defendant falsely and maliciously said to one E. F. concerning 
the plaintiff . [“He is -a young man of remarkably easy conscience.”] 

2. That the plaintiff was then seeking employment as a clerk, and 
the defendant meant, by the said words, that the plaintiff was not 
trustworthy as a clerk. 

3. That in consequence of the said words [the said E. F. refused to 
employ the plaintiff as a clerk]. 

[Demand of judgment] 
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No. 93. 

Fob malicious Prosecution. 

' (Title). 

A. B., £he above-named plaintiff, states as follows : — 

1. That on the day of 18 , at 

, the defendant obtained a warrant of arrest from 

[a Magistrate of the said city, or, as the case may be] 
on a charge of , and the plaintiff* was arrested there- 
on, and imprisoned for [days, or hours, and gave 

bail in the sum of rupees to obtain his release]. 

2. That m so doing the defendant acted maliciously and without 

reasonable or probable cause. * 

3. That on the day of 18 

the said Magistrate dismissed the complaint of the defendant and 
acquitted the plaintiff. % 

4. That many persons, w lose names are unknown to the plaintiff, 
hearing of the said arrest, and supposing the plaintiff to be a criminal, 
have ceased to do business with him ; or, that, m consequence of the 
said arrest, the plaintiff lost his situation as clerk to one E. F. , or , 
that by reason of the premises the plaintiff suffered pam of body and 
mind, and was prevented from transacting his business, and was 
injured in his credit, and incurred expense m obtaining his release 
from the said imprisonment and in defending himself against the said 
complaint. 


D.-— Plaints in Suits for Specific Pbopebty. 

No. 94. 

By the Absolute Owner for the Possession of Immoveable 
m , Property. 

(Title). ^ 

A. B., the above-named* plaiqtiff, states as follow* : — 

1. That X. Y. was the absolute owner [of the estate, or, the share 

of the estate, called , situate in the district of , Jhe Govern- 
ment revenue of which is rupees , and the estimated 

value rupees, or, of the house No , street, m the town 

of Calcutta, the estimated yalue of which is rupees ]. 

2. That on the day of 18 , Z. 

illegally dispossessed the said X. Y. of the said estate [or share or 
house], . 

3. That the said Y. has since died intestate, leaving the plaintiff, 

the said A. B. his hem him surviving. 

« o 
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4 That the defendant withholds the possession of the estate [or 
share or house] from the plaintiff. 

The plaintiff pays judgment — - 

(1) for the possession of the said premises ; 

(2) for rupees compensation for withholding the same. 


Another Form . 

A. B., the above-rramed plaintiff, states as follows • — 

1. On the day of the plaintiff, by an in- 

strument m writing, let to the defendant a house and premises [Ho. 52, 
Bussell Street, in the ] for a term of five years 

from the day of , at the monthly rent of 

300 rupees. 

2. By the said instrument the defendant covenanted to keep the 
said house and premises in good and tenantable repair. 

3. The said instrument also contained a clause of re-entry, entitling 
the plaintiff tore-enter upon the said house and premises, in case the 
rent thereby reserved, whether demanded or not, should be m arrear 
for twenty-one days, or in case the defendant should make default in 
the performance of any convenant upon his part to be performed. 

4. On the day of 18 a month's 

rent became due, and on the day of 18 

another month's rent became due ; on Jdie day of 

18 both had been in arrear for twenty-one days and both 
are still due. 

5. On the same day of 18 the house ^aud 

premises were oofc and arC not no w in good or tenantable repair, and it 
would require the expenditure of a Wge sum of money to re-mstate 
the same m good and tenantable repair, and the plaintiffs reversion 
is much depreciated m value. The plaintiff claims — 

(1) possession of the said house and premises ; 

(2) rupees for arrears of ^ent ; 

(3) ^ rupees compensation for the defendant's breach 
of his covenant to repair ; 

(4) rupees for the occupation of the house and pre- 
mises from the > day of 18 to 

the day of recovering possession. 
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No. 95. 

By the Tenant. 

{Title). 

A. the above-named plaintiff, states as follows : — 

1. Tl^it one E E. is the absolute owner of [a piece of land in the 

town of Calcutta , bounded as follows : 

], the estimated value of which is rupees 

2. That on the day of 18 the said E. F. 

let the said premises to the plaintiff for years, from 


3. That the defendant withholds the possession thereof from the 
plaintiff. 


{Demand of judgment.) 


No. 96. 

For Moveable Property wrongfully taken. 

{Title). 

A. B the above-named plaintiff, states as follows : — 

1. That on the day of 18 plaintiff 

owned [or was possessed of ] one* hundred barrels of flour, the esti- 
mated value of which is rupees. 

2. That on that day, at , the defendant took the 

same. 

The plaintiff prays judgment— 

(1) for the possession of the said goods, or for 

rupees h i case such possession cannot be had ; 

(2) for rupees compensation for the detention thereof. 

No. 97. 

For moveables wrongfully detained. 

{Title). ^ 

A. 2?., the above-named plaintiff, states as follows 

1. That on the day of 18 , plaintiff 

owned [or, state facts skoicirtg right to the possession] the goods men- 
tioned in the schedule hereto annexed [or describe thegoods\ the 
estimated value of which is rupees. 

2. That from that d^y until the commencement of this suit the 
defendant has detained the same from the plaintiff 


A 27*j 
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3. That before the commencement of thi^suit, to wit, on the 
day of 18 , the plaintiff demanded the same 

from the defendant, but he refused to deliver them. 

^he plaintiff prays judgment— 

(1) for the possession of the said goods, or for 

rupees, in case such possession cannot be had ; 

(2) for rupees compensation for the detention thereof. 

The Schedule, 


No. 98. 

Against a fraudulent Purchaser and his Transferee 
with Notice. 

{Title), 

A. B.) the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at 

, the defendant^. D\ for the purpose of inducing the plain- 
tiff to sell him certain goods, represented to the plaintiff that [he 
was solvent, and worth rupees over all his liabilities]. 

2. That the plaintiff was thereby induced to sell and deliver to the 

said G. D. [one hundred boxes of tea], the estimated value of which 
is rupees. 

3. That the said representations were false, and were then known by 
the said 0, 2X to be so. [Or, that at! the time of making the said 
representations, the said 0. J), was insolvent, and knew himself to 
be so,] 

4. That the said C. D. afterwards transferred the said goods to the 
defendant E. F, without consideration [or who had notice of the falsity 
of the representation.] 

The plaintiff prays judgment — 

(1) for the possession of the said goods, or for * 

rupees, in case such possession cannot be had ,* 

(2) for ^ rupees compensation for the detention thereof. 

** - a 

E ,— Plaints in Suits for Special Belief. 

" No. 99. 

Bor Rescission of a Contract on the Groud of Mistake. 

{Title), 

A, B,, the above-named plaintiff, states as follows 

1, That on the *- ^ day of 18 the defend- 

ant represented to the plaintiff that a certain piet e of ground belong- 
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ing to the defendant, situated at , contained ften 

bighas.] * 

2. That the plaintiff was thereby induced to purchase the same at 

the price of rupees in the belief that the said representation 

was true, and signed an instrument of agreement, of which a copy 
is hereto annsx^d. But no conveyance of the same has been executed 
to him. 

3. Tfiat on the day of 18 the plaintiff 

paid the defendant rupees as part of such purchase-money. 

4. That the said piece of ground contained in fact only [five bighas]. 

The plaintiff prays judgment — 

(1) for rupees, with interest from the 

day of 18 ; * 

(2) that the said agreement of purchase be delivered up and 

cancelled. 


No. 100. 

For an Injunction restraining Waste. 

{Title). 

A. B the above-named plaintiff, states as follows : — 

1. That plaintiff is the absolute owner of [ describe the property.] 

2. That the defendant is in possession of the same under a lease from 
the plaintiff. 

3. That the defendant has [cut down a number of valuable trees y 
and threatens to cut down many more for the purpose of sale] without 
the consent of the plaintiff. 

The plaintiff prays judgment that the deferMant be restrained by 
injunction from committing or permitting any further waste on the 
sauf premises.^ 

[Pecuniary compensation plight aho be praypd.] 


No. 101. 

For Abatement of a Nuisance. 
t {Title). 

A. B. f the above-named plaintiff, states as follows : — 

1. That plaintiff is, and at all the times hereinafter mentioned was, 
the absolute owner of' [the house No. street, 

Calcutta]. 
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2. That the defendant is, and at all the said times was, the absolute 

owner of [a plot of ground in the same street .] 

3. That on the day of 18 the 

defendant erected upon his said plot a slaughter-house, and still main- 
tains the same ; and from that day until the present time has con- 
tinually caused cattle to be brought and killed there [apd" has caused 
the blood and offal to be thrown into the street opposite the said house_ 
of the plaintiff.] ^ 

4. That the plaintiff has been compelled, by reason of the premises, 
to abandon the said house, and has been unable to rent the same ] 

The plaintiff prays judgment that the said nuisance be abated. 


No. 102. 

For an Injunction against the Diversion of a Water-course. 

{Title), 

A. R., the above-named plaintiff, states as follows : — 

[J.S in Form No . 51.] 

The plaintiff prays judgment that the defendant be restrained by in- 
junction from diverting the water as aforesaid. 


No. 103„ 

For Restoration of Moveable Property threatened with 
Destruction, and for an Injunction. 

{Title). 

A. B the above-named plaintiff, states as follows : — 

1. That plaintiff is, and at all time" hereinafter mentioned was, 
the owner of [a portrait of his grandfather which was executed by 
an eminent painter], and of which no duplicate -exists [or, sHte 
any facts showing that the property is of a kind that cannot be replaced 
by money]. - ^ 

% That on the -day o7 18 he deposi- 

ted the same for safe keeping with the defendant. 

3. That on- the day of 18 he de- 

manded the same from the defendant and offered to pay all reasonable 
charges for the storage of the same. 

4. That the defendant refuses to deliver the same to the plaintiff 
and threatens to conceal, dispose of, cut or injure the same if required 
to deliver it up. 

5. That no pecuniar^ compensation would be ai>. adequate compen- 
sation to the plaintiff for the loss of the [painting} 
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The plaintiff prays judgment — 

(X) that the defendant be Restrained by injunction from disposing 
of, injuring or concealing the said [painting] ; 

(2) that he return the same to the plaintiff. 


No. 104 
Interpleader. 

{Title). 

A. B ., the above-named plaintiff, states as follows : — 

1. That before the date of the claims hereinafter mentioned one 

G. H deposited with the plaintiff {describe the property) for (safe 
keeping). * 

2. That the defendant, C. D. y claims the same (under an alleged 
assignment thereof to him from the said G. If.) 

3. That the defendant E. F 1, also claims the same (under an order 
of the said G. E. transferring the same to him). 

4 That the plaintiff is ignorant of the respective rights of the 
defendants. 

5. That he has no claim upon the said property, and is ready and 
willing to deliver it to such persons as the Court shall direct. 

6. That this suit is not brought by collusion with either of the 

defendants, * 

The plaintiff prays judgment — 

(1) that the defendants be restrained, by injunction, from taking 
any proceedings against the plaintiff in relation thereto ; 

(2) that they be required to interplead together concerning their 
claims to the said property ; 

[(3) that some person be authorized to receive the said property pen- 
ding such litigation ;] 

(4)*that upon delivering the same to such (person) the plaintiff be 
discharged from all liability to either v , of the > defendants m relation 
thereto. % , * 


No. 105. 

Administration by Creditor.' 

• {Title). 

A. 2L, the above-named plaintiff, states as follows : — 

1. E F., late of , was at the time of his death, and his estate 

still is, indebted to the plaintiff in the sum of * [here insert 

nature of debt and security > if any\. 
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% The said E. FI, made his will, dated the day of 

# , and thereof appointed C. D. executor [or, de- 

vised his estate in trust, &c., or, died intestate, as the case may be.] 

3. The said will was proved by the said C, JD. [or, letters of 

administration were granted, &c.] * 

4. The defendant has possessed himself of the moisesPble [and im- 
moveable, or, the proceeds of the immoveable] property of Jjhe said 
E. F.j and has not paid the plaintiff his said debt. 

5. The said E. F. died on or about the 


6. The plaintiff prays that an account may be taken of the move- 
able [and immoveable] property of the said E. FI, deceased, and that 
the same may be administered under the decree of the Court. 


No. 106. 

Administration by Specific Legatee. 

( Title). 

[Alter Form No . 105 thus : — ] 

[Omit paragraph 1 and commence paragraph 2] E. F!, late of 
duly made his last will, dated the day of 

, and thereof appointed C. D. executor, and by such will 
bequeathed to the plain ti ft [here state the specific legacy .] 

For paragraph If substitute — 

The defendant is in possession of the moveable property of the said 
E. F 1 ., and amongst other things, of the said [here name the subject of 
the specific bequest ]. 

For the commencement of paragraph^ substitute — 

The plaintiff prays that the defendant may be ordered to deliver to 
him the said [here name the subject of the specific bequest], or that, 4c. 


.No. 107. 

Administration by Pecuniary Legatee. 

[Title). 

[Alter Form No. 105 thus * — ] 

[Omit paragraph 1 and substitute for paragraph 2] E. FI, late Of 
, duly made his last will, dated the day of 

, and thereof appointed C. D. executor, and by such 
will bequeathed to the plaintiff 1 a legacy of . rupees. 

In paragraph If substitute u legacy 33 for “ debt* 
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Another Form . 

Between F. F. ... Plaintiff, 
and 

G. H. ... Defendant 

F. F., the above-named plaintiff, states as follows. — 

1. A. Sf. of K. m the duly made his last will, dated the [first day 
of March 1873], whereby he appointed the defendant and M. JS T . [who 
died m the testators lifetime] executors thereof, and bequeathed his 
property, whether moveable or immoveable, to his executors m trust, to 
pay the rents and income thereof to the plaintiff for his life ; and after 
his decease, and in default of his having a son who should attain twenty- 
one, or a daughter who should attain that age or marry, upon trust 
as to his immoveable property for the persons who would be the testa- 
tor’s heir-at-law, and as to his moveable property for the persons who 
would be the testator’s next-of-kin if he had died intestate at the time 
of the death of the plaintiff, and such failure of hi£ issue as aforesaid. 

2. The testator died on the [first day of July 1878], and his will was 
proved by the defendant on the [fourth day of October 1878]. The 
plaintiff has not been married. 

3 The testator was at his death entitled to moveable and immove- 
able property ; the defendant entered into the receipt of the rents of the 
immoveable property and got in the moveable property ; he has sold 
some part of the immoveable property. 

The plaintiff claims — 

(1) to have the moveable and immoveable property of A h B, adminis- 
tered m this Court, and for that purpose to have all proper direction 
given and accounts taken j 

(2) such further or other relief as the nature of the case may require^ 

j » 

Between E. F. ... Plaintiff, 
and 

J 1 G. E. Defendant 
Written Statement of* Defendant 

1. J. Bh will contained a charge of debts ; he died insolvent ; he was 
entitled at his death to some immoveable property which th£ defendant 
sold, and which produced the nett sum of rupees* * , and the 

testator had some moveable property which the defendant got m, and 
which produced the nett sum* of rupees. 

% The defendant applied the whole of the said sums and the sum of 
rupees which the defendant received from rents of the immoveable 
property in the payment of the funeral and testamentary expenses 
and some of the debts f the testator. 
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3 The defendant made up his accounts and sent a copy thereof to 
the plaintiff on the [tenth day of January 1880), and offered the 
plaintiff free access to the vouchers to verify such accounts, but he 
declined to avail himself of the defendants offer. 

4. The defendant submits that the plaintifi: ought to pay the costs of 
this suit. 


No. 108. 

Execution of Trusts. 

In the Court of , at 

Civil Suit No . 

# A. B. of ... Palintiffy 

agdinst 

Q. D. of the beneficiary (or one 

of the beneficiaries) Defendant. 

A. B the above-named plaintifi, states as follows : — 

1. That he is one of the trustees under an instrument of settlement 

therein date on or about the day of made upon 

the marriage of E F. and G. the father and mother of the defendant 
(or, an instrument of assignment of the estate and effects of E. F. for the 
benefit of C. 2>., the defendant, and other the creditors of E. F.) 

2. The said A. B . has taken upon himself the burden of the said 
trust, and is .in possession of (or, of the proceeds of) the moveable and 
immoveable property conveyed (or, assigned) by the before-mentioned 
deed. 

3. The said C. D . claims to be entitled to a beneficial interest under 

the before-mentioned deed. • 

4. The plaintiff is desirous to account for all the rents and profits of 
the said immoveable property (and the proceeds of the sale of the said, 
or of part of the said, imr^oveable^property, or moveable, or the proceeds 
of the sale«jof, %r of part of, the said # moveable property, or the profits 
accruing to the plaintiff as such trustee in the execution of the said 
trust) ; and he prays that the Court will take the accounts of the said 
trust, and Also that the whole of the said trust-estate may be adminis- 
tered in the Cjpurt for the benefit of the said <?. Z>., the defendant, and 
all other persons who may be interested in such administration, in the 
presence of the said C. D. and such other persons interested as the 
Court may direct, or that the said C. D. may show good cause to* the 
contrary. 

[N.B. — Where the suit is by a beneficiary , the pirnnt may be modelled, 
mutatis mutandis, on the pi a in t by a legatee.] % 



THE CODE OF CIVIL PROOFS! 


217 


THE FOTJBTH SCHEDULE— continued. 

Ho. 109. 

$ 

Foreclosure or Sale. 

^ (Title), 

A. B ^tl^e above-named plaintiff, states as follows 

1. B^a mortgage-deed dated the day of 

18 a house with the garden and appurtenaces, situated within the 
jurisdiction of this Court, were conveyed by the defendant to him the 
plaintiff, his heirs [or executors, administrators,] and assigns, for secu- 
ring the principal sum of Rs. together with interest thereon 

at the rate of Rs. per centum per annum, subject to redemp- 

tion upon payment by the said defendant of the said principal and 
interest at a day long since past. y 

2. There is now due from the defendant to the plaintiff the sum of 

Rs. for principal and interest on the said mortgage. 

3. The plaintiff prays (a) that the Court will order the defendant to 

pay him the said sum of Rs. with such further interest as 

may accrue between the filing of the plaint and the day of payment, 
and also the costs of this suit, on some day to be named by the 
Court, and m default that the right to redeem the said mortgaged 
premises may be foreclosed and the plaintiff placed m possession 
of the same premises ; or ( b ) that the said premises may be sold, 
and the proceeds applied m and Rewards the payment of the amount 
of the said principal, interest and* costs , and ( c ) that, if such pro- 
ceeds shall not be sufficient for the payment m full of such amount, 
the defendant do pay to the plaintiff the amount of the deficiency with 
interest thereon at the rate of six per cent, per annum until realization ; 
and (d) that for that purpose all proper directions may be given and 
accounts taken by the Court 

* 

Ho. no. 

Redemption. 

{title). ' 

[Alter Form No* 109 thus ; — ] 

Transpose parties and also the facts in paragraph L 

For paragraph 2 substitute-*- 

* 2. There is now due from the plaintiff to the defendant, for princi- 
pal and interest on the said mortgage, the sum of Rs. , which 

the plaintiff is ready and willing to pay to the defendant, of which the 
defendant, before filing this plaint, had notice. 


A 28, 
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For paragraph 3 substitute — 

cThe plaintiff prays that he may redeem the said premises and that 
the defendant may be ordered to re-convey the same to him upon pay- 
ment of the said sum of Rs. ana interest, with such^ costs (if 

any), as the Court may order, upon a day to be named by the Court, 
and that the Court will give all proper directions for the preparation 
and execution of such re-conveyance and doing such other act§ as may 
be necessary to put him into possession of the said premises, freed from 
the said mortgage. 


No. 111. 

Specific Performance. (No. 1). 

{Title), 

A. B the above-named plaintiff, states as follows : — 

1. By an agreement dated the day of and signed 

by the above-named defendant, C. ~D , he the said 0. D. contracted to 
buy of [or sell to] him certain immoveable property therein described 
and referred to, for the sum of rupees. 

2. He has applied to the said 0, D. specifically to perform the said 
agreement on his part, but he has not done so. 

3. The said A, B. has been and still is ready and willing specifically 
to perform the agreement on his parf of which the said 0. D, has had 
notice. 

4. The plaintiff prays that the Court will order the said G, D specifi- 

cally to perform the said agreement and to do all acts necessary to put 
the said A. B, in full possession of the said property (or to accept a 
conveyance and possession of the said property) and to pay the costs of 
the suit. e r 

[N.B. — In suit for delivery up, to be cancelled, of any agreement, omit 
paragraphs % and 3, and substitute a paragraph stating^ generally • the 
grounds for requiring the agreement to be delivered up to be cancelled — 
such as that the plaintiff signed it By mistake , under duress , or by the fraud 
of the defendant — and alter the prayef'accwding to the relief sought .] 


No. 112. 

Specific Performance, (No. 2). 

(Title), 

A, B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 the defendant was 

absolutely entitled to Certain immoveable property described m the 
agreement hereto annexed. 
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2. That on the same day^the plaintiff and defendant entered into 
an agreement, under their hands, a copy of which is hereto annexed. 

3. That on the $ay of 18 the plaintiff 

tendered rupees to the defendant, and demanded a conveyance of 
the said property. 

4. Thai on the day of 18 the plaintiff again 

demanded such conveyance. (Or, That the defendant refused to con- 
vey the same to the plaintiff.] 

5. That the defendant has not executed such conveyance. 

6. That the plaintiff is still ready and willing to pay the purchase- 
money of the said property to the defendant. 

The plaintiff prays judgment — 

(1) that the defendant execute to the plain tiij a sufficient con- 
veyance of the said property (following the terms of the 
agreement) . 

(2) for rupees compensation for withholding the same. 


No. 113. 

Partnership. 

(Title), 

A. B ., the above-named plaintiff, states as follows . — 

1. He and the said C. D , the defendant, have been for the space of 

years (or months) last past carrying on business, together at 
within the jurisdiction of this Court, under certain articles 
of partnership in writing, signed by them respectively, (or, under a cer- 
tain deed sealed and executed by them respectively, or, under a verbal 
agreement between them, the saidiplaintiff and defendant). 

2. Divers disputes and differences have arisen between the plaintiff 

and defendant as suoh partners, whereby it has become impossible to 
carry on the said* business in partnership with advantage to the part- 
ners. > ' * 

* 

3. The plaintiff desires to have thl said ’partnership dissolved, and he 

is ready and willing to bear his share of the debts and obligations of 
the partnership according to the terms of the said articles (op deed, or 
agreement). * * 

4. The plaintiff prays the Court to decree a dissolution of the said 
partnership, and that the accounts of the said partnership- trading may 
be taken by the Court, and the assets thereof realized, and that each 
party may be ordered to pay into Court any balance due from him upon 
such partnership-account and that the debts and liabilities of the 
said partnership may be^paid and discharged, and that the costs of the 
suit may be paid, out of/the partnership-assets, and that any balance* 
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remaining of such assets, after such payment and discharge, and the 
payment of the said costs, may be divided) between the plaintiff and de- 
fendant, according to the terms of the said articles (or deed, or agree- 
ment) , or that, if the said assets shall prove insufficient, he the plain- 
tiff and the said defendant may be ordered to contribute m «such pro- 
portions as shall be just to a fund to be raised for thepayment and dis- 
charge of such debts, liabilities and costs. And to give such other re- 
lief as the Court shall think fit. 

This plaint was filed by of , pleader 

for the plaintiff*, (or by ). 

(jST B .--In suits for winding-up of any partnership , omit the prayer for 
dissolution but instead thereof insert a paragraph stating the fact of the 
partnership having been dissolved). 


No 114. 

Forms of concise Statements. 

(Code of Civil Procedure, section ^58) 

Money lent The plaintiff’s claim is 

lent (and interest). 

Several demands The plaintiff’s claim is rs. 

rs. is for the price of goods sold, and 
money lent, and rs. for interest, 

Eent The plaintiff’s claim is rs. 

of rent. 

Salary, &cf. The plaintiff’s claim is rs. for 

of salary as a clerk (or as the case may be). 

Interest The plaintiff’s claim is 

upon money len'-. 

General average The plaintiff's claim is 
average contribution. 

Freight, &c. The plaintiff’s claim is 

r ° defnurrage'/ 

Banker’s" balance The praintiff’s claim is 

ed with the defendant as a banker. 

Fees, &c as pleader The plaintiff’s claim is rs. for fees for 
r work done (and rs. for money expended as a 
pleader. 

Commission The plaintiff ’s* claim is rs. for commission 

earned as (state character — as auctioneer, cotton- 
broker, &c.) 

Medical attendance The plaintiff’s claim is rs. for medical attend- 
ance. 


rs. for money 

whereof 
rs. for 

for arrears 


arrears 
rs. for interest 

rs. for general 

c- 

rs. for freight and 
rs. for money deposit- 
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Return of premium The plaintiff’s claim is rs. for a return of 
premium paid upon policies of insurance. 9 

Warehouse-rent The^ plaintiff’s claim is rs. for the ware- 

housing of goods. 

Carriages of goods The plaintiff’s claim is rs. for the carriage 
1 > of goods by railway. 

Use a^d occupation The plamtifiPs claim is rs. for the use and 
of house occupation of a house. 

Hire of goods The plaintiff’s claim is rs. for the hire of 

(furniture). 

Work done The plaintiffs claim is rs. for work done 

as a (surveyor). 

Board and lodging The plaintiff ’s claim is * rs. for board and 

lodging. 

Schooling The plaintiff’s claim is rs. for the (board, 

lodging and) tuition of X. Y. 

Money received The plaintiff’s claim is rs. for money received 

by the defendant as pleader (or factor or collector, 
or &c.) of the plaintiff. 

Fees of office The plaintiff’s claim is rs. for fees received by 

the defendant under colour of the office of 

Money overpaid The plaintiff’s claim is rs for a return of 

money overcharged for the carriage of goods by 
railway. 

The plaintiff’s claim is rs. for a return of fees 
overcharged by the defendant as . 

Return of money by The plaintiff’s claim is rs. for a return of 
stake-holder money deposited with the defendant as stake- 
holder. ^ 

Money won from The plaintiff’s claim rs. for money entrust- 

# stake-holder . ed to the defendant as stake-holder, and become 

payable to plaintiff. 

Money entrusted to The plaintiff s claim is for a return of 

a g en t money entrusted to the defendant as? agent of the 

* plaintiff. 

Money obtained by The plaintiffs claim is # rs. foj a return of 
fraud money obtained from the plaintiff by fraud. 

Money paid by mis- The plaintiffs claim is rsffor a return of 
take * money paid to the defendant by mistake. 

Money paid for con- The plaintiffs claim is rs. for a return 
sideration which of money paid to the defendant for (work to be 
has failed done, or, work left undone ; or, a bill to be taken 

up, or, a biff not taken up ; or, &c.) 



222 


THE f#!ODE OP CIVIL PROCEDURE. 

I 1 * 

THE FOURTH SCHEDULE ^continued. 

The plaintiff’s claim is rs. for a return of money 
paid as a deposit upon shades to be allotted. 

Money paid by sure- The plaintiffs claim is rs. for money 

ty for defendant paid for the defendant as his surety. # 

Rent paid The plaintiff’s claim is rs. for -money paid 

for rent due by the defendant. 

Money paid on ac- The plaintiffs claim is rs. upon'" a bill 

commodation-bill of exchange accepted (or indorsed) for the defend- 
ant’s accommodation. 

Contribution by The plaintiffs claim is rs. for a contribu- 

Surety tion in respect of money paid by the plaintiff as 

surety. 

By co-debtor The plaintiffs claim is rs. for a contribution 

in respect of a jomt-debt of the plaintiff and the 
defendant paid by the plaintiff. 

Money paid for calls * The plaintiff’s claim is rs. for money 

paid for calls upon shares, against which the 
defendant was bound to indemnify the plaintiff. 

Money payable un- The plaintiffs claim is rs. for money 

der award payable under an award. 

Life-policy The plaintiffs claim is rs. upon a policy 

of insurance upon the life of X. Y, deceased. 

Money-bond The plaintiffs claim is rs. upon a bond 

to secure payment of rs. and interest. 

Forign judgment The plaintiffs claim is rs. upon a judg- 

ment of the Court m [the Empire of Russia). 

Bills of exchange, The plaintiffs claim is rs. upon a cheque 

&c. drawn by the defendant 

The plaintiff’s claim is rs. upon a bill of ex- 

change accepted (or drawn, or indorsed),, by the defend- 
ant. 

r The plaintiffs claim is rs. upon a promissory 
note made (or indorsed) by the defendant. 

The plaintiffs claim is rs. against the de- 

fendant A. £., as acceptor, and against the defendant 
C. JD , as drawer (or indorsor), of a bill of exchange. 

Surety ' The plaintiffs claim is rs. against the 

defendant as surety for the price of goods sold. 

The plaintiff ’s claim is rs. against the 

defendant A. B , as principal, and against the defend- 
ant C. Z>., as surety, for the price of goods sold (or 
for arrears of rent, or for money lent, or for money re- 
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ceived by the defendant A. B. as traveller for the 
plaintiff, <$r, &c ) * 

Calls The plaintiff s claim is rs. for calls upon 

shares. 

Indorsement of Costs , Sc. 

(Add to the above forms) and rs. for costs : 

and if the amount claimed be paid to the plaintiff or 
his pleader within days (or in the summons is to be 
served out of the jurisdiction, insert the time for appear- 
ance limited by the order) from the service hereof, fur- 
ther proceedings will be stayed. 

Damages and other Claims , 

The plaintiffs claim is for damages for breach of 
a contract to employ the plaintiff as traveller. 

> The plaintiffs claim is for damages for wrongful 
dismissal from the defendant’s employment as travel- 
ler (and rs. for arrears of wages). 

The plaintiffs claim is for damages for the defend- 
ant’s wrongfully quitting the plaintiff’s employment 
as manager. 

The plaintiffs claim is for damages for breach of 
duty as factor (or, &c.) of the plaintiff [and rs. 
for money received as factor, or, &e ) 

The plaintiffs claim is for damages for breach of 
the terms of a deed of apprenticeship of X Y. to the 
defendant (or plaintiff). 

The plaintiffs claim is for damages for non-compli- 
ance with the award of X. Y. 

Assault, &e. The plaintiffs claim is for damages for assault (and 

false imprisonment, and for malicious prosecution). 

By husband and * The plaintiffs claim is for damages for assault and 
wife * false imprisonment of the plaintiff C. D. 

Against husband The plaintiff’s, claim is for damages fos* assault by 
and wife the defendant C. D. 

Pleader The plaintiffs claim is for damages fpr injury by 

the defendant’s negligence as pleader of the plaintiff. 

Bailment The plaintiffs claim is for damages for negligence 

in the custody of goods (and for wrongfully detaining 
the same). 

Pledge The plaintiffs claim is for damages for negligence 

in the keeping of goods pawned (and for wrongfully 
detaining the same). 


Agent, &c. 

Apprentices 

Arbitration 
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Hire The plaintiff’s claim is for damages for negl 1 " 

gence m the custody of /urniture (for, a carnage) 
lent on hire, (and for wrongfully, &c.) 

Banker The plaintiff ’s claim is for damages for wrongfully 

neglecting [or* refusing] to pay the plantiff’S cheque. 

Bill The plaintiffs claim is for damages for breach of a 

contract to accept the plaintiff’s drafts. c 

Bond The plaintiffs claim is upon a bond conditioned 

not to carry on the trade of a 

Carrier The plaintiff’s claim is for damages for refusing t° 

carry the plaintiff’s goods by railway. 

The plaintiffs claim is for damages for refusing to 
carry the plaintiff by railway. 

The plaintiffs claim is for damages for breach of 
duty in and about the carriage and delivery of coals 
by railway. 

The plaintiffs claim is for damages for breach of duty 
in and about the carnage and delivery of machinery 
by sea. 

Charter-party The plaintiffs claim is for damages for breach of 
charter-party of ship \Mary\ 

Claim for return of The plaintiff s claim is for return of household furni- 
goods ; damages, ture (or &c.) or their value, and for damages for 
detaining the same. 

Damages for depri- The plaintiffs "claim is for wrongfully depriving 
vmg of goods plaintiff of goods, household furniture, &c. 

Defamation ^ The plaintiff’s claim is for damages for libel. 

The plaintiffs claim is for damages for slander. 

Wrongful distress The plaintiffs claim is for damages for improperly 
distraining. {This Form shall be sufficient whether the 
distress complained of be wrongful or excessive , or 
irregular .) 

Ejectment The plaintiffs claim is to recover possession of a 

house, No. in Street, or of a farm called 

^ Blackacre, situate in the of in the 

of r r 

To establish title The plaintiffs claim is to establish his title 

and recover rents to {here descnbe property) and to recover the rents 
A thereof. 

" {The two previous For^s may be combined.) 

Fishery The plaintiff’s claim is for damages for infringe- 

ment of the plaintiff’s right of fishing. 

Fraud The plaintiff’s claim is for damages for fraudulent 

misrepresentation on the sale of a horse {or a busi- 
ness, or shares, or, &c.) 
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The plaintiff s claim is for damages for fraudu- 
lent misrepresentation of the credit of A. B. • 

The plaintiffs claim is for damages for breach of 
a contract of guarantee for A. B. 

The plaintiffs claim is for damages for breach of a 
contract to indemnify the plaintiff as the defendant’s 
agent to distrain. 

The plaintiffs claim is for a loss under a policy 
upon the ship ( Royal Charter and freight of cargo 
(or for return of premiums). 

(This Form shall be sufficient whether the loss claimed 
be total or partial.) 

The plaintiffs claim is for a Ktes under a policy of 
fire-insurance upon house and furniture. 

The plaintiffs claim is for damages for breach of 
a contract to insure a house. •» 

Landlord and ten- The plaintiffs claim is for damages for breach of 
ant a contract to keep a house in repair. 

„ The plaintiffs claim is for damages for breaches of 

covenants contained in a lease of a farm. 

Medical man The plaintiffs claim is for damages for injury to 

the plaintiff from the defendant’s negligence as a 
medical man. * 

Mischievous animal The plaintiffs claim is for damages for injury 
by the defendant’s dog. 

Negligence The plaintiffs claim is for damages for injury to 

the plaintiff by the negligent driving of the defend- 
ant or his servants. 

The plaintiff’s claim is for damages for injury to 
tjie plaintiff while a passenger on the defendant’s 
railway by the negligence of the defendant’s ser- 
vants. t > , 

The plaintiffs claim is for damages for -1 injury to 
the plaintiff at the defendant’s railway-station from 
the defective condition of the station. # 

Act XIII of 1855 The plaintiffs claim is as >esecutor of A. B 
deceased, for damages for the death of the said A. 
B. } from injuries received while a passenger on the 
defendant’s railway, by the negligence of the de- 
fendant’s servants. 

Promise of marriage The plaintiffs claim is for damages for breach 
of promise of marriage. 


Guarantee 


Insurance 


Fire-insurance 


A 29, 
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Sale of goods The plaintiffs claim is for damages for breach 

„ of contract to accept ^nd pay for goods. 

The plaintiff’s claiuuis for damages for non-de- 
livery (or short delivery, or defective quality, or 
other breach or contract or sale) of cotton (ur, &c.). 

The plaintiff’s claim is for damages for breach 
of warranty of a horse. - 

Sale of land The plaintiff’s claim is for damages for breach 

of a contract to sell (or purchase) land. 

The plaintiff’s claim is for damages for breach 

of contract to let (or take) a house. 

The plaintiff’s claim is for damages for breach 
-*)f contract to sell (or purchase) the lease, ’with 
good-will, fixtures and stock-in-trade of a public- 
house. 

The plaintiff’s claim is for damages for breach 
of covenant for title (or for quiet enjoyment, or, 
&c ) m a conveyance of land. 

Trespass on land The plaintiff’s claim is for damages for wrong- 
fully entering the plaintiff’s land and drawing water 
from his well [or "cutting his grass, or felling his 
timber, or pulling down his fences or removing his 
gate, or using his road or path or crossing his field, 
or depositing sand there, or carrying away gravel 
from thence, or carrying away stones from his river.) 

Support „ The plaintiff’s claim is for damages for wrong- 

fully taking away the support of plaintiff’s land (or 
house, or mine). 

Way The plaintiff’s claim is for damages for I wrong- 

fully'obstructmg a why (public highway, or private 
way). 

Water-course, &c. The plaintiffs claim is for damages for wrong- 
fully diverting {or obstructing or polluting, or di- 
r ^ verting water from) a water-course. 

The plaintiff’s claim is for damages for wrongfully 
discharging water upon the plaintiff’s land or into 
the plaintiff’s mine, 

' The plaintiffs claim is for damages for wrongfully 
obstructing the plaintiffs use of a well. 

Pasture The plaintiffs claim is for damages for the in- 

fringement of the plaintiff’s right of pasture. 

[This Form shall be sufficient whatever the natu/re of 
, the right to pasture be.] 
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THE FOUBTH SCHEDULE— continued. 


Light 

Patent 

% 

Copyright. 

TradenSark 

Work 


The plaintiffs claim is for damages for obstructing 
the access of light to plaintiffs house. » 

The plaintiffs claim is for damages for the in- 
fringement of the plaintiffs patent. 

The plaintiffs claim is for damages for the in- 
fringement of the plaintiffs copyright. 

The plaintiffs claim is for damages for wrong- 
fully using (or imitating) the plaintiffs trademark. 

The plaintiffs claim is for damages for breach of 
a contract to build a ship or to repair a house, 
&c.). 

The plaintiffs claim is- for damages for breach of 
a contract to employ the plaintiff to build a ship, 
&c. 


Nuisance The plaintiffs claim is for damages to his house, 

trees, crops, &c., caused by noxious vapours from 
the defendant’s factory (or &c.J 

The plaintiffs claim is for damages from nuisance 
by noise from the defendant’s works (or stables, 
or, &c.). 

Injunction [Add to indorsement ]* — and for an injunction. 


[Add to indorsement where claim is to land or to 
establish title , or both ] * — 

Mesne profits and for mesne profits. 

Arrears of rent and for an account of rents or arrears of rent. 
Breach of covenant and for breach of covenant for [repairs]. 


1. Creditor to administer Estate . 


The plaintiffs claim is as a creditor of X F, of 

, deceased, to have the moveable and immoveable 
prqperty of the said X. Y, administered. The defendant, C. D is 
sued as the administrator of the said X. F [and the defendants, E . F \ 
and G. E as his co-heirs at law]. « i * 

• , * 

& Legatee to administer Estate, 

The plaintiffs claim is as a legatee under the Will dated the 
day of 18 , of X. Y } deceased, to have tfie moveable 

and immoveable property of the said X. Y. administered. The 
defendant C. D. is sued as, the executor of the said X. Y. [and the 
defendants E, F. and G, H as his devisees]. 

$. Partnership. 

The plaintiffs claim is to have an account taken of the partnership- 
dealings between the plaintiff and defendant [under articles of 
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partnership dated the day of ], and to 

naye the affairs of the partnership wound ifp. 

Jf. By Mortgagee . 

The plaintiff’s claim is to have an account taken of whaf is due 
to him for principal, interest and costs on a mortgage dated the 
day of , made between [parties ] [or, by deposit of 

title-deeds], and that the mortgage may be enforced by foreclosure 
or sale. 


5. By Mortgagor. 

The plaintiff’s claim is to have an account taken of what, if any- 
thing, is due on a mortgage dated and made between [parties] 

and to redeem the property comprised therein. 

6. Raising Portions . 

The plaintiff’s claim is that the sum of rs. which by a 

deed of settlement, d^fced , was provided for the portions 

of the younger children of may be raised. 

7. Execution of Trusts. 

The plaintiff’s claim is to have the trusts of an indenture dated 
and made between [ parties ] carried into execution. 

8. Cancellation or r Rectification . 

The plaintiff’s claim is to have a deed dated 
and made between [parties] set aside or rectified. 

9. Specific Performance. 

The plaintiff’s claim is for specific performance of an agreement 
dated the day of for the sale by the plaintiff to the 

defendant of certain [freehold] hereditaments at 


No. 115. 

Probate. 

1. By an executor of legatee propounding a Will in solemn form* 

The plaintiff claims to be executor of the last Will dated the 
day of of C. Pi, late of , 

deceased, who died on the day of , and 

to have the said Will established. This summons is issued against you 
as one of the nextof-kin of the said deceased [or as the case 
may be.] 
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2. B y an executor or legatee of a former Will , or a next-of-kin , of 

the decerned^ seeking to obtain the revocation of a probate granted %n 
common form . \ 

The plaintiff claims to be executor of the last Will dated the 

day of* of C. D.) late of , 

deceased, who dihd on the day of and to 

have thA probate of a pretended will of the said deceased, dated the 
day of , revoked. This summons is issued against 

you as the executor of the said pretended Will [or, as the case 
may be\ 

3. By an executor or legatee of a Will when letters of administration 
have been granted as m an intestacy. 

The plaintiff claims to be executor of the last $ill of 0. iX, late o^ 

, deceased, who died on the day 

of , dated the day of 

The plaintiff claims that the grant of letters ■of administration of 
the estate of the said deceased obtained by you should be revoked, and 
probate of the said Will granted to him. 

4. By a person claiming grant of administration as a next-of-kin 
of the deceased) but whose intvrest as next-of-kin is disputed. 

The plaintiff claims to be the brother and sole next-of-kin of C. IX, 
of , deceased, who died on the 

day of , mteState, and to have as such a grant of 

administration to the personal estate of the said intestate This writ 
is issued against you because you have entered a caveat, and have 
alleged that you are the sole next-of-kin of the deceased [or as the 
case may be. 
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THE FOURTH SCHEDULE— continued. 

No. 117. 

Summons for Disposal of Suit. 

Sections 64 and 6i of the Code of Civil Procedure. 

' (Title.) 

To 

% dwelling at 

Notice — 1. Should you appre- Whereas 

hend your witness- has instituted a suit against you for 
es will not attend , you are hereby 

of their own ac- summoned to appear in this Court 
cord, you can have m person or by a duly authorized 
summons from pleader of the Court, duly instruct- 
this Court to com- ed, and able to answer all material 
pel the attendance questions relating to the suit, or 
of any witness, who shall* be accompanied by some 
and the production other person able to answer all 
of any document such questions, on 
that you have a the # day of 

right to call upon , 18 

the witness to pro- , at o’ clock in the forenoon, 
duce, on applying to to answer the above-named plam- 
the Court at any tiff ; and, as the day fixed for 
time before the trial, your appearance is appointed for 
on your depositing the final disposal of the suit, you 
their necessary sub- must be prepaied to produce" all 
sistence-money. » your witnesses on that day ; and 
2. If you admit the you are hereby required "to take 
demand, you should notice that, m default of your 
pay the money appearance on the * day before- 
into Court with mentioned, the suit will be heard 
the costs of the and determined in your absence ; 
suit, to avoid the and you w ill bring" with you, or 
summary executioli send by youf pleader 
of the decree, which , which the 

may be against your plaintiff desires to inspect, and any 
person or property, documents on which yuu intend 
or both, if necessary. t<? rely m Support of yoyr defence. 

* Given under my hand and the 
seal of the Court this day 
of « 18 . 



Judge. 

Note—// written shtements are required , say — You are [or such? a 
party is, as the case may be\ required to put in a written statement by 
the day of 
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ijXo. 118. 

Summons for t Settlement of Issues. 
Sections 64 and 68 of the Code of Civil Procedure. 
(Title.) 

To 


Notice. — 1 . Should you ap- 
prehend your wit- 
nesses will not 

attend of their own 
accord^ you can have 
summonses from this 
Court to compel the 
attendance of any 

witness, ^and the pro- 
duction of any docu- 
ment that you have 
a right to call on the 
witness to produce 
on applying to the 
Court at any time 
before the trial, on 
your deposi ting their 
necessary subsis- 
tence money. 

«• 2 If you admit the 
demand, you should 
pay the money into 
Court with the costs 
of the suit, to avoid 
the summary execu- 
tion of the decree, 
which may be 
* against you? person* 
or property or bol;h 
if necessary. 


dwelling at 
Whereas 

has instituted a suit against 
youfor , you 

are hereby ^ummoned to 
appear in this Court m person 
or by a duly authorized pleader of 
the Court, duly instructed, and 
able to answer all material 
questions relating to the suit, or 
who shall be accompanied by some 
other person able to answer all 
such questions, on 
the day of 

18 , at r o’clock 

in the forenoon, to answer the 
above-named plaintiff ; and you 
are hereby required to take notice 
that, in default of your appearance'' 
on the day before- mentioned, the 
issues will be settled m your 
absence; and you will bring with 
you or send by your pleader 

, which the plaintiff 
desires to inspect and any docu- 
ment on which you intend to rely 
m support of your defence. • 
Given under my iand and the 
seal of the Court this 
day of 18 



Judge 


mitten statement* are required, say— You aie for sucl| a party is, as the case may 
m) required to put m a written statement by the day of 



THE CODE OF CIVIL PROCE] 


m 


mm. 


THE FOURTH SC HED ULE —continued. 


No. 119. 

Summons to appear. 

Section 68 of the Code of Civil Procedure. 
No. of suit. 


In the Court op 


AT 


To 


Plaintiff, 

Defendant* 


{Name, description and address .) 

Whereas [here enter the name, description and address of the plaintiff ] 
has instituted a suit m this Court against you [here state the 
particulars of the claim as in the register]: you are hereby summoned 
to appear m this Court m person on the day fo 

at m the forenoon. [If not specially required to 

appear in person state — “ m person or by a pleader of the Court duly 
instructed, and able to answer all material questions relating to the 
suit, or who shall be accompanied by some some other person able to 
answer all such questions”] to answer the above-named plaintiff [if the 
summons be for the final disposal of the suit, this further direction shall 
be added here , and as the day fixed for your appearance is appointed for 
the final disposal of the suit, you must be prepared to produce all your 
witnesses on that day”]; and you a>e hereby required to take notice 
that, in default of your appearance on the day before-mentioned, the 
suit will be heard and determined in your absence ; and you will bring 
with you (or send by your agent) [here mention any document the 
production of which may be required by the plaint if], which the plaintiff 
desires to inspect, and any document on which you intend to rely in 
support of your defence. 

Given under my hand and the seal of the Court this day of 18 



Judge . 


No. 120. 

Order for Transmission op summons for service in the Juris- 
diction of another Court. 


A 30 
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Section 85 of the Code of Civil Procedure. 

In the Court op at 

Civil Suit No. j of 18 

A. B. or 
against 

a d. of ' 

The day of 18 r . 

Whereas it is stated in the plaint that , the defendant in the 

above suit , is at present residing in 

, but that the right to sue accrued ■within the jurisdiction of this 
Court ; it is ordered that a summons returnable on the day of 
18 be forwarded for service on the said defendant to the Court of 
with a duplicate of this proceeding. 



Judge . 


No. 121. 

To accompany Returns op Summons of another Court. 
Section 85 of the Code of Civil Procedure. 

In the Court op at 

Civil suit No. of 18 
The day of 18 

A. B. of 

e against 

a d. of 

Read the proceeding from the forwarding 

for service on 

iu civil No. of that Court. 

Read bailiffs endorsemnnt on the back of the process stating that 
the and proof of the above haying been ffuly 

taken by me on the [oath or] affirmation of and 

* * it is ordered that the 

be returned to the * * a 

copy of this proceeding. 




Judge . 

service of 
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No. 122. 

Defendant’s Statement. 

Section 110 of the Code of Civil Procedure. 

* ^ {Title). 

I, the undersigned defendant [or one of the defendants], disclaim all 
interestomder the will of the said E. F. in the plaint, named [or, a s- 
heir-at-law or as next-of-kin, or one of the next-of-kin, of E. F, deceased, 
in the said plaint named]. 

Or, I, the undersingned defendant, state that I admit [or deny] [here 
repeat in the language of the plaint the statements admitted or denied]. 

Or, I, the undersigned defendant, submit that, upon the facts stated 
in the plaint, it does not appear that there is any agreement which can 
be legally enforced [or that it appears upon the said plaint that I am 
jointly liable with one E. F. who is not a party to the suit and not 
severally liable as by the plaint appears, or, that it appears by the said 
plaint that G. H. should have been a joint-plaintijF with the said A. B~ 
jn the said suit, or as the case may be }. 

Or, that the plaintiff has conveyed his interest in the said mortgage 
[or right to redeem] to one I. J. [or, that I have conveyed or assigned to 
H. L. by way of further charge for securing the sum of Rs. , 

the right to redeem in the property sought by the suit to be foreclosed]. 

Or that since the dissolution of the partnership, the plain tifi has exe- 
cuted an instrument whereby the, plaintiff covenants to discharge all 
debts and liabilities of the partnership and generally to release- me from 
all claims and Labilities either by or to himself and others in respect of 
the said partnership-trading [or, as the case may be.} 

Signed C. D. r 

Defendant 

■ ■■* mnp * 

No. 123. 

Interrogatories. 

Section 121 of the Code'of Civil Procedure* 

In the Court of & 

Civil Suit, No. of IS 

A . B. 

. against 

0. R, F 4 . F and G. E. 

Interrogatories on behalf of the above-named A. B. [or C. D.] for the 
examination of the above-named E. F. and G. H. [or A. B.J 

1. Did not, &c. * 

2. Has not, &c. 
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The defendant E. F. is required to answer the interrogatories 
numbered * , 

The defendant G. H. is required to answer the interrogatories 
numbered. 


Ho. 124. 

Form of Notice to produce Documents. 

Section 131 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 
A. B, 

r against 

an. 

Take notice that the plaintiff [or defendant] requires you to produce 
for his inspection thp {following documents referred to in your plaint 
[or written statement or affiadavit], dated the day of 

18 

Describe documents required. 

X. F., Pleader for the plaintiff [or the defendant} 

To Z., 

Pleader for the defendant [or plaintiff]. 


No. 125 

► Summons to attend and give Evidence. 
Sections 159 and 163 of the Code of Civil Procedure. 


Whereas your attendance is required to € 

on behelf of the . in the above cause, you are hereby 

required [personally to appear before this Court] on the day of 

18 , at ^.he* hour of * c 4 . m. [and] to bring with you or to 

send to this Court 

A sum of Rs. , being your travelling and other expenses 

and subsistence allowance for one day, is herewith sent. If you do not 
comply with tjus order, you will be subject to the consequence of non- 
attendance laid down in the Code of Civil Procedure, section 170. 

, Notice— (1). If you are summoned only to produce a document &nd 
hot to give evidence, you shall be deemed to have complied with the 
summons if you cause such document t# be produced m this Court on 
the day and hour aforesaid. 
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(2). If you are to be detained beyond the day aforesaid, a sum of Es- 
will be tendered to you for each day’s attendance beyond the 
day specified. \ 

Gives* under my hand and the seal of the Court, this day of 

18 



No 128. 
Another form. 
No. of Suit 
In the Court of at 


Plaintiff, 

To Defendant. 

[Name, description and address.] 

You are hereby summoned to appear in this Court m person on the 
day of at m the forenoon, to give evidence 

mp. behalf of the plaintiff [or the defendant] m the above-mentioned 
^suit, and to produce [here describe with convenient certainty any docu- 
ment the production of which nmy be required. If the summons be 
only to give evidence , or if it be only to produce a document , it must be 
expresed accordingly ], and you are not to depart thence until you have 
been examined [or have produced the document] and the Court has 
risen, or unless you have obtained the leave of the Court. 


Forms #f Decrees. * 

No. 127. 

Simple Money-decree. 

Tuk. 

Claim for ' * 

This cause coming on * ' for final disposal before 

m the presence of on the part of the 

plaintiff, and on the part of the defendant, it is 

ordered that the do pay to * the % 

the sum of Es. , with interest thereon at the rate of 

per cent, per » from 

to the date of realization of th<i said sum, and do also pay to the 

the costs of this suit as taxed by the officer 
of the Court, with interest thereon at the rate aforesaid from the 
date of taxation to the date of realization. 
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Costs of suit. 


Plaintiff. 

Rs. 

A 

P. 

/ " 

Defendant. 

Rs. 

r 

A. 

P. 

1. Stamp for plaint... 

2. Do. for power ... 

3. Do. for exhibits ... 

4. Pleader’s fees on 
Rs. 

5. Translation-fee 

6. Subsistence for 

witness for attend- 
ance ... 

7. Commissioner’s 

fee . . , 

8. Service of pro- 
cess ... 

9. &c 




^ r 

r 

Stamp for power . . . 
Do. petition 
Pleader’s fee 
Subsistence for wit- 
nesses 

Service of process ... 
Translation -fee 
Commissi on er’s 
fee ... 




Total 




# Total 





Given under my hand and the seal of the Court, this day 



No. 128. 

Decree for Sale m a Suit by a Mortgagee or Person entitled 
c to a Lien. 

( Title.) ' 

It is ordered that it be referred to the Registrar [or Taxing Officer! 
to take an account of what is due to the plaintiff for principal andf 
interest on the mortgage [or hen] mentioned in the plamt, and to tax 
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the plaintiff’s costs of this suit, and that the Registrar [or Taxing 
Officer] do declare in Court on the day of wh^t 

he shall find to be due for principal and interests as aforesaid, and 
for costs ; And upon the defendant paying into Court what shall be 
certified fo be due to the plaintiff for principal and interest as afore- 
said, together with the said costs, within six months from the date 
of declaring m Court the amount so due ; it is ordered that the plain- 
tiff do re-convey the said mortgaged premises free and clear from all 
incumbrances done by him, or any claiming by, from or under, him, 
and do deliver up to the defendant or to such person as he appoints 
all documents m his custody or power relating thereto, and that upon 
such re-conveyance being made, and documents being delivered up, 
the Registrar [or Taxing Officer] shall pay out to the plaintiff the 
said sum so paid in as aforesaid for principal, interest and costs ; 
but in default of the defendant paying into Court such principal, in- 
terests and costs as aforesaid by the time aforesaid, then it is ordered 
that the said mortgaged premises [or the premises subject to the said 
hen] be sold with the approbation of the Registrar [or Taxing 
Officer]. And it is orderd that the proceeds of such sale 
(after defraying thereout the expenses of the sale) be paid 
into Court, to the end that the same may be duly applied m payment 
of what shall be found due to the plaintiff for principal, interest and 
costs as aforesaid, and that the balance (if any) shall be paid to the 
defendant or other person entitled to receive the same. 


No. 129. 

*Final Decree* for Foreclosure. 

{Title.) 

Whereas it appears to the Gcftirt that the defendant has not paid 
into Court the sum which was on the 

day«of ' last declared m Court to be due to the plain- 

tiff for principal and interest upon the mortgage m the plaint men- 
tioned, and for costs, pursuant to the border m2.de in thil siyt on the 

day* of * last, and that the 

period of six months has elapsed since the said day of 

* * 

It is ordered that the defendant do stand absolutely^ debarred of 
all right to redeem the said mortgaged premises. 


a-a In No 129, substitute the words “ Decree absolute " for t( Final Decree n in place 
to which the Transfer of Property Act, 1S82, extends— sec Act IV of 18S2, s. 87, and 

supra, s. 3. • 
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No. 130. 

Preliminary Order— Administration-suit. 

Section 213 of the Code of Civil Procedure. 

{Title.) m 

It is ordered that the following accounts and inquiries be taken 
and made ; that is to say . — 

In creditor’s suit. ^ 

1. That an account be taken of what is due to the plaintiff and 
all other the creditors of the deceased. 

In suit by legatees. 

2. An account be taken of the legacies given by the testator’s Will. 
In suits by next-of-kin — 

An inquiry be m*de and account taken of what, or of what share, 
if any, the plaintiff is entitled to as next-of-kin [or one of the next-of- 
kxn] of the intestate. 

[After the first paragraph, the Order will, where necessary, order, in 
a creditor’s suit, inquiry and accounts for legatees, heirs-at-law and 
next-of kin. In suits by claimants other than creditors, after the first 
paragraph, in all cases, an order to inquire and take an account of 
creditors will follow the first paragraph, and such of the others as may 
be necessary will follow, omitting the first formal words. The form 
is continued as m a creditor’s suit.] 

3. An account of the funeral and testamentary expenses. 

4. An account of the moveable property of the deceased come to 
the hands of the defendant, or to the hands of any other person by 
his order or for his use. 

5. An inquiry what part (if any) of the moveable property of the 
deceased is outstanding and undisposed of. 

6. And it is further ordered that the defendant do, on or before the 

day of next, pay into Court all sums of 

money which shall be. found to have #come to his hands, or to the 
hands of any person by his order or to his use. 

7. And that if the Registrar shall find it necessary for carrying cutihe 

objects of the suit to sell any part of the moveable property of the 
deceased, that^the sam^ be solc^ accordingly, and the proceeds paid 
into Court* . • 

8. And that Mr. E. F. be Receiver in the suit (or proceeding), and receive 

and get in all outstanding debts and outstanding moveable property 
of the deceased, and pay the same into the hands of the Registrar (and 
shall give security by bond for the due performance of his duties to 
the amount of rupees). 

9. And it is further ordered that if the 'moveable property of the 
deceased be found insufficient for carrying out the objects of the suit 
then the following further inquiries be made, and accounts, taken, that 
is to say— 
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(a) an inquiry what immoveable property the deceased was seized 

of or entiled to a| the time of his death ; * 

(b) an inquiry what are the incumbrances (if any) affecting the im- 

moveable property of the deceased, or any part thereof. 

(c) aft account so far as possible, of what is due to the several 
mcumbrapcers, and to include a statement of the priorities of 
§pch of the incumbrancers as shall consent to the sale herein- 

> after directed. 

1 0. And that the immoveable property of the deceased, or so much 
thereof as shall be necessary to make up the fund m Court sufficient 
to carry out the object of the suit, be sold with the approbation of the 
Judge, free from incumbrances (if any) of such incumbrancers as 
shall consent to the sale, and subject to the incumbrances of such of 
them as shall not consent. 

11. And it is ordered that G* H. shall have the conduct of the 
sale of the immoveable property, and shall prepare the conditions 
and contracts of sale subject to the approval of the Registrar, and 
that in case any doubt or difficulty shall arise the papers shall be 
submitted to the Judge to settle. 

12. And it is further ordered that, for the purpose of the inquiries 
hereinafter directed, the Registrar shall avertise in the newspapers 
according to the parctice of the Court, or shall make such inquiries in 
any other way which shall appear to the Registrar to give the most 
useful publicity to such inquiries. 

13. And it is ordered that the, above inquiries and accounts be 

made and taken, and that all other acts ordered to be done be comple- 
ted, before the day of , and that the Registrar do 

certify the result of the inquiries, and' the accounts, and that all other 
acts ordered are completed, and have his certificate in that behalf 
ready for the inspection of the parties on the day of 

14. And lastly it is ordered, that this suit [or matter] stand adjourn- 
ed for making final decree to tb? "day of 

[Such part only of this order is to be used as is applicable to the par- 
ticular case.] 


No,] at. 

Final Decree in an Administration-suit by a Legatee. 
Section 213 of the Code of Civil Procedure. » 

1. It is ordered that the defendant do on before the day of 
pay into Court the sum of Rs. , the balance 1$ 

the said certificate found to bb due from the said defendant on account 
of the estate of , the testator, and also the sum of Rs. 

for interest at the rate of Rs. per centum per annum, 

from the day of to the day of , amount- 

ing together to the sum of Rs. 


A 31* 
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2. Let the Registrar [or Taxing Officer] of the said Court tax the costs 
oHhe plaintiff and defendant m this suit, and let the amount of the 
said costs, when so taxed, be paid out of th3 said sum of Rs. 

ordered to be paid into Court as aforesaid, as follows: — 

fa ) — The costs of the plaintiff to Mr. , his attorney [or 

pleader], and the costs of the defendant to Mr.. 1 , his 

attorney [or pleader]. . . 

(h) An d (if any debts are due) with the residue of the said sum of Rs 
after payment of the plaintiffs and defendant’s 
costs as aforesaid, let the sums, found to be owing to the 
several creditors mentioned in the schedule to the 

Registrar’s certificate, together with subsequent interest on 
such of the debts as bear interest, be paid ; and after making 
such payments, let the amount coming to the several legatees 
mentioned m the schedule, together with subse- 

quent interest (to be verified as aforesaid), be paid to them. 

3. And if there should then be any residue, let the same be paid to 
the residuary legatee? 


Decree in an Administration-suit by a Legatee, where an Exe- 
cutor IS HELD PERSONALLY LIABLE FOR THE PAYMENT OP 

Legacies. 

Section 213 of the Code of Civil Procedure. 

1. Declare that the defendant is personally liable to pay the legacy 

of Rs. bequeathed to the plaintiff. 

2. And it is ordered that an account be taken of what is due for prin- 
cipal and interest on the said legacy; 

3. And it is also ordered that the defendant do, within 

weeks after the date of the Registrar’s certificate, pay to the plaintiff the 
amount of what the Registrar shall certify to be due for principal and 
interest ; * ° 

4. And it is ordered that the defendant do pay the plaintiff his costs 

of suit, the same to be taxed in case the parties differ. ^ -■ 


r ' f» 

FiNAff Decree in an Administration-suit by next-of-kin. 

Section 213 of the Code of Civil Procedure. 

1, Let the Registrar of the said Court tax the costs of the plaintiff 
and defendant m this suit, and let the amount of the said plaintiff’s 
<&sts, when so taxed, be paid by the defendant to the plaintiff out of 
the sum of Rs. , the balance by the said certificate found to be 

due from the said defendant on account of the personal estate of & F.> 
the intestate, within one week after the texation of the said costs by 
the said Registrar, ajid let the defendant retain for her own use out of 
such sum her costs, when taxed. 
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2. And it is ordered that the residue of the said sum of Es. ^ , 

after payment of the plaintiffs and defendant’s costs as aforesaid, be 
paid and applied by defendant as follows : — 

(a) Let the defendant, within one week after the taxation of the said 
costs by the Eegistrar as aforesaid, pay on-third share of the 
said 'residue to the plaintiffs, A. B , and 0., his wife, in her 
right, as* the sister and one of the next-of-km of the said E F»> 
% the intestate. 

1 (5) Let the defendant retain for her own use one other third share 
of the said residue, as the mother, and one other of the next-of-km of 
the said E. F., the intestate. 

(c) And let the defendant, within one week after the taxation of the 
said costs by the Eegistrar as aforesaid, pay the remaining one- 
third share of the said residue to G. H as t^e brother and the 
other next-of-kin of the said E. F., the intestate. 


N- o. 132. 

Order—- Dissolution op Partnership. 

Section 215 of the Code of Civil Procedure. 

{Title.) 

It is declared that the partnership m the the plaint mentioned 
bewteen the plaintiff and defendant ought to stand dissolved as from 
the day of and it is ordered that the dissolution 

thereof as from that day be advertised in the Gazette, Sc. 

And it is ordered that be the Eeeeiver of the partnership-estate 
and effects in this suit, and do get m all the outstanding book-debts 
and claims of the partnership. 

And it is ordered that the following accounts be taken: — 

1. An account of the credits, property and effects now belonging to 
the said partnership ; 

2. An account of the debts *nd liabilities of* the slid pmuerJiip ; 

3. An account of all dealings and transitions between the plaintiff 

an<Ldefendant, from the foot of the settled account exhibited in this 
suit and marked (A), and not disturbing any subsequent settled 
accounts. % * * 

And it is ordered that the goodwill of. the business heretofore carried 
on by the plaintiff and defendant as in the plaint mentioned, and the 
stock in trade, be sold on the premises, and that the Eegistrar may, on 
the application of any of the parties, fix a reserved bidding for all or 
any of the lots at such sale, and that either of the parties is to be at 
liberty to bid at the sale. 

And it is ordered that die above accounts be taken, and all the 
other acts required to be done be completed, before the day of , 
and that the Eegistrar do certify the result of the accounts, and that 
all other acts are completed, and have his certificate m that behalf 
ready for the inspection of the parties on the day of 
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r And, lastly, it is ordered that this suit stand adjourned for making 
a itinal decree to the day of . * 


No. 133. 

Partnership-— Final Decree. 

Section 215 of the Code of Civil Procedure. 

In the Court of . at 

Civil Suit No. 

A. B. of 
against 
G. D. of 

It is ordered that the fund now in Court, amounting to the sum of 
Es. , be applied as follows 

1. In payment of the debts due by the partnership set forth in the 
Registrar’s certificate, amounting m the whole to Es. 

2. In payment of the costs of all parties m this suit, amounting to 
Es. 

[These costs must be ascertained before the decree is drawn up.] 

3. In payment of the sum of Es. to the plaintiff as his share 

of the partnership assets, of the sum of Es. , being the residue 

of the said sum of Rs. now m Court, to the defendant as his 

share of the partnership-assets. 

[Or, And that the remainder of the said sum of Es. be paid 

to be said plaintiff [or defendant ] in part-payment of the sum of Rs. 
certified to be due to him m respect of the partnership-accounts.] 

And that the defendant [or plaintiff J do on or before the day of 
pay to the plaintiff [ or defendant ] the sum of Es 
being the balance of the said sum of Es. due to him, which will 

then remain due. ' * 


- No. 134. 

Certificate of Non-satisfaction of decree. 

Sectiop 224 of the Code of Civil Procedure. 

In the Court of at 

Civil suit No. of 18 . 

A. B. of 
against 
a £. of 
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Certified that no [or partial, as the case may be, and if partial, state 
to what extent] satisfaction of the decree of this Court, in Civil Suit N5. 

of 18 , a copy of which is hereunto attached, has been 

obtained by execution within the jurisdiction of this Court. 

Given under my hand and the seal of the Court, this day of 
18 



Judge, 


Ho. 135. 

Notice to show Cause why Execution should not issue. 


Section 248 of the Code of Civil Procedure. 


In the Court of 

Civil Suit, No, 
Miscellaneous, No. 


AT 
of 18 
of 18 

A. B, of 


against 

V. B, of 
To 

Whereas % 

has made application to this Court for execution 

of decree in Civil Suit No. 18 , this is to give you 

notice that you «,re to appear before this Court 

on the ( |lay of 18 $ , either in 

person, or by a pleader of this C<$urt, gr agent duly authorized and 
instructed, to show cause, if any, why execution should not be granted. 
Given under my hand and the seal of the Court this day of 
18. * 



Judge, 
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No. 136. 

Warrant of Attachment of moveable Property in Defendant’s 
Possession in Execution of a Decree for Money. 

Section 254 of the Code of Civil Procedure. 

{Title.) 

To the Bailiff of the Court. 

Whereas was ordered, by decree 

of this Court, passed on the day of 18 

, in Suit No. of 18 , 

to pay to the plaintiff the sum of Rs. as noted in the 

margin ; and whereas 
the said sum of Rs. 

has not 

been paid. 

These are to 
command you to attach 
the moveable property 
of the said 

as set 
forth in the list here- 
unto annexed, or which 
shall be pointed out to 
you by the said 
, and unless the said 

shall pay to you the said sum of Rs. , 

together with Rs. , the costs of this attach- 

ment, to hold the same until further orders from this Court. 

You are further commanded to return this Warrant on or 
before the day of 18 , with an endorse- 

ment certifying the date and manner in which it has been execute^}, or 
why it has not been executed. 

Given under my hand and the seal of the Court, this 
Say of r , ' 1% . 

Schedule . 


Decree. 




Principal .... 
Interest . • . ° . 

Costs. .... 

Costs of decree . 
Interest thereon 

Total of attachment 

Total . 








r 




Judge* 
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Ho. 137. 

Warrant to the Bailiff to give Possession of Land, &c. 

Section 263 of the Code of Civil Procedure. 

{Title.) 

To the Bailiff of the Court. 

Whereas in the occupancy of 

has been decreed to , the plain- 

tiff m this suit : you are hereby directed to put the said 

m possession of the same, and you are hereby authorized to re- 
move any person *bound by the decree* who may refuse to vacate 
the same. 

Given under my hand and the seal of the £ourt, this 
day of 18 


Judge . 



No. 138. 

Attachment \n Execution. 

Prohibitory Order, where the Property to be attached consists of 
moveable Property to which the Defendant is entitled subject to 
a Lien or Bight of some other Person to the immediate possession 
thereof. 

Section 268 of the Code of Civil Procedure, 

Critle.) 

•To 

Whereas 

has failed to satisfy a decree passed against 1 ^ on 

the day of ‘18 in favour of 

for Es. :it is ordered 

that the defendant be, and is hereby, prohibited and restrained, until 
the further order of this Court, from receiving from # 

the following property in the possession of the said , 

• that is to say, 

to which the defendant, 

is entitled, subject to any claim of the said 

and the said is hereby prohibited and restrained 

*■* These words m form No- 137 were added by Act VII of 1888, s. 64. 
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until the further order of this Court, from delivering the said proper- 
ty to any person or persons whomsoever. 

Given under my hand and the seal of the Court, this 
day of 18 



Judge* 


Ho. 139. 

Attachment m Execution, 

Prohibitory Order, where the Property consists of Debts not secured 
by Negotiable Instruments. 

Section 268 of the Code of Civil Procedure. 

{Title.)* 


Whereas 

has failed to satisfy a decree passed against 

on the day of 18 , In Civil 

Suit, No. of 18 , in favour of 

for Rs. : it is ordered that the defen- 
dant be, and ' hereby, prohi- 

bited and restrained, until the further order of this Court, from receiv- 
ing from you a certain debt alleged now to be due from you to the 
said defendant, namely, 

and 

that you, the said o be y 

and you are hereby, prohibited and restrained, until the further order 
of this Courts from making payment of the said debt, or any part 
thereof, to "any person whomsoever. ~ 

Given under my hand and the seal of the Court, this 
day of 18 



Judge. 
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Ho. 140. 


Attachment in Execution. 

Prohibitory Order, where the Property consists of Shares in 
a Public Company, &c. 

Section 268 of the Code of Civil Procedure. 

{Title,) 


To 

Defendant, and to , Manager of 

Company. 

Whereas 

has failed to satisfy a decree passed against 

on the day of * 18 , 

in Civil Suit, Ha of 18 , in favour 

of for Rs. 

: it is ordered that you, the defendant, be and 
you are hereby, prohibited and restrained, until the further order of 
this Court, from making any transfer of 

shares in the aforesaid Company, namely, 

or from receiving payment of any 

dividends thereof and you 

, the Manager of the said Company, are hereby prohibited and 
restrained from permitting any such transfer or making any such 
payment. * 

Given under my hand and the seal of the Court, this day 

of 18 . 



No! 141. * 


Attachment in Execution. 

Prohibitory Order, where the Property consists of immoveable 

Property. * * 

Section 274 of $e Code of Civil Procedure. 

{Title,) 

To 


Defendant 


A 32 
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Whereas you have failed to satisfy a decree passed against you on 
the day of 18 , in Civil Suit, 

No. of 18 , in favour of 

, for Bs. 

. it is ordered that you, the said 

be, and you are hereby, prohibited and restrained, until the further 
order of this Court from alienating the property specified- in the 
schedule hereunto annexed, by sale, gift or otherwise, and^ that all 
persons be, and that they are hereby, prohibted from receiving the 
same by purchase, gift or otherwise. 

Given under my hand and the seal of the Court, this 
day of 18 , 

Schedule. 



No 1*2. 

Attachment. 

Prohibitory Order, where the Property consists op Money 
or op any Security in the Hands op a Court of Justice 
or Officer op Government. 

Sections 272, and 486 of the Code of Civil Procedure. 

In the Court op at 

Civil Suit, No. of 18 

, 1 B- of 
against 
€. D. of 
To 
Sir, 

# The plaintiff having applied under section of the 
Code of Civil Procedure, for an attachment of certain money now in 
your hands {here state how the money is supposed to be in the hands of the 
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person addressed , on what account, Sc,), I request that you will hold 
the said money subject to the further order of this Court. * 

I have the honour to be, 

Sir, 

Your most obedient Servant* 


Dated the day of 



No. 143. 

Order for Payment to the Plaintiff, & a , of Money, &c., in the 
Hands of a third Party. 

Section 277 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. * of 18 

Miscellaneous, No. of 18 

A. B. of 
against 

a d, of 

To the Bailiff, of the Court anyd to 

Whereas the following property _ has 

be&i attached in execution of a decree in Civil Suit, No. of 
18 , passed on the day of 

18 , in favour of * , for Bs. * : it is 

ordered that the property so attached, consisting of in 

money, and Rs. in Currency notes, or a sufficient part thereof 

to satify the said decree, shall be paid over by. you the said 
, to , and the said property, so 

far as may necessary for the satisfaction of the said decree, shall be 
sold by you, the Bailiff of tfye Court, by public auction in the manner 
prescribed for sale in execution of decrees, and 

that the money which may be realized by such sale, or a sufficient part 
thereof to satisfy the said decree, shall be paid over to the said 
and the remainder, if any, shall be paid to you, the said 
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-Giver under my hand and the seal of the Court, this day of 18 



Judge, 


Notice to Attaching Creditor. 


Section 278 of the Code of Civil Procedure. 
In the Court of " at 

Civil Suit, No. of 18 

Miscellaneous, No. of 18 

A. B. of 


To 


against 
0. JD. of 


Whereas has made application to this Court 

for the removal of attachment on placed 

at your instance in execution of the decree in Civil Suit, No. of 18 
, this is to give you notice to appear before this 
Court on , the ’ day of 

18 , either in person or by a pleader of the Court duly instruct- 

ed, to support your claim, as attaching creditor. 

Given under my hand and the seal of the Court, this 
day of 18 



Judge . 


No. 145. 

Warrant of Sale of Property in Execution of a Decree 
for Money. 

Section 287 of the Code of Civil Procedure. 
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In the Court of at 

Civil Suit, Ho. of IS 

Miscellaneous, No. of 18 

A. B. of 
against 

c n. of 

To the Bailiff of the Court. 

These are to command you to sell by auction, after giving 
days 5 previous notice, by affixing the same m this court-house, and 
after making due proclamation,* the 

property attached under a warrant from this Court dated the 
day of 18 , in execution of a decree in favour of 

in ^ suit No. of 18 , or so much of the said property 

as shall realize the sum of Es. , being the of the said 

decree and costs still remaining unsatisfied. 

You are further commanded to return this warrant on or before the 
day of 18 , with an endorsement certifying the man- 

ner in which it has been executed, or the reason why it has not been 
executed. 

Given under my hand and the seal of the Court, this day of 
18 



Judge. 

* This pioclamation shall specify the ttml. the place u£ sale, the property to be sold, the 
revenue assessed should the pi opeity con sibt of Urd paying revenue to'Uoveniment, and 
the amount for the recovery of which the sale is ordeied and fairly and accurately as 
poseibl# the other par$ieuUi$ required by section 2ST to be specified. 

No. i46? , 

Notice to Person in Possession of moveable Property sold in 
execution. 

Section 300 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
against 
C. A of 
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To 

" Whereas 

has been the purchaser at a sale by auction in execution of the decree 
in the above suit of now in your possession, you are 

hereby prohibited from delivering possession of the said 

to any person except the^said 

Given under my hand and the seal of the Court/ this day of 
18 


J udge . 

Ho. 147. 

Prohibitory Order against Payment of Debts sold in Execution to 
any other than the Purchaser. 

Section 301 of the Code of Civil Procedure. 

In the Court of 1 at 

Civil Suit, No. of 18 

A. & of 
against 
C. D. of 
To 

Whereas and to 

has become the purchaser at a public sale in 
execution of the decree in the above suit of 

certain debt 

due from you to you that is to say, 

, it is ordered that you be, and you are hefeby 

prohibited, from receiving, and you * from making 

payment of the said debt to any'person or persons except the said 

Given under my hand and the seal of the Court, this 
day of - 18 , 




t fudge. 
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No. 148. 

Prohibitory Order against the Transfer of Shares sold in Execution* 
Section 301 of the Code of Civil Procedure. 

In t£e Court op at 

Civil Suit, No. of 18 

A. B. of 
against 

a & of 

To 

and Manager of Company. 

Whereas ha$ become the pur- 

chaser at a public sale m execution of the decree, in the above suit 
of certain shares in the above Company, that is to say, of 
standing in the name of you 

it is ordered that you % be and 

you are hereby, prohibtied from making any transfer of the ’said 
shares to any person except the said the purchaser 

aforesaid, or from receiving any dividends thereon ; and you 

5 Manager of the said Company, 
from permitting any such transfer or making any such payment to any 
person except the said , the purchaser 

aforesaid. 

Given under my hand and the seal of the Court, this 
day of 18 



Judge, 


r ~ 

N& 149.* 

Order confirming Sale of Land, &:c. 
Section 312 of the Code of Civil Procedure. 
In the Court of at 

Civil Suit, No. of 18 

A. B. of 
against 
h D. of 
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Whereas the 

following land [or immoveable property] was on the day 

of 18 sold by the 

Bailiff of this Court in execution of the decree in this suit ; and 
whereas days have elapsed and no application has been 
objection allowed] to the said sale, it is ordered that the 
be and the said sale is hereby, confirmed. 

Given under my hand and the seal of the Court, this 
of 18 

Schedule, 


r made [or 
said sale 


day of 



No. 150. 

Certificate of Sale of Land. 

Section 316 of the Code of Civil Procedure.. 

In the Court of at 

Civil Suit, No. of 18 “ 

A. B. of 
against 

a d . of 

This is to certify has been 

declared the purchaser at sale by public auction on the 
day of 18 of 

in execution of decree in this suit* and that the said sale has been 
duly confirmed by the Court. _ 1 r 

Given under my hand and the seal of the Court, this 
day of 18 , 

0 


Judge . 
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No. 151. 

Order for Delivery to certiljed Purchaser of Laud at a Sale in Execution t 
Section 318 of the Code of Civil Procedure. 

Jn the Court of at 

Civil Suit, No. of 18 

A. B. of 
against 
C. D. of 

To the Bailiff of the Court. 

Whereas has become the certified 

purchaser of at a sale in 

execution of the decree in Civil Suit, No. of 18 ; and where- 
as such land is in the possession of , 

you are hereby ordered to put the said * 

the certified purchaser, as aforesaid, into possession of the said 

, and if need be, to remove any 

person who may refuse to vacate the same. 

Given under my hand and the seal of the Court, this day 
of 18 . 



Judge t 


No 152. , 

1 - 1 * 

Ammmvt ro me Collector t 6 stay Public Sale of Land. 
Section 326 of the Code of Civil Procedure. 

Civil suit No. of 18 . 

5 

In the Court of at 


A. ft of 
against 
G D, of 


A 32 
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To Collector of 

Sir, * 

In answer to your communication No. , dated 

, representing that the sale in execution of the decree r m this 
suit of and, lying within $our district, 

paying revenue to Government, is objectionable, I have the honour 
to inform you that you are authorized to make provision for the satis- 
faction of the said decree m the manner recommended by you instead 
of proceeding to a public sale of 

I have the honour to be, 

Sir, 

Your obedient Servant, 



Judge. 


No 153. 

Order for Committal for Resisting, &c., Execution of Decree for Land. 
Section 329 of the Code of Civil Procedure. 

(Title). 

To 

Whereas it appears to the Court tha.t 
has without just cause resisted [or obstructed] the execution of the decree 
of the Court passed against on the day of 

18 , m Civil Suit, No. ^ of 18 , whereby certain land^or 
immoveable property was adjudged to , it is ordered that 

the said * ' be committed to custody for a period of 

days. 

Given under my hand and the seal of the Court, this day of 



Judge. 
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No. 154. 

Warrant of Arrest in Execution. 

Section 337 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 
Miscellaneous, No. of 18 
A. B. of 
against 
C. D. of 

T> 

To the Bailiff of the Court. 

Whereas was adjudged by a decree o 

the Court, in No. of 18 , dated 18 ^ , to pay to the 

— — plaintiff the sum of Rs. 

as noted in the margin, and 
whereas the said sum of Rs. 

has not been paid to 
the said plaintiff in satisfaction 
of the said decree, these are 
to command you to arrest 
the said defendant and unless 
the said defendant shall pay 

to you the said sum of Rs. 

, together with Rs. for the costs of 

executing this process, to bring the said defendant before the Court 
with all convenient speed. You are further commanded to return this 
warrant on or before the day of 18 , with an endorse- 

ment certifying the day and marker m which i€ has been executed* 
or the reason why it has not been executed. 

# Given under my hand and the seal of the Court, this day 
of 18 . * 


Principal 

Interest 

Costs 

Execution 

Total ... 












Judge, 
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Ho. 155. 

Notice of Payment into Court. 

Section 377 of the Code of Civil Procedure. 

In the Court of f 

B. No. 18 

A. B. v. C. D. 

Take notice that the defendant has paid into Court Rs. , 

and says that that sum is enough to satisfy the plaintiff’s claim [or 
the plaintiff’s claim for, &e.] 

To Mr. X. 

the Plaintiff’s Pleader 
Defendant’s Pleader. 


No. 156. 


Commission to examine absent Witnesses. 
Section 386 of the Code of Civil Procedure. 
In the Court of at 

Civil Suit, No. of 18 

A. B. of 
- against 

C. D. of 


To 

Whereas the evidence of is required by the 

in the above suit ; and whereas . you are requested to 

take the examination on interrogatories [or viva voce] of such witnesses 
and you are hereby appointed a Commissioner for 
that purpose, and you are further requested to make return of such 
examination so soon as it may be taken [process to require the atten- 
dance of the witness will be issued by this Court on your application].* 
Given unde?. my hand and the seal of the Court, this day of, 
18 ' 1 



Judge. 


Not necessary where the commission goes to another Court. 
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No. 157. 

Commission for a Local Investigation, or to examine Accounts? 
Sections 392 and 394 of the Code of Civil Procedure. 

In t3e Court op at 

Civil Suit, No. of 18 

A. B . of 
against 
C. D. of 


To 

Whereas it is deemed requisite, for the purpose? of this suit, that a 
commission for should be 

issued ; you are hereby appointed Commissioner for the purpose of 

[process to compel the attendance 
before you of any witness, or for the production of any documents 
■which you may desire to examine or inspect, will be issued by this 
Court on your application.]* 

A sum of Rs. , being your fee in the above, is 

herewith forwarded. 

Given under my hand and the seal of the Court, this day of 

18 



No. 158. 

Warrant op Arrest before JuDbEMENj 
Section 478 of ,the Code of Civil Procedure 

In the Court of 

Civil Suit, No. of 18 

* Not necessary where the commission goes kTanother Court 
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A. B. of 
against 
C. D. of 

To the Bailiff of the Court. 

Whereas , the plain - 

tifi m the above suit, has proved to the satisfaction of the- Court 
that there is probable cause for believing that the defendant 

is about to , these 

are to command you to take the said 

into custody, and to bring be- 

fore the Court, in order that he may show cause why he should not 
furnish security to the amount of rupees for 

personal appearance before the Court, until such time as the said 
suit shall be fully and finally disposed of, and until execution or 
satisfaction of any decree that may be passed against 
m the suit. 

Given under my band and the seal of the Court, this day of 
18 



Judge. 


No. 159. 

r 

Order for Committal. 

Section 481 of the Code of Civil Procedure. 

In the. Court pF at 

Civil Suit No. of 18 

A. B. of 
against 
€. D. of 
To 

. Whereas , plaintiff in 

this suit, has made application to the Court that security be taken for 
the appearance of the' 
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defend ant to 

answer any judgment that may be passed against 

in the suit ; and whereas the Court has called upon 
the defendant ^ to furnish such security, 

or to fpffer^a sufficient deposit in lieu of security, which 

has failed to do ; it is ordered that the said defentdant 
> # be committed ° custody 

until the decision of the suit ; or, if judgment be giv e n against 
, until the execution of the decree. 

Given under my hand and the seal of the Court, this 
day of 18 . 



Judge. 


No 160. 

Attachment before Judgment, with Order to call for 
Security for fulfilment of Decree. 

Section 484 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
agaiisi 
C. D. of 

To the Bailiff of the Court. 

Whereas . * * • ' * Ins proved 

to the satisfaction of the Court that the* defendant in the above suit 

these are to command you to call upon 
the said defendant } or* or before 

the day of * M either to 

furnish security for the sum of rupees to 

produce and place at the disposal of this Court when required 

or the value 

thereof, or such portion of the value as may be sufficient to fulfil any 
decree that may be passed against 
, or to appear and show cause why 


should not 
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furnish security ; and you are further ordered to attach the said 
- and keep the same under safe and secure custody 

until the further order of the Court, and m what manner you shall 
have executed this warrant make appear to the Court immediately 
after the execution hereof, and have you here then this warrant. „ 
Given under my hand and the seal of the Court, this day 

of 18 


Judge . 

No. 161 

Attachment before Judgment, on Proof of Failure to 
furnish Security. 

Section 485 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A. B. of 
against 

C. D. of 

To the Bailiff of the Court. 

Whereas , the plaintiff in this suit, has applied 

to the Court to call upon , the defendant, to 

furnish security to fulfil any decree that may be passed against 
in the suit, and whereas the Court has called upon 
the said to furnish such security which 

fyas failed to do~ ; these are to 

command you to attach * the property of the said 

and keep the same unde^safe 
and secure custody until the tether order of the 'Court, and in 
what manner- you shall have executed this warrant make appear to 
this Gourt immediately after ^he execution hereof, and have you 
here then this warrant. 

Given under my hand and the seal of the Court, this day of 
~ 18 




Judge. 
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Ho. 162. 

Attachment before Judgment. 

Prohibitory ■> Order where the Property to be attached 

CONSIS^ OF MOVEABLE PROPERTY, TO WHICH THE DEFENDANT IS 
ENTITLED, SUBJECT TO A LlEN OR RIGHT OF SOME OTHER PERSONS 
TO THE IMMEDIATE POSSESSION THEREOF. 

Section 486 of the Code of Civil Procedure. 

In the Court of 

Civil suit, No. 


To 


It is ordered that you, the said * 
you are hereby, prohibited and restrained until the further order of 
this Court from receiving from tiie following 

property in the possession of the said that is 

to say, , to which the defendant is entitled, sub- 
ject to any claim of the said and the said 

is hereby prohibited 

and restrained, until the further order of this Court, from delivering 
the said property to any persons whomsoever. 

Given under my hand and the seal of the Court, this day 

of 18 * , 


at 

.7 


of 18 


A. B. of 
* 

against 

a d. of 


defendant. 

, be, and 



Judge. 

A 33 
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No. 163. 

Attachment before Judgment. 

Prohibitory Order, where the Property consists of Immoveable 

Property. 

Section 486 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B. of 
against 
<L D. of 
To 

Defendant. 

It is ordered that you, the said *, be, and you are hereby, 

prohibited and restrained, until the further order of this Court, from 
alienating the property specified m the schedule hereunto annexed, by 
•sale, gift or otherwise, and that all persons be, and that they are here- 
by, prohibited from receiving the same by purchase, gift or otherwise. 

Given under my hand and the seal of the Court, this 
4ay of 18 

schedule. 



Judge" 

ft 

~ '4 

No. 164. 

Attachment before Judgment. 

Prohibitory- Order, where the Property consists of Money in 
the Hands of other Persons, or of Debts not being negotiable 
Instruments. 

Section 486 of the Code of Civil Procedure. 

In the Court of at 
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Civil suit, No. of 18 

A . R. of 

against 

a d. of 
To* 

It is ordered that the defendant he, and he is here- 

by, prohibited aud restrained, until the further order of this Court, 
from receiving from the [money now in 

hands belonging to the said defendant or debts, as the case mag be> des- 
cribing them ] and that the said be, and here- 

by prohibited and restrained, until the further order of this Court, 
from making payment of the said [money, &c. ], or any part thereof, to 
any person whomsoever. 

Given under my hand and the seal of the Court, this day of 

18 * 



Judge. 


No. 165. 

$ 


Attachment before Judgment, 
Prohibitory order, where the Property consists of 

a public Company, &c. 

*, * 

Section 486 of the Ctde ofCivil Procedure. 
In the Court of at 

Civil Suit, No; of 18 * . 

A. B. of 


against 

a n. of 


Shares m 


To 


Defendant and to 
Manager of 


Company. 
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It is ordered that 

* , the defendant, be, and 

hereby, prohibited and restrained, until the further 
order of the Court, from making any transfer of 

shares, being n? the^aforesaid 

Company, or from receiving payment of any dividends thereof, and you 

Manager of the said Company, are 
hereby prohibited and restrained from permitting any such transfer, or 
making any such payment. 

Given under my hand and the seal of the Court, this day of 
18 



Judge, 


No. 166. 

Temporary Injunctions. 

Section 492 of the Code of Civil Procedure. 

Upon motion made unto this Court by , Pleader of ] 'or 

Counsel for] the plaintiff A. B., and upon reading the petition of the 
said plaintiff in this matter filed [this day] or [the plaint filed m 
this cause -on Jie - dy of , or the written 

statement of the said plaintiff filed on the 
, . day of ] and upon 

hearing the evidence of , and 

~ in support thereof, [ if after notice 

and defendant not appearing*, add , and also tbe evidence of 

as to service of notice of this motion 
upon the defendant, C. D. ]. This Court doth order that an injunction 
be awarded to restrain the defendant, C, his servants, workmen 
and agents from pulling down, or suffering to be pulled down, the 
house in the plaint m the said suit of the plaintiff mentioned [ or in 
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the written statement, or petition, of the plaintiff and evidence at the 
hearing of this motion mentioned ] being No* 9, Oilmongers Street 
Hindupur, m the Taluk of , and from selling, 

the materials whereof the said house is composed, until the hearing 
of this cahse qr untilthe further order of this Court. 

Dated this day of 18 . 

Civil Judge . 

[ Where the injunction is sought to restrain the negotiation of a note 
or bill , the ordering part of the ordei' may run thus : — 
to restrain the defendents 

and from parting with out 

of the custody of them or any of them or endorsing, assigning or 
negotiating the promissory note [ or bill of exchange ] in question, 
•dated on or about the , &c., 

mentioned in the plaintiffs plaint [ or petition ] and the evidence 
heard at this motion until the hearing of this cause, or until the 
further order of this Court. 


[ In Copy right cases ] to 

restrain the defendant, & D., his servants, agents or workmen, from 
printing, publishing or vending a book called 

, or any part thereof, until the, &c. 


[ Where part only of a booh is to be restrained ] 

to restrain the defendant, C. I).. his servants, agents or workmen 
from printing, publishing, selling or otherwise disposing of such parts 
of the book in the plaint [ or petition and evidence, &c„ *] mentioned 
to have been published by the defendant as hereinafter specified, 
namely, that part of the said book which is entitled 
and also # ihat part whielms entitled 

[ or which is con- 
tained in page to 

page * both inclusive ] until the 


[ In Patent cases ] to res- 

train the defendant, C. Z>., his agents, servants and workmen, from 
making or vending any perforated bricks ( or as the case may be ) upon 
the principle of the inventions in the plaintiffs plaint [ (^petition, &e., 
or written statement, &c., ] mentioned, belonging to the plaintiffs, or 
either of them, during the* remainder of the respective terms of the 
patents m the plaintiffs plaint [or as the case may be ] mentioned, and 
from counterfeiting, imitating or resembling the same inventions, or 
either of them, or making any addition thereto,, or subtraction there- 
from, until the hearing, &c. 
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# [ In case of Trademarks ] to 

restrain the defendant, O. his servants, agents or workmen, from 
selling, or exposing for sale, or procuring to be sold, any composition 
or blacking [ or as the case may be ] described as or purporting to be 
blacking manufactured by the plaintiff, A. B. y m bottles having affixed 
thereto such labels as m the plaintiff’s plaint [ or petition, &c , ] men- * 
tioned, or any other labels so contrived or expressed as by coldirable 
imitation or otherwise, to represent the composition or blacking sold 
by the defendant to be the same as the composition or blacking manu- 
factured and sold by the plaintiff, A. B and from using trade-cards 
so contrived or expressed as to represent that any composition or 
blacking sold or proposed to be sold by the defendant is the same as 
the composition or blacking manufactured or sold by the plaintiff, A. 
B until the &c. 

\To restrain a ‘partner from in any way interfering in the business ] 

n to restram the defendant 

0. D., his agents and servants, from entering into any contract, and 
from accepting, drawing, endorsing or negotiating any bill of exchange,, 
note or written security, m the name of the partnership-firm of B. & 
jD. and from contracting any debt, buying and selling any goods, and 
from making or entering into any verbal or written promise, agree- 
ment or undertaking, and from doing or causing to be done, any act, 
in the name or on the credit of the said partnership-firm of B. & B. y 
or whereby the said partnership-firm can or may in any manner 
become or be made liable to or for the payment of any sum of money 
or for the performance of any contract, promise or undertaking until: 
the, &c. 


Ho. 16?. 

Notice of Application for Injunction. 

Section 494 of the.Code of Civil Procedure. 

In the Court of at 

A. B. of 
against 
o ; D. of 

Take notice that I, A. B ., intend to apply at the sitting of the? 
Court at aforesaid, on the day of 

for an injunction to restrain 0, D. from further prosecuting a suit 
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which he has commenced against me in , to recover damages 

for the breach of the contract for the specific performance of which thilj 
suit was commenced [or to restrain him from receiving and giving dis- 
charges for any of the debts due to the partnership in the matter of the 
partnership between us for the wmding-up of which the suit was com- 
menced, or from digging the turf from the land which was agreed to be 
sold byfcim to me by the agreement, the specific performance of which 
this suit is commenced to enforce, or as the case may be]. 

Dated this day of 18 

ToC. D. 


A. B. 

[N. B.— Where the injunction is to be applied for against a party 
whose name and address do not appear upon any proceeding already 
filed in the suit, such name and address must be stated in full to enable 
the proper officer to serve the notice.] 


No. 168. 

Appointment of a Receiver. 

Section 503 of the Code of Civil Procedure, 

* 

In the Court of at 

Civil Suit, No. of IS 
A, B. of 

against, 

a r of 

To * 

Whereas has been attached in execution of a de- 
cree passed in the above suit on the * day of * IS 3 

in favour of : you are hereby^ (subj et? t to your giVmg securi- 

ty to the satisfaction of the Registrar) appointed Receiver of the said 
property under section 503 of the Code of Civil Procedure, with full, 
powers under the provisions of that section. • * 

* 

You are required to render a due and proper account of your re- 
ceipts and disbursements in respect of the said property on 
You will be entitled to remuneration 

at the rate of per cent, upon your receipts under the author- 

ity of this appointment. 
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Given under my hand and the seal of the Court, this day of 
18 



Judge . 


No 169. 

Bond to be given by Receiver. 

Section 503 of the Code of Civil Procedure. 

In the Court of * at 

Civil Suit, No. of 
A. B. of 
against 
C. D. of 

Know all men by these presents, that we, I. J. of, &c., and K. L. of 
&c., and M. N. of, &c., are jointly* and severally bound to G. H., 
Registrar of the Court of m Rs 

to be paid to the said G. H or his attorney, executors, administrators 
or assigns. For which payment to be made we bind ourselves, and 
each of us, in the whole, our and each of our heirs, executors and 
admmstrators, jointly and severally by these presents. 

Dated this day of ^ 18 . 

And whereas a plaint has been filed in this Court by A. B. against 
C. D. for the purpose of [here insert the object of suit ]. • , * 

And whereat the said*L J- y- been appointed by order of the 
above-mentioned Court, to receive ftie rents and profits of the im- 
moveable property and to get m the outstanding moveable property 
of 0, P., the, testator m the said plaint named. 

Now the condition of the obligation is such, that if the above- 
bounden I. J. shall duly account for all and every the sums and sums 
of money which he shall so receive on account of the rents and profits 
of the immoveable property and m respect of the immoveable property 
of the said 0. P. [or, qs may be] at such periods as the said Court 
shall appoint and shall duly pay the balances which shall from time 
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to time be certified to be due from him as the said Court hath directed 
or shall hereafter direct, then this obligation shall be void, otherwise it 
shall remain in full force. 


I. J. 

K. L. 

M. S\ 

Signed and delivered by the above-bounden in the presence of 

Note — If deposit of money be made, the memorandum thereof should 
follow the teams of the condition of the bond. 


No. 170. 

Order of Reference to Arbitration under Agreement of Parties. 

Section 508 of the Code of Civil Procedure. 

(TJe.) 

To 

Whereas the above-mentioned plaintiff and the defendant have 
agreed to refer the matter m difference between them in the above 
suit to your arbitration and award you are hereby appointed 

accordingly to determine all the said matter* in difference 
between the parties and with power by consent of the parties to 
determine which party shall pay the costs of this reference. 

You are required to deliver your award m writing to this Court on 
or before the day of 18 , or such 

other day as this Court may further fix. 

Process to compel the attendance before you of any wrnesse 55 , or for 
the production of any documents twhick you zo ermine or 

inspect will be issued by this Coil u on your application, ri you are 
empowered to administer to such witnesses oath cr amnu.r on 
A sum of Rs, , l ur.; your fee -ii the shove 

suit, is herewith forwarded. ^ l * 

gJI t en under my hand and the seal oi the Court, this day of 
18* 
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No. 171. 

Order of Reference to Arbitration by Court with Consent. 

Section 508 of the Code of Civil Procedure: 

(Title.) 

Upon reading a petition of the plaintiff, filed this day and on the con- 
sent of for the defendant, and upon hearing for the 

plaintiff and for the defendant, it is ordered by 

and with the consent of all the parties that all matters m difference 
in this suit, including all dealings and transactions between all parties 
be referred to thelinal determination of 

who is to make his award in 
writing and submit the same to this Court together with all pro- 
ceedings, depositions and exhibits in this suit within one month from 
the date hereof And it is ordered further by and with the like con- 
sent that the said arbitrator is to be at liberty to examine the parties 
and their witnesses upon oath or affirmation, which he is empowered to 
administer, and that the said arbitrator shall have all such powers or 
authorities as are vested m arbitrators under the Code of Civil Pro- 
cedure, including therein power to call for all books of account that he 
may consider necessary. And it is further ordered by and with the 
like consent, that the costs of this smt, together with the costs of refer- 
ence to arbitration, up to and including the award of the said arbitrator 
and the enforcement thereof, do abide the result of the finding of the 
said arbitrator. And it is further ordered, by and with the like consent, 
the said arbitrator be at liberty to appoint a competent accountant to 
assist him m the investigation of the several matters referred to him 
as aforesaid, and that the 

remuneration of such accountant and* 1 other charges attending thereto 
be in the discretion of the said arbitrator. 

Given under my hand and the seal of the Court, this 

18 . 5 


day of 
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THE FOURTH SCHEDULE '^-continued. 

Kg. 172. 

Summons in summary Suit on Negotiable Instrument. 

Section 532 of the Code of Civil Procedure. 

No. of suit. 

In the Court of at 

Plaintiff. 

Defendant. 

[Rare enter the defendants name , description and address.] 

Whereas [here enter the plaintiffs name , description and address 
has instituted a smt in this Court against you under Chapter XXXIX 
of the Code of Civil Procedure for Rs. principal and interest 

lor ks. balance of principal and interest) due to him as the 

payee (or endorsee) of a bill of exchange (or hundi or promissory note) 
, which a copy is hereto annexed, you are hereby summoned to 
obtain leave from the Court within ten days from' the service hereof 
inclusive ot the day of such service, to appear and defend the suit, 
and withimsuch time to cause an appearance to be entered for you. In 
default whereof the plaintiff will be entitled at any time after the 
expiration of such ten days to obtain a decree for any sum not exceed- 
ing the sum of Rs. (here state the sum claimed] and the sura of Rs 
for costs. 

LeaVe to appear may be obtained on an application to the Court 
f 1 pported by affidavit or declaration showing that there is a defence 
? . the suit on the merits, or that it is reasonable that you should be 
flowed to appear m the suit. . 

[Here copy the bill of exchange, hundi or promissory note* and all en- 
dorsements upon It] 


No. 173. 

Memorandum of Appeal. 

Section 541 of the Cede oi^Civil Procedure. 
Memorandum of Appeal. 

(Name, Sc., as in Register.) Plaintiff-Appellant. , 

(Name, Sc., as in Register.) Defendant-Respondent. 

[Name of Appellant] (plaintiff or defendant) above-named appeals to 
e High Court at [or District Court at ,as the ease may 

be\ against the decree of m the above suit dated 

the day of . , for the follow- 

ing reasons, namely, {here state the grounds of objection). 
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THE FOURTH SCHEDULE! —continued. 

No. 175. 

Notice to Respondent of the Day fixed for the Hearing »of the 

Appeal. 

faction 553 of the Code of Civil Procedure. 

In the Court of at 

Appellant , v Respondent 

Appeal from the of the Court of 

dated the day of 18 

Respondent. 

To 

Take notice that an appeal from the decree of 
in this case has been presented by _ 

and registered m this Court, and that the 

day of 18 has been fixed by this Court for the hearing 

of this appeal. 

If no appearance is made on your behalf by yourself, your pleader, 
or by some one by law authorized to act for you in this appeal, it 
will be heard and decided ex pgrte m your absence. 

Given under my hand and the seal of the Court, this 
day of 18 . 


L. S. 


[Note. — If a stay of execution has been ordered , 
be given of the fact on this notice .] 


Judge . 

iiitiiiiaimi should 


No. 176. 

Decree on Appeal. 

Section 579 of the Code.of Civil. Procedure 
In the Court of n at 

, Appellant v. , Respondent . 

Appeal from the of the Court t> f 

dated the day of *18 

Memorandum of Appeal. 

, Plaintiff. 

, Defendant. 

Plaintiff [or defendant] above-named appeals to the 
Court at against the decree of 


m the 
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THE FOURTH SCHEDULE continued. 

above suit, dated the day of 18 , for 

the following reasons, namely : — 

\liere state the reasons ]. 

This appeal coming on for hearing on the * day of 

18 before , in the presence of* 

for the Appellant, and of for the 

Respondent, it is ordered — ** 

\here state the relief granted]. 

The costs of this appeal, amounting to , are to be paid 

by • 

The costs of the original suit are to be paid by 

Given under my hand this day of 



Judge. 



, No. 177. 

Register op Appeals from Appellate Decrees. 
Section 587 of the Code of Civil Procedure. 
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THE FOURTH SCHEDULE— continued. 

Ho. 178. 

'Notice to show Cause why a Review should hot be granted. 

Section 626 of the Code of Civil Procedure. 

In the Court of at 

, Plaintiff \ v. * , Defendant. 

To ^ 

Take notice that has applied to this Court for a 

review of its judgment passed on the day of 18 , 

in the above case. The day of 18 . is fixed for you 

to show cause why the Court should not grant a review of its judg- 
ment in this case. 

Given under my hand and the seal of the Court, this day 
of 18 . 


Judge . 

Ho. 179. 

Notice of Change of Pleader. 

In the Court of at 

A. B._ of 
against 
C. D. of 

To the Registrar of the Court. 

Take notice that I, A. B. (or C. D. ), have hitherto employed as 
my pleader G. H. of - in the above-mentioned cause, but 

that I have ceased to employ him, and that my present pleader is J, 
K. of • " 

A. B. (or C. D.) 



P 

Ho. 180. 

Memorandum to be placed at foot of every Summons, Notice, 
Decree or Order of Court, or any other Process of the 
* Court. 

Hours of attendance at the office of the Registrar (place of office) 
from ten till four except on (here insert the day on ichich the office will 
be dosed ), when the ofece will be closed at one. 



THE 

SUCCESSION CERTIFICATE ACT, 1889. 


ACT No. VII of 1889. 


An Act to facilitate the collection of debts on succession and afford protec- 
tion to parties paying debts to the representatives of deceased persons. 

Whereas it is expedient to facilitate the collection of debts on 
successions and afford protection to parties paying debts to the repre- 
sentatives of deceased persons ; It is hereby enacted as follows 

tnencoment!°ex' 1. (I) This Act may be called the Succession Cerfci- 
tent and appli* fi ca te Act. 1889. 
cation. ’ 

(#) It shall come into force on the first day of May, 1889 . and 

(3) It extends to the whole of British India (inclusive of Upper 
Burma except the Shan States) ; 

(4) But a certificate shall not be granted thereunder with respect 
to any debt or security to which a right can be established by probate 
or letters of administration under the Indian Succession Act, 1865, or 
by probate of a will to which the Hindu Wills Act, 1870, applies, or 
by letters of administration with a copy of such a will annexed 

2. (1) The enactments specified m the first schedule 
are repealed to the extent mentioned in the third column 

Repeal thereof. 

(2) But nothing m this Act shall afieet any certificate granted before 

the commencement of this Act under Act N II of I860 or any enact- 
ment repealed by that Act. , , , 

(3) Auy enactment except this Act and sectional. »2 of the Prohate 
and Administration Act, 1881, Sr any document:, referring to any 
enactment repealed by this Act shall, so far as may be, he construed 

"to refer to this Act or to the corresponding poi tion thereof. 

3. In this Act, unless there is something repugnant 

Definitions su bject or context,- -* « f 

(1) “ District Court, ” subject to the other provisions of this Act 
and to the provisions of proviso ( b ) to section 23 of the Punjab Courts 
Act 1884 and of any other like enactment for the tame being m force, 
means a Court presided over by a District J udge : and 

\2\ “security 55 means— • . 

[a\ any promissory note, debenture, stock or other security of the 

Government of India ; — . ^ r 

m aQ j bond, debenture or annuity charged by the Imperial Parlia- 
ment on the revenues of India ; 


A 35 
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[c] any stock or debenture of, or share in, a company or other 

incorporated institution ; 

[d] any debenture or other security for money issued by, or on be- 
half of, a local authority ; 

[e] any other security which the Governor General in Council may, 

by notification in the Gazette of India, declare to b% a security 
for the purposes of this Act. 

Proof of repre- 
sentative title a 
condition prece- 
dent to recovery 
through the 
Courts of debts 
from debtors of 
dece a s ed per- 
sons 

(b) proceed, iTpon an application of a person claiming to be so 
entitled, to execute against such a debtor a decree or order for 
the payment of his debt, 

except on the production, by the person so claiming of — 

(i) a probate or letters of administration evidencing the grant to 
him of administration to the estate of the deceased, or 
(n) a certificate granted under section 36 or section 37 of the 
Administrator General’s Act, 1874, and having the debt 
mentioned therein, or 

(iii) a certificate granted under this Act and having the debt 
specified therein, or 

(iv) a certificate granted under Act XXVII of 1860 or an enact- 
ment repealed by that Act, or 

(v) a certificate granted under the Regulation of the Bombay 

Code No. VIII of 1827 and, if granted after the commence- 
ment of this Act, having the debt specified therein. 

(2) The word “ debt ” in sub-section (1) includes any debt except 
rent, revenue or profits payable in respect of land used for agricultural 
purposes. 

5. The District Court within the jurisdiction of which the deceased 1 
Court having ordinarily resided at the time of his death, or if at 

jurisdiction t T that time he had no fixed place of residence then with- 
grant c e r t i fi- m the Jurisdiction <f: which any part of the property of 
c<ue * the deceased may be found, may grant a certificate 

under this Act. 

* 

6. (1) Application for such a certificate must be made to the District 
Application for Court by a petition signed and verified by or on behalf 
certificate. of the applicant in the manner prescribed by the Code 
of Civil Procedure for the signing and verification of a plaint by or on 
behalf of a plaintiff, and setting forth the following particulars, name- 
ly 

(a) the time of the death of the deceased, 


4. (1) No Court shall — 

(a) pass a degree against a debtor of a deceased 
person for payment of his debt to a person claim- 
ing to be entitled to the effects of the deceased 
person or to any part thereof, or 
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(b) the ordinary residence of the deceased *at the time of his death 
and, if such residence was not within the local limits of the 
jurisidiction of the Court to which the application is made, the 
property of the deceased within those limits ; 

(c) the family or other near relatives of the deceased and their 
respective residences ; 

(<£)*the*righfc m which the petitioner claims ; 

( e ) the absence of any impediment under section 1, sub-section (4), 
or^lnder any other provision of this Act or any other enactment, 
to the grant of the certificate or to the validity thereof if it 
were granted : and 

( f) the debts and securities in respect of which the certificate is 
applied for. 

(2) If the petition contains any averment which the person veri- 
fying it knows or believes to be false, or does not believe to be true, 
that person shall be subject to punishment according to the pio- 
visions of the law for the time being in force for the punishment of 
giving or fabricating false evidence. 

7. ( 1 ) If the District Court is satisfied that there is ground for 

Procedure on entertaining the application, it shall fix a day for the 

application. hearing thereof and cause notice of the application and 
of the day fixed for the hearing — 

(a) to be served on any person to whom, in the opinion of the 
Court, special notice of the application should be given, and 

(b) to be posted on some conspicuous part of the court-house and 
published in such other manner, if any, as the Court, subject 
to any rules made by the H?gh Court in this behalf, thinks fit. 

and upon the day fixed, or as soon thereafter as may be practicable, 
shall proceed to decide m a summary manner the right to the 
certificate. 

(2) When the Court decides the right thereto to belong to the 
applicant, it shall make an order for the grant of the certificate 
to him. 

(S) If the Court cannot decide the right to the certificate without 
determining questions of law or fact which seem to it to be too intri- 
cat?and difficult for determination in a summary proceeding, it may 
nevertheless grant a certificate to the applicant if he appears to be 
the person having prima facie the best title thereto. * 

(4) When there are more applicants fchhn one for a certificate and 
it appears to the Court that more than one of such applicants are 
interested in the estate of the deceased, the Court may, in deciding 
to whom the certificate is to be granted, have regard to the extent 
of interest, and fitness in other respects, of the applicants. 

8. When the District Codrt grants a certificate, it shall therein 

Contents of eer- specify the debts and securities set forth in the appli- 
tificate cation for the certificate and may thereby empower the 

person to whom the certificate is granted — 

(a) to receive interest or dividends on, or 
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( b ) to negotiate or transfer, or 

(c) both to receive interest or dividends on, and to negotiate or 
transfer, 

‘the securities or any of them. 

9. ( 1 ) The District Court shall in any case in which it proposes to 
Requisition of P roce ed under section 7, sub-section (3) jar sub-section 

security from (4), and may m any other case, require, as a condi- 
Slc te 6 ° f ° er ' tion precedent to the granting of a certificate, 4“hat the 
person to whom it proposes to make the grant shall 
give to the Judge of the Court, to enure for the benefit of the Judge 
for the time being, a bond with one or more surety or sureties, or 
other sufficient security, for rendering an account of debts and se- 
curities received by him and for indemnity of persons who may be 
entitled to the whole or any part of those debts and securities. 

(%) The Cour7 may, on application made by petition and on 
cause shown to its satisfaction, and upon such terms as to security, 
or providing that the money received be paid into Court, or other- 
wise as the Court thinks fit, assign the bond or other security to 
some proper person, and that person shall thereupon be entitled to 
sue thereon m his own name as if it had been originally given to 
him instead of to the J udge of the Court, and to recover, as trustee 
for all persons interested, such amount as may be recoverable 
thereunder, 

10. (1) A District Court may from time to time on the application 

Extension of of the holder of a certificate under this Act, extend 

certificate the certificate to dTny debt or security not originally i 

specified therein, and every such extension shall have the same effect 
as if the debt or security to which the certificate is extended had f 
.been originally specified therein. 1 

(2) Upon the extension of a certificate, powers with respect to the i 
receiving of interest or dividends on, or the negotiation or transfer 
of, any security to # which the certificate has been extended may be 1, 
conferred, and a bond or further bond or other security for the I 
purposes mentioned in the last foregoing section may be reqi£red 5 *jJ* 
in the same manner as upon the original grant of a certificate 
Forms of certif ^ Certificates shall be granted and extensions of 
ScatT^and ex? certificates shall be § made, as nearly as circumstances 
tended certifi- admit, m the forms set forth in the second schedule, 
cate. 

12. WhSre a District Court has not conferred on the holder of a 
Amendment of certl ^ cate an 7 power with respect to a security speci- 
certileate n in certificate, or # has only empowered him to 

respect of receive interest or dividends on, or to negotiate or 
]SSes? S 150 transfer, the security, the Court may, on application 
made by petition and on cause shown to its satisfaction 
amend the certificate by conferring any of the powers mentioned in 
section 8, or by substituting any one for any other of those powers. 
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aWt 4‘ ° f ” ot ’ tLfoll^nllan'beSLututed! 



'll." Probate 
of a will or 
letters of ad- 
ministrate n 
with or 
without will 
annexed. 


‘ 12. Certifi- 
cate under 
the Succes- 
sion Certifi- 
cate Act, 
1889. 


If the amount or 
value of the pro- 
perty m respect of 
which the grant of 
probate or letters is 
made exceeds one 
thousand rupees. 


In any case. 


Two per centum on such 

?w lln t ° r vaIue : Provided 
nit when, after the grant of 
a certificate under the Sue- 
cession Certificate Act, 1889 

?T tmmt re Pealed 
by that Act, or under the Be- 
gulation of the Bombay 
Code Ko. VIII of 1827, m 
respect ^ of any property in- 
cluded m an estate, a grant 
of probate or letters of ad- 
ministration is made in res- 
pect of the same estate, the 
tee payable in respect of the 
latter grant shall be reduced 
by the amount of the fee paid 
m respect of the tormer 
grant 

Two per cent u m on the 
amount or value of any debt 

or security specified ‘in the 
cerMMe under section 8 of 
the Ac*p and three per cen- 
tum on the amount or yilue 
ot any dent or security to 
whK : l \ tLe certificate m ex- 
tended under section 10 of 
the Act. 


amount of a 
debt is its amount, including 
interest, on the day on which 
the inclusion of the debt in 
the certificate" is applied for, 
so far as such amount can be 
ascertained 

'2) Whether or not any power 
with ^respect to a security 
specified in a certificate has 
been conferred under the Act 
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Number. 

r 


Proper fee. 

“12A. Certifi- 
cate under the 
Regulation of 
the Bombay 
Code No. VIII 
of 1827. 

n 

• 

and, where such a power has 
been so conferred, whether the 
power is for the' receiving of 
interest or dividends omfor for 
the negotiation or transfer of, 
the security, or for both pur- 
poses the value of the secu- 
rity is its market-value on 
the day on which the inclu- 
sion of the security in the 
certificate is applied for, so 
far as such value can be as- 
certained. 

(1) As regards debts aud secu- 
rities, the same fee as would 
be payable in respect of a 
certificate under the Succes- 
sion Certificate Act, 1889, or 
in respect of an extension of 
such a certificate, as the case 
may be, and 

! (2) as regards other property 
in respect of which the certi- 
ficate is granted, two per cen- 
tum on so much of the 
amount or value of such 
property as exceeds one thou- 
sand rupees.” 


(2) In the Court-fees Act, 1870, section 19, clause vni, for the 
"Words and figures u and certificate mentioned in the First Sched®e 
to this Act annexed, No. 12,” the words and figures “ and save as re- 
gards debts, aim securities, a certificate under Bombay Regulation 
v III of 1827” shall be substituted. 

14. ( 1 ) Every application for a certificate or for the extension of a 
* certificate must be accompanied by a deposit of a sum 
tmg^ 2 * * * 6 court-fees •squal to the fee payable under the first schedule to the 
on certificates. Court-fees Act, 1870, m respect of the certificate or 
extension applied for. 

(2) If the application is allowed, the sum deposited by the appli- 
cant shall be expended, under the direction of the Court, in the 

purchase of the stamp to be used for denoting the fee payable as 

aforesaid. 
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(o) Any sum received under sub-section (7) and not expended 
under sub-section (2) shall be refunded to the person who deposited it. 
Local extent Of 15. A certificate under this Act shall have effect 
certificate. throughout the whole of British India. * 

16. Subject to the provisions of this Act, the certificate of the 

Effect Of eer. District Court shall, with respect to the debts and 

tificate. ' - securities specified therein, be conclusive as against 

the persons owing such debts or liable on such securities, and shall, 
notwithstanding any contravention of section 1, sub-section (4), or 
other defect, afford full indemnity to all such persons as regards * all 
payments made, or dealings had, in good faith m respect of such 
debts or securities to or with the person to whom the certificate 
was granted. 

17. Where a certificate in the form, as nearly as circumstances 

Effect of certi- admit, of the second schedule has been granted to a 

ficate granted or resident within a Foreign State by ^the British repre- 
Bntish repre- tentative accredited to the State, or where a certificate 
sentative in so granted has been extended m such form by such repre- 
Foreign state. sentative, the certificate shall, when stamped in accord- 
ance with the provisions of the Court-fees Act, 1870, with respect to 
certificates under this Act, have the same effect in British India as a 
certificate granted or extended under this Act. 

Revocation of 18 A certificate granted under this Act may be 
certificate. revoked for any of the following causes, namely ; — 

(a) that the proceedings to obtain the certificate were" defective 
m substance ; 

( b ) that the certificate was obtained fraudulently by the making 
of a false suggestion, or by the concealment from, the Court of 
something material to the case ; 

(c) that the certificate was obtained by means of an untrue 

allegation of a fact essential in point of law to justify the 
grant thereof, though such allegation was made in ignorance 
or inadvertently ; 

(d) that the certificate has become useless and inoperative through 
circumstances ; 

m(e) that a decree or order made by a competent Court in a suit or 
other proceeding with respect to effects comprising debts or 
securities specified m the certificate renders improper that the 
certificate should be revoked. * 

19. (i) Subject to the other provisions of this Act, an appeal shall 
lie to the High Court from an order of a District 

ppea * . Court granting, refusing or revoking *a certificate 
under this Act, and the High Court may, if it thinks lit, by its order 
on the appeal, declare the persons to whom the certificate should be 
granted and direct the District Court, on application being made 
therefor, to grant it accordingly, in supersession of the certificate, if 
any, already granted. 

(2) An appeal under sub-section (1) must b** preferred within the 
time allowed for an appeal under the Code of Civil Procedure. 
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(S) Subject to the provisions of sub-section (jf) and of Chapters 
XLVI and XLYII of the Code of Civil Procedure as applied by 
section 647 of that Code, an order of a District Court under this Act 
shall be final. 

20. Save as provided by this Act, a certificate granted there- 
Bffect on cer- under m respect of any of the effects of a deceased 
txficate of previ- person shall be invalid if there has been a previous 
probate r or C iet- S ran * J °f such a certificate or of probate or letters 
ters of admims- of administration m respect of the estate of de- 
lation. ceased person if such previous grant is m force. 

21. (1) A grant of probate or letters of administration, 
tifksate^ of n sub- under the Probate and Administration Act, 1881, in 
sequent probate respect of an estate shall be deemed to supersede any 
ministration ad " certl fi ca ^ e previously granted under this Act in res- 
pect of any debts or securities included m the estate 
(2) When at thCtime of the grant of the probate or letters any 
suit or other proceeding instituted by the holder of the certificate 
regarding any such debt or security is pending, the person to whom 
the grant is made shall, on applying to the Court in which the 
suit or proceeding is pending, be entitled to take the place of the 
holder oi the certificate in the suit or proceeding. 

22. Where a certificate under this Act has been superseded or 
Validation of is invalid by reason of the certificate having been re- 

cer tam pay- yoked under section 18, or by reason of the grant of 
gwd 8 forth to a certificate to a person named m an appellate order 
holder of mva- under section 19, or by reason of a certificate having 
lid certificate. been previously granted, or by reason of a grant of 
probate or letters of administration, or for any other cause, all 
payments made, or dealings had, as regards debts and securities 
specified in the superseded or invalid certificate, to or with the holder 
of that certificate m ignorance of its supersession or invalidity, shall 
be held good against claims under any other certficate or under 
the probate or letters of administration. 

23. ( 1 ) Where a certificate has be^ji granted under this Act or 
Prohibition of XXVII of 1860, or a grant of probate or letters 

exercise 1 oTcer- of administration has been made, a curator appoya,- 
tarn powers by ted under Act XIX of 1841 shall nof exercise any 
curators. authority lawfully belonging to' the bolder of the 

certificate or to the executor o£ administrator. 

(2) But persons who have paid debts or rents to a curator authoris- 
ed by a Court to receive them shall be indemnified, and the curator 
shall be responsible for the payment thereof to the person who has 
obtained the c#rtificate, probate or letters of administration, as the 
case 1 may he. 

24. Any probate or letters of administration granted before the 
Effect of cei'- first day of April, 1881, by any Supreme or High 

tam probates Court of Judicature, or by the Court of a Recorder m 
and letter ^ . Burma,* in any case m which the deceased person w m 
not a British subject within the meaning of that expression as used 
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in the charters of the Supreme Courts of J udieatnre, and m which 
any assets belonging to him were at the time of bis death within the 
local limits of the jurisdiction of the Court shall, for the purpose of 
the recovery of debts, the protection of persons paying debts, and 
the negotiation or transfer of securities included in the state of the 
deceased? be^ deemed to have and to have had the effect which a 
grant of probate or letters of administration has under the Indian 
Succer^ion Act, 1865 . 

Provided that nothing m this section shall be construed, to vali- 
date any disposal of property by an executor or administrator which 
has before the commencement of this Act been declared by any 
competent Court to be invalid. 

25. No decision under this Act upon any question of right be- 

Effeet of deei- tween any parties shall be held to bar the trial of the 

sions undei this same question in any suit or in arw other proceeding 
ty^oi 'holder 1 of between the same parties, and nothing in this Act 
certificate there* shall be coustrued to affect the liability of any person 
under. who may receive the whole or any part of any debt or 

security, or any interest or dividend on any security, to account 
therefor to the person lawfully entitled thereto. 

26. (1) The local Government may, by notification in the official 

Investiture of Gazette, invest any Court inferior in grade to a Dis- 

mfenor Courts trict Court with the functions of a Distinct Court 
tii?of Distnct under thls Act > and may cancel or vary any suets 
Court for pur* notification, 
poses of this 
Act. 

(£) Any inferior Court so invested shall, within the Incel limits of 
its jurisdiction, have concurrent jurisdiction with the District Court 
in the exercise of all the powers conferred by this Act upon the 
District Court, and the provisions of this Act relating to the District 
Court shall apply to such an inferior Court as if it "were a District 
Court . 

Provided that an appeal fro if/ any such order of an inferior Court 
asps mentioned in sub-section , of section 19 shall lie to the Dis- 
trict Court, and not to the High Court, and that the District Co an 
may, if it thinks fit, by its order on the appeal, make any such 
declaration and direction as that sub-section authorises the High 
Court to make by its order on an 'appeal from an order uJ a 
District Court, 

(#) An order of a Distnct Court on an appeal from am order of an 
inferior Court under the last foregoing sub-section shall, subject to 
the provisions of Chapters XLYI and XLYII of the Code of Civil 
Procedure as applied by section 647 of that Code, be final. 

(4) The Distnct Court may withdraw any proceedings under this 
Act from an inferior Court and may either itself dispose of them or 
transfer them to another such Court established withm the local 
limits of the jurisdiction of the District Court and having authority 
to dispose of the proceedings. 
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(6) A notificaiion under sub-section (1) may specify any inferior 
Court specially or any class of such Courts m any local area. 

(6) Any Civil Court which for any of the purposes of any enact- 
ment is subordinate to, or subject to the control of, a District Court 
shall for the purposes of this section be deemed to be a Court inferior 
in grade to a District Court. 

27. (1) When a certificate under this Act has' been .sup^rsed^d or 

Surrender of 18 invalid from any of the causes mentioned in section 

superseded and 22, the holder thereof shall, on the requisition#of the 
invalid certid- Court which granted it, deliver it up to that 
cates * Court. 

(2) If he wilfully and without reasonable cause omits so to deliver 
it up, he shall be punished with fine which may extend to one 
thousand rupees, or with imprisonment for a term which may extend 
to three months, ^or with both. 

28. Notwithstanding anything m the Regulation of the Bombay 

Provisions with Code No VIII of 1872, the provisions of section 3, 
iespect to oerti- section 6, sub-section (1), clause (f), and sections 8, 9, 
Bombay Bog“ M, H, 12, 14, 16, 18, 19, 25, 26 and 27 of this Act with 
lation viii of respect to certificates under this Act and applications 
1 872, therefor, and of section 98 of the Probate and Admi- 

nistration Act, 1881, with respect to the exhibition of inventories and 
accounts by executors and administrators, shall, so far as they can be 
made applicable, apply, respectively, to certificates granted under 
that Regulation, and applications made for certificates thereunder 
after the commencement of this Act, and to the exhibition of inven- 
tories and accounts by the holders of such certificates so granted. 

THE FIRST SCHEDULE. 

Enactments Repealed. 


(See section 2) 


Number and 
year. 1 

Subject or title. * 

Extent of repeal. 

Acts of the Governor General in Council. 

XXVII 9f 

Collection of debts 

So much as has not been re- 

1860. 

on successions. 

pealed. 

XIV of 1669. 

Bpmbay Civil Courts 

In section 18, from and inclu- 

• • 

Act, 1869. 

sive of the words and figures 
“ Bombay Regulation VIII of 
" 1827 ” down to and inclusive 
of the words "representa- 
tives of deceased persons 
and ” 

XV of 1874, 

Laws Local Extent 
Act, 1874. 

So much as relates to Act 
[ XXVII of I860. 
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THE FIRST SCHEDULE .^continued. 

Subjects or title. j Extent of repeal 

*AcU w of the Governor General in Council — continued. 

XIII#, of 1879. Oudh Civil Courts j Section 25, clause (3), relating 
Act, 1879. ! to the applications for cer- 

tificates under Act XXVII 
of 1860. 

V of 1881. Probate and Ad- Sections 151 and 153 
ministration Act, 

1881. 

XVIII of 1884. Punjab Courts Act, Section 2% sub-section (1), 
1884 Clause (a). 

XII of 1887. Bengal North- Section 23, sub-section (2/, 
Western Provinces clause (c) 
and Assam Civil 
Courts Act, 1887. 

Act of the Lieutenant-Governor of Bengal in Cowed 

VII of 1880 Public Demands 5 Re- In section 7, clause (3 , the 
co very Act, 1880. words u and the note to 
paragraph 12 of Schedule 1.” 

THE SEC OX D SCHEDULE 

FORMS OF CERTIFICATE AND EXTENDED 
CERTIFICATE. 

(See section IP, 

In tie Court of 

JTo A. B . 

Whereas you applied on the day of for a cer- 

tificate under the Succession Certificate Act, 1SS9. in respect of the 

following debts and securities, namely:— 

Debts. 


Serial 

number. 

Name of 
debtor. 

; 

Amount of debt, inclu- ; 
ding interest, on date 
ef application for cer- 
tificate. 

L f 

Description and date, 
of instrument, if 
any, by which the 
debt is secured. 


I 

: 



Number and 
year. 



2S4A 
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THE SECOND SCHEDULE. — continued. 
Securities. 


i 

1 

| Description. 

• 

• • 

Market-value of 

Serial. 

number. 

Distinguishing 
number or 
letter of 
security. 

Name, title 
or class of 
security 

Amount 
or par 
value of 
security. 

security on#ate of 
application for 
certificate. 


% 

; 


i 



This certificate is accordingly granted to you and empowers you to 
collect those debts [awe/] [to receive ] [interest] [dividends'] [ow] [to nego- 
tiate] [to transfer] [those securities]. 

Dated this day of 


District Judge . 

In the Court of 


On the application of A . B, made to me on the day of 
5 1 hereby extend this certificate to the following debts and secu- 
rities, namely : — 




Debts 


Serial 

number 

# Name of# 
debtor. 

Amount of debt, inclu- 
ding mt^est, on date 
of application for ex- 
tension. 

| Description and date 
of instrument, if any, 
by which the debt is 
secured. 

• 

* 




• 

• 

** 1 
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!§£riaL. 

number. 

Description. 



Market-value of 
security on date of 
application for 
extension. 

Distinguishing 
number or 
letter of 
security^ 

Name, title 
or class of 
security. 

Amount 
or par 
value of 
security. 

1 

rm.:_ _ 



1 




^]CofSitu; tocoDect those deb » [«**][» 

securities) J L ^ ] H [to negotiate] [to 
Dated this day of 


District Judge 
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Preliminary 
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2. Repeal of Acts. 

References to Act IX of 1871. 

Saving of titles already acquired. 
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ACT No. NY OF 1877. 


Passed by the Governor General of India in Council. 
(Received the asseyit of the Governor General on the 19th of JvJtj 1877.) 
An Act for the Limitation of Suits and for other purposes. 
Whereas it is expedient to amend the law relating to the limitation 
Preamble * °f suits, appeals and certain appeals ^,nd certain applica- 
tions to Courts ; and whereas it is also expedient to pro- 
vide rules for acquiring by possession the ownership of easements and 
other property ; It is hereby enacted as follows 


PART I. 

Preliminary. 

Short title L This Act may be called u The Indian Limitation 

Act, 1877 


Extent of Act. ^ extends to the who!** of British India ; but nothing 

contained m sections tv?o and three, jy In Parts II and 
III applies- — 

( a ) to suits under the Indian Divorce Act. r r 
ib) to suits under Madras Regulation Yf of ISfL : 

Commence- and it shall come into i'ui\x ou the i;r>t dav of October 
ment. 1877 . 


* r * all if '5 crmices to tl e in II n Lilv ration Act, 
71, shall be read as if m.vfe rU* Act * and nothing 
herein or :n that Act c. rimmed .vaII be deemed to 
affect any tale acquired, or to revive aj y right to sue 
barred, under that Act or under any enactment thereby 
repealed ; raid notfimg herein contained shall be deemetl 
to aifeet the Indian Contract Act, section 25. 

* * ♦ * 

3. In this Act, unless there be something repugnant 
in the subject or context — 

‘ plaintift 5 includes also any person from or through whom a plaintiff 
derives bis right to sue ; ( applicant J includes also any person from or 
through whom an applicant derives his right to apply ; and defendant’ 
includes also any person from or through whom a defendant derives 
bis liability to be sued : 


RtforeKC.> tu 
Ait ixotim 

> <1 vug a£ 
titles ahe'i-i/ 
nc'j’urei, 
bum 4 of ^ct 
IX of 1 S 72 , &. l J 5 . 


Intcrpietatiun* 

Ci IkteO 


* Sue Aa XII of 1331 
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« easement* includes also a’rigkt, not arising from contract, by which 
one person is entitled to remove and appropriate for his own profit 
any part of the soil belonging to another, or anything growing 
in, or attached to, or subsisting upon, th$ land of another : 

‘ bill of exchange 3 includes also a hundi and a cheque : 

1 bond 3 includes any instrument whereby a person obliges himself 
to pay money to another, on condition that the obligations shall t»e 
void if a specified act is performed, or is not performed, as the ^ase 
may be : 

4 promissory note 3 means any instrument whereby the maker engages 
absolutely to pay a specified sum of money to another at a time there- 
in limited, or on demand, or at sight : 

4 trustee 3 does not include a benamidar, a mortgagee remaining in 
possession after tl?o, mortgage has been satisfied, or a ftrong-doer in 
possession without title : 

4 suit 3 does not include an appeal or an application : 

Registered 3 means duly registered in British India under the law 
for the registration of documents in force at the time and place of exe- 
cuting the document, or signing the decree or order, referred to in the 
context : 

‘foreign country 3 means any country other than British India ; 

and nothing shall be deemed to be done in good faith, which is not 
done with due care and attention, 

PART JL 

Limitation of Suits, Appeals and Applications. 

4 Subject to the provisions > contained in sections 5 to 25 (inclu- 

Disrmssa! of s * ve \> e T er J su ^ instituted, appeal presented, and 
#mts, &Q™xnnti- application made, after the period of limitation pre- 
tuted, &c , after scribed therefor by the second schedule hereto annex- 
ation. ° f hmi ' "b® dismissed, although limitation has not 

been set up as a defence; 

Explanation — A suit is instituted, m ordinary cases, when- 
pl&mt is presented to the proper officer ; in the case of a pauper, 
when his application for leave to sue as a pauper is filed ; and in 
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w S s i8 >i“f 

• • fttugtratmis. 

Jnted alter the ores «r,S ‘““v the su >‘- 


4ttt i^Wt'SS«« 

Proviso where application emre/on , 1 , r an . v suit, anneal or 

s K"SS *h«*. *ri3».whX’lrf'P“ i ' S ^ 

«.w „ mdc „„ i«- 


Proviso 

2ourt is c „ 

“ p “ es ptnud sented ® 

Any appeal or application for a review e ■ i ^ 1 ^ 

Proviso as to ted after the wenorl of i “judgment may be admit 
appeals and ap. when the ,™,„i! i d 0t hmitation presen hLl .v a ^ 

sar " 

a ™«»,b ; p”s*,TShr hln= ?^ w,, ” r 

Special and British India, a period of hereafter in force in 

is 1 " 1 " 1 * h «n it or 2E ^ t *>»».»otl;.ns he„. 


imtuieo. 




7. If a person entitled to insbtntp , 

.oval drsaiithtt- at. , - ’* s, «‘ « ! ‘«he an application be 

or . ,o' Pr , ° d . ur " i mi; tation is to 


******* at the* tTtne flSmTh4 

stitute the .suit or wak^ the 'IpnV ° r « riot, he maf VT* 

lL e , ce : i - sed i « -«oaiu h t? f»* ^ ^ 

• • - Q '‘ u oil,, wed from 


the - 

«■ “ “* «** "■™*«*.'ZSS3SS 


VAMAC pWvU! 

hereto annexed. 

When he is, at the time fjv„ a u y ,> . 

Double and M.e reckoned, aSlvtcdbV ‘4-*‘ ‘’‘nitat.'ou i„ to J )D 

ff” dlMb,!l ’ hisdisub;;:*/ iXe^-iT-^ 

time so prescribed. * othennse have been allowed fWthe 

When such representative is at tb» j , * 

r 0 n?“^ of auy suu h disability the mw* 6 ° f , tbc death affected by 
tlTC °f thil section IhaU anrfl “ the first two 
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by, the period withm which any suit must be instituted or application 
made. 

Elustrations. 

t 

(a.) — The right to sue for the hire of a boat accrues to A during his mino- 
rity. He attains majority four years of ter such accruer. He may institute 
his suit at any time within three years from the date of his attaining majo- 
rity* ? * - 

K b.) — A, to whom a right to sue for a legacy has accrued during his mino- 
rity, attains majority eleven years after such accruer. A has, under the «*dinary 
law, only one year remaining withm which to sue. But under this section 
an extension of two years will be allowed him, making in all a period 
of three years from the date of his attaining majority, within which he 
may bring his suit 

(c.) — A right to sue accrues to Z during his minority. After the accruer, 
but while Z is still a minor, he becomes insane. Time runs against Z 
from the date wh^ his insanity and minority cease. 

(d.) — A nght to sue accrues to X during his minority. X dies before 
attaining majonty and is succeeded by Y, his minor son. Time runs 
agaiust Y from the date of his attaining majority. 

(e.) — A nght to sue for an hereditary office accrues to A, who at the time- 
is insane. Six years after the accruer A recovers his reason. A has six 
years, under the oidmary law, from the date when his insanity ceased, 
within which to institute a suit. Ho extension of time will be given him 
under this section. 

(/.) — A right to sue as landlord to recover possession from a tenant 
accrues to A, who is an idiot. A dies three years after the accruer, his 
idiocy continuing up to the date of his death A’s representative in inter- 
est has, under the ordinary law, nine years from the date of A’s death,, 
within which to bring a suit. This section does not extend that time, 
except where the representative is himself under disability when the repre- 
sentation devolves upon him. 

8. When one of several joint-creditors or claimants is under any 

Disability of suc ^ disability and when a discharge can be given 
one joint credi- without the concurrence of such person, time will run 
tor * against them all : but where no such discharge, can 

be given, time wiB not run as ag^mst any of them until onp of 
them becomes capable of giving such discharge without th^concur- 
rence of the others. 

Elustrations. 

{a .) — A incurs a debt to a firm of which B, C and D are partners, B is 
insane and C is minor.' D can give a discharge of the debt without the 
concurrence of B and 0. Time runs against B, C and D. 

(i b ) — A incurs a debt to a firm of which E. P and G are partners. E 
and F are insane, aid G is a minor. Time will not run against any of them 
until either E or F becomes sane, or G attains majority. 

Continuous ran- 9. When once time has begun to run, no subse- 
ning of time. quent disability or inability to sue stops it : 

Provided that where letters of administration to the estate of’ a 
creditor have been granted to his debtor, the running of -the time 
prescribed for a sdit to recover the debt shall be suspended* .while , 
the administration continues. 
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10. Notwithstanding anything hereinbefore contained, no suit 

Suits acraiust a £ a * Dst a P erson ln whom property has become vested 

express trustees in trust for any specific purpose, or against his legal 
and their repre- representatives or assigns (not being assigns for valq- 
aentatives. a ble consideration), for the purpose of following in 
his or their hands such property, shall be barred by any length 
of time. # 

11. * Suits instituted in British 'India on contracts entered into 

Suits oinioreign m a foreign country are subject to the rules prescribed 
contracts. by this Act. 

No foreign rule of limitation shall be a defence to a suit insti- 
Foreign lumta- tuted in British India on a contract entered into in a 
tion law foreign country, unless the rule has extinguished the 

contract, and the parties were domiciled in such country during the 
period prescribed by such rule. 


Foreign limita- 
tion law 


PART II 

Computation of Period of Limitation. 

Exclusion of 12 ‘ * n com P u ^ n g the period of limitation pre- 
day on which scribed for any suit, appeal or application, the day from 

right to sue ac- which such period is to be reckoned shall be excluded, 
ernes. 

In computing the period of limitation prescribed for an appeal, 
Exclusion m aB a PPi lcatl0n f° r leave to appeal as a pauper, and an 
case of appeals application for a review of judgment, the day on 
»nd ccrtam ap- which the judgment complained of was pronounced, 
plications and the time requisite for obtaining a copy of the 

decree, sentence or order appealed against tr sought to be reviewed, 
shall be excluded. 

Where a decree is appealed against or sought to be reviewed, the 
time requisite for obtaining a copy of tte judgment on which it is 
founded shall also be excluded. 

In computing the period of limiMtioa prescribed for an application 
to set aside an award, tne time %cp.i-it? :oi outlining a copy of tho 

award shall be excluded. 

"■"Exclusion nf 13. In computing the perio l of limitation prescribed 
time of 1 defend- ^ ov an J jhe time during which the defendant has 
ant’f* absence been absent from British India shall be excluded, 
fiom British * 

India ♦ ’ ' 


14. In computing the period of limitation prescribed for any suit, 
Exclusio of ^ me during which the plaintiff has been prose- 
tnSeo? proceed- tmtmg with due diligence another civft proceeding, 
mg bon&jirte m whether in a Court of first instance or in a Court 
3 umdictwn h0Ut against the defendant, shall be excluded, 

where the proceeding^ founded upon the same cause 
of action, and is prosecuted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a lika nature, is unable 
to entertain it 
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In computing the period of limitation prescribed for a suit, proceed- 
ings in which have been stayed by order under 
in Sse e of Cl order the Oode of Civil Procedure, section 20, the interval 
vnder Civil Pio- between the institution of the suit and the date of 
cedure Code, s, so staying proceedings, and the time requisite for 
' >!,L going from the Court in which proceedings are stayed 

to the Court in which the suit is re-instituted, shall be excluded. 

In computing the period of limitation prescribed for any &ppli- 
Like exclusion ca tion, the time during which the applicant ha^r been 
in case of appii- making another application for the same relief, shall 
uaticm. be excluded, where the last-mentioned application is 

made in good faith to a Court which from defect of jurisdiction, or 
other cause of a like nature, is unable to grant it. 

Explanation 1. — In excluding the time during which a former suit 
or application was pending or being made, the day on which that 
suit or application was instituted or made, and the day on which the 
proceedings therein ended, shall both be counted. 

Explanation 2 . — A plaintiff resisting an appeal presented on the 
ground of want of jurisdiction shall be deemed to be prosecuting a suit 
within the meaning of this section. 

Exclusion of 15 In computing the period of limitation prescribed 
ti me during for any suit, the institution of which has been stayed by 
Sencement OI of injunction or order, the time of the continuance of the 
suit is stayed injunction or order, the day on which it was issued or 
or order U3iCtl0IX ma ^ e > an( * the day on which it was withdrawn, shall be 

Exclusion of 16 * computing.the period of limitation prescribed 


Exclusion of 
time dunng 
which com- 
mencement of 
suit is stayed 
by injunction 
or order. 


Exclusion of 


time during for a suit for possession by a purchaser at a sale in 
mentdebtor^fs execm ^ on a decree, the time during which the judg- 
SSmptmg to ment-debtor has been prosecuting a proceeding to set 
set aside execu- aside the sale, shall be excluded, 
tion-sale. 


17. When a person who would, if he were living, have a right to 
Effect of death institute a suit or make an application, dies before the 

before nght to right accrues, the period of limitation shall be computed 
sue accrues. f r0 m the time when there is a legal representative o f the, 
deceased capable of instituting or making such suit or 
When a person against whom, if he were living, a right to institute” 
a suit or maJfe an application would have accrued, dies before the right 
accrues, the period of limitation shail be computed from the time when 
there is a legal representative of the deceased against whom the plain- 
tiff may institute or make such suit or application. 

% Nothing ii^the former part of this section applies to suits to enforce 
rights of pre-emption or to suits for the possession of immoveable pro- 
perty or of an hereditary office. 

18. When any person having right to institue a suit or make an 

Sftettof fsaua. application has, by means of fraud, been kept from the 
I knowledge of such right or of the title on which it is 
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& £S ? cs 1 i?F' 7,0 -* Hski ta ■- 

If, before the expiration +u 

Effect of ae- Application in respeefr? Gn ° d P rescr &ed for a suit 

mw 7 itmf aent ^howled crrruml ^ property nr* w'ntki - ^ 


l«e ... . . 

n“?!' I ? d / ment of liability m Srtof? f ght> a “ ac ' 

against whom ^ as keen a^de in writing pro P ert y or 

through whom hedenvos 1 ?^ or , ri « h ‘ is claimed l^bv^L^ party 

acoordiug to the natnio^Au or lla hihtv, a new LAP *??? e Person 

the time when the actnfP j 6 on S lnaJ liability shaU 1 P °* llmitj tion 
. ^en theZZ^onSffr 1 V s &0 WL be “ m P«ted from 

SH9SSS“^ 

•^&sarn;a«r ! " 

A. u on a ueot or i n 

of the prceribed nerio,f ^rdl, A? A e Ration 

y a !f c 1° M r tue uebf 0 »* i ^ >P -^.n ojtne person 
^ or when ™ ^-^“hulx.* "' =J ' V ' -" i ' ' K ' lli:s “gent duly 
aspiration of 'the Vi-p - Utbs is w 0 .. p t , 

a ?’ *■» s s^rz' * : 5* ««* 

Provided that in *, tbe P*™* vvas 

Sorr ft the 

' ’O here mortsacrpd i f , nr > -, o e 

gagee, the receipt of the possession of the mort 
deemed to be a payment & £&£} b * 

&1. xVTotbinrr . . 


Effect of p iy. 
ment of m tort st 

»*? Midi 

-sr Jffeef of jnt t- 
Flaunt piiiiLi- 

jul 


Effect of receipt 
°* produce of 
Mortgaged land. 

. P^o of several 
|omt contrae- 
f3 &c., not 

? &argeable 


20 rendera «« of 

’ pannera > executors or mort- 



m 


'THE INDIAN LI3CITATI0N ACT. 


by reason of ac- 
knowledgment 
or payment 
made by an- 
other of them. 


gagees chargeable by reason only of a written acknow- 
ledgment signed, or of a payment made by, or by the 
agent any other or others of them. 


Effect Of sub- 22. When, after the institution of a suit, a new plain- 
shfcutmg or ad- tiff or defendant is substituted or added, the suit shall, 

ding new piam- ag re gr a rds him, be deemed to have been instituted 
tiff or deiena- .9 ±.„ 9 

*nt when he was so made a party : 

Provided that, when a plaintiff dies, and the suit is continffed by 
Proviso where his legal representative, it shall, as regards him, be 
«ngmai plain- deemed to have been instituted when it was instituted 
tiff dies foy t he deceased plaintiff ; 

Provided also, that, when a defendant dies, and the suit is continued 
Proviso where against his legal representative, it shall, as regards him, 
original defend- bf^deemed to have been instituted when it was institu- 
ant dies ted against the deceased defendant, 

23. In the case of a continuing breach of contract and in the case 
Continuing- of a continuing wrong independent of contract, a fresh 
breaches and period of limitation begins to run at every moment of 
ongs * the time during which the breach or the wrong, as the 

case may be, continues. 

24 In the case of a suit for compensation for an act which does 
Suit for com- no ^ & lve rlse to a cause of action unless some specific 
pensahon for injury actually results therefrom, the period of limita- 
able* 0 * without tl0n computed from the time when the injury 

special damage, results. 

Illustrations. 

{a .) — A owns the surface of a field. B owns the subsoil B digs coal there- 
out without causing any immediate apparent injury to the surface, but at 
last the surface subsides. The period of limitation m the case of a suit by A 
against B runs from the time of the subsidence, 

(b ) — A speaks and publishes of B slanderous words not actionable in 
themselves without special damage called thereby C in consequence re- 
fuses to employ B as Ins clerk The period of limitation in the case of a 
suit by B against A for compensation for the slander does not comm ence 
tillthe refusal 

Computation . 25 All instruments shall, for the purposes of this 

of time men-# Act, be deemed to be made with reference to the Gre- 
KA1 in ' gorian calendar. 

* . Illustrations. 

(a.)— A Hin#lu makes a promissory note bearing a Native date only, and 
payable four months after date. The period of limitation applicable to a suit 
on the note runs from the expiry of four mtfnths after date computed accor- 
ding to the Gregorian calendar, 

{b.)~A Hindu makes a bond, bearing a Native date only, for the repay- 
ment of money withip one year. The period of limitation applicable to a 
on the bond runs from the expiry of the one year after date computed 
*eoording to the Gregorian calendar. 
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PART IV. 

Acquisition op Ownership by Possession. 

26. Where the access and use of light or air to and for any building 
Acquisition of have been peaceably enjoyed therewith, as an ease- 
right to ease- merit, and as of ridit, without interruption, and for 
meat. ^ twenty years, 

and where any way or watercourse, or the use of any water, or any 
©the&easement (whether affirmative or negative) has been peaceably 
and openly enjoyed by any person claiming title thereto as an easement 
and as of right, without interruption, and for twenty years, 

the right to such access and use of light or air, way, watercourse, 
use of water, or other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a 
period ending within two years next before the institution of the suit 
wherein the claim to which such period relates is contested. 

Explanation — Nothing is an interruption within the meaning of 
this section, unless where there is an actual discontinuance of the 
possession or enjoyment by reason of an obstruction by the act of 
some person other than the claimant, and unless such obstruction is 
submitted to or acquiesced m for one year after the claimant has notice 
thereof and of the person making or authorizing the same to be made. 

Illustrations. 

(«.) — A suit is brought in 18S1 for obstou^ihiu a right of way. The de- 
fendant admits the obatiuetion but deme- the r<ht or v.aj. The plaintiff 
proven that the right was peaceably and opulv e»q* we*’ ’ey him claiming 
title thereto atj an easement and a- of rght Without interruption, from 1st 
January 1860 to Id, January liriO. The plaint lit i- eartiul *o judgment. 

{b.) — In a like suit abo brought in IS*! the rO.n: it merely j roves that he 
erqoyed the right m maimer aforesaid trma. lufs r«» 157$ Tne salt *haU be 
dismissed, as no exercise u£ the right by r.dut 1 L~s o »en proved 1 1 have 
taken place within two years next. VJvethe r r >h:d + .ou * t the >uit, 

(c.) — In a like suit the piaiuiri tit: t :e :ig*r va^ peaceably and 

openly enjoyed by him for twenty yea = Th? dnm.dr.nr proves that the 
plaintiff on one oecvion duum* twenty year. La ws&td hi- leave to enjoy 
the right. The suit shall 1 <e cmi-u^eiL 

mm *2 y 7. Provided, that, when any land or water upon, over, or from 
_ . which any easement has been enjoyed or derived has 

favor ot 1C fc\ tv- been held under or by virtue of any interest for life or 
manor of sem- any term of year* exceeding *three years from the 
ent tenement. gaming thereof, the time of the enjoyment of such 
easement during the continuance of such interest or term shall be 
excluded in the computation of the said la&t-mentioneu period of 
twenty years, in case the claim is, within three years r.ext after the 
determination of such interest or term, resisted by the person entitled, 
on such determination to the said land or water. 

Illustration . 

A sues for a declaration that he is entitled to a right of way over B’s 
land. A proves that he has enjoyed the right for twenty-five years ; hut B 
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iWtatttS ?of a n^»*e S t»1 “l* 

within two years after C’s de£h he ^Xted ?“ +1^ ^ ^ 

suit must be dismissed, as A vi ®» 

section, has only proved enjoyment for Mteen years prOVlsIons of this 

28. At the determination of the period hereby limited to m 

ment ofnfhtfto proMrtylis^Mhff 118 a Vl SUlt for P 013 ^^ of, any 
property. 8 P » hls n g ht to such property shall be^xtm- 


THE FIRST SCHEDULE. 
Repealed by Act XII of 1891. 
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THE SECOND SCHEDULE. 
(See section 4.) 

First Division : Siuts. 


m 


1 

• 

Description of suit. 

** 

Period of limi- 
tation. 

Time from which 
period begins to run. 


Part I— 
Thirty days . 

I 

I. — To contest an award of 
the Board of Re\ enue un- 
der Act No. XXIII of 1863 
(to provide for the adjudi- 
cation of claims to waste 
lands). 

Thirty days ... 

Part II — 
Ninety days . 

When notice of the 
awajd is delivered 
to the plaintiff 

2.— For compensation for 

Ninety days ... 

When the act or 

doing, or for omitting to 
do, an act alleged to be in 
pursuance of any enact- 
ment in force for the tune 
being m British India 

i 

\ 

Pari III— 

k>i,< tiOj/iihs, i 

omission takes place. 

3. — Under the Specific Relief | 
Act, 1877, section 9, to ; 
recover possession of im- ! 

Sin trontU ... ! 

YHiez; the dispossess 

elOll VC0UT3. 

moveable property. 



4. — Under Act No. IX of 

(to provide for */.e . 

Ditto 

W1 en the wages, hire 
or price of work 

speedy determination of, 
certain disputes let-seek 

1 

claimed accrue or 
accrues due. 

leorhaen engaged in rail- 
way and other public works 
and their employers)* sec- 

• * i 

j 

* 

* 

tion one. 

i 

* 9 

5. — Under the Code of Civil 

j Ditto 

When the instrument 

Procedure, Chapter 

XXXIX ( of summary 
procedure on negotiable 
instruments). 


sued upon becomes 
due and payable. 

• 
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THE SECOND SCHEDULE— continue!. 
First Division ; Suits — continued. 
Part IV. — One year. 


Description of suit. 


Period of 
limitation. 


Time from which 
periodt>egms tc*run. 


6 . — Upon a Statute, Act, 
Begulation or Bye-law, for 
a penalty or forfeiture. 

V.— For the wages of a house- 
hold servant, artisan or 
labourer not provided for 
by this schedule, No. 4 

8. —For the price of food or 

drink sold by the keeper 
of a hotel, tavern or lodg- 
ing-house. ° j 

9. For the price of lodging 


One year 
Ditto 

Ditto 

Ditto 


10. — To enforce a right of 
pre-emption, whether the 
Tight is founded on law, 
or general usage, or on 
special contract. 


Ditto 


11.— By a person against 
whom an order is passed 
under section 280, 281 
282 or 33£ of the Code of 
Civil Procedure, Co es-' 
tablzsh his right to, or to 
the present possession of, 
the property comprised m 
the order. * 

aside any of the 
following sales:— 

(a) sale in execution of a 

decree of a Civil Court; 


Ditto 


One year 


When the penalty or 
forfeiture is incurred. 

Whenthewages accrue 
due. 


When the food or 
drink is delivered. 


When the price be- 
comes payable. 
When the purchaser 
takes, under the sale 
sought to be impea- 
ched, physical pos- 
session of the whole 
of the property sold, 
or where the subject 
of the sale does not 
admit of physical 
possession, when the 
instrument of sale 
is registered 
The date of the order. 


When the sale is con- 
firmed, or would 
otherwise have be- 
come final and con- 
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the second schedule^ 0 ^ w . 

First Division : Sxsm-contwced. 

Part IV. One year — conid. 


Description of suit. 


Period of 
limitation. 


(b) sale m pursuance of a 1 
decree or order of a Col- 
lector or other officer of 
revenue, 

(e) sale for arrears of Govern- 
ment revenue, or for anv 
demand recoverable as 
such arrears; 

(d) sale of a patni taluq sold 
ior current arrears of rent. 
Explanatian r ln this clause 
patni includes any inter- , 
mediate tenure saleable for 
current arrears of rent. I 
13 —To alter or set aside | One yeir 
a decision or order of a J 
Uvii Court many proceed- 
ing other than a suit 

14. —To set aside any act i D -to 
or order of an officer of 
Government m ln„ ofek-ial 
capacity, not herein other- 
m* o expreWty j w foed tor. : 

Against Gu\ eminent in ' ]>%,, 
aside any attachment, 
lease or tranMbr of mi- ■ 
moveable property hr the ; 
revenue^ authorities for ar- <* 
rears of Government re- 1 * 

venue. ! 

18 —-Against Government to 1 Ditto 
recover money paid under i 
protest m satisfaction of a 
claim made by the revenue 
authorities on account of 
arrears of revenue or on 
account of demands re- 
coverable as such arrears. 


Time from which 
period begins to run. 


elusive had no such 
suit been brought. 


■ j T i' c <•! tie final 

, detti.inn or r.rJer m 

' Xi 0 b> a Court 

; to de- 

* ^ linalir. 

the act 

, or vrder. 


/ attach- 

* i *- a s e or 
tivmsrer -s made. 


Wlieri the payment is 
made. * 
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THE SECpND SCHEDULE — continued. 

First Division : Suits — continued. 
Part IV. — One year — contd. 


Description of suit. 


Period of limi- 
tation. 


17. Against Government 
for compensation for land 
acquired for public pur- 
poses. 

IS.— Like suit for compensa- 
tion when the acquisition 
is not completed. 

19*— For compensation of 
false imprisonment j 
20 — By executors, adminis- I 
trators or representatives 
under Act No. XII of 
1855 (to enable executors , 
administrators or represen- 
tatives to sue and be sued 
for certain wrongs ) 

2L— By executors, adminis- 
trators or representatives 
under Act No. XIII of 
1855 (to provide compensa- 
tion to families for loss 
occasioned by the death of j 
a person caused by action- 
able v rong ) 

22. — For compensation for j 
any other injury to the 
person. 

23. — For compensation for 
a malicious prosecution. 


One year 

Ditto 

Ditto 

Ditto 


Ditto 


Ditto 


Ditto 


24. — For compensation for 
_libeL * 

25. — For compensation for 
slander. 


Ditto 

Ditto 


Time from which 
period Jiegnss to^run. 

1 

| — 

l The date of determin- 
ing the amount 'of 
the compensation. 

! Tiie date of the 
refusal to complete. 


' When the 


imprison- 


ment ends. 

| The date of the death 
of the person 
wronged. 


The date of the death 
of the person killed. 


When the injury is 
committed. 

When the plaintiff is 
acquitted, or the pro- 
secution is other- 
wise terminated. 
When the libel is pub* 
lished. 

When the words are 
spoken, or, if the 

words are not action- 
able m themselves, 
when the special 
damage complained 
01 results. 
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THE SECOND SCHEDCLK^m^i W 
First Division .* Suits — continued. 
Part l\\—One year— &mcld. 
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* Description of suit. 


26. — F or compensation for 
loss of service occasioned 
by ^ the seduction of the 
plain tiffs servant or 
daughter. 

27 --For compensation for 
inducing a person to 
break a contract with the 
plaintiff. 

28. — For compensation for 
an illegal, irregular or 
excessive distress. 

29. — For compensation for 
wrongful seizure of move- 
aide property under legal 
process. 


Port V.— Tny 


30— Against a carrier for 
compensation for lo-im: 
or injuring goods. 

31. — Against a carrier " 
compensation for dtL.v' L 
delivering goods 

’"•fr-Aginst one who. having 
a right to use* property for 
specific purposes, poi verts 
it to other purposes 
-Under Aqt No. XII of 
18o5 [to Oilfthle CXCCUtOJ’S^ 

' i din austral ors or i epi'csen- 
ta fives to sue and to be sued 
far certain wrongs' against 
an executor, administrator 

or ™er representative. 

34. For the recovery of a 
wife. * 


vear< 


* 

Ditto 


Ditto 


Period of 
limitation. 

Time fi oni which 
period begins to run. 

1 

One year 

i 

I 

| ^ ben the loss occurs. 

i 

Ditto • 

" j 

j 

The date of the breach 

i 

Ditto 

The date of the dis- 

t 

tress. 

Ditto 

The d a te of the 


tenure 


*• Vi mii tae i,«ss or in 
, -L\r occurs. 

u '“^ - ii e i, d h 
* * * to be deliver- 

id 

^ the perversion 
ti oecoines known 
r-v *he person m- 
- pred thereby 
. ^ hen the w r o ii or 
( complained of is 
j done. * 


T\ r hen possession is 
"demanded and re- 
fused. 


a m 
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THE SECOND SCHEDULE — continued. 


First Division * Suits —continued. 
Part V. — Two years — concld . 


Description of suit. 

Period of limi- 
tation. 

Time from* which 
period begins to rim. 

35.— For the restitution of 
conjugal rights. 

Two years 

When restitution is 
demanded and is 
refused by the 
husband or wife, 
being of full age and 
sound mmd 

36. — For compensation for 
any malfeasance, misfea- 
sance or nonfeasance inde- 
pendent of contract and 
not herein specially provi- 
ded for. 

Part 

Ditto 

VI. — Three years. 

When the malfea- 
sance, misfeasance or 
nonfeasance takes 
place 

37. — For compensation for 
obstructing a way or a 
watercourse. 

Three years. 

The date of the ob- 
struction. 

38. — For compensation for 
diverting a watercourse 

Ditto 

The date of the diver- 
sion 

39. — For compensation for 

Ditto 

The date of the tres- 

trespass upon immoveable 
property. 


pass 

40.— For compensation for 
infringing copy-right or 
any other exclusive 
privilege. 

Ditto 

The date of the in- 
fringement. 

41. — To restrain waste. 

Ditto 

When" the waste 
begins. 

42 — For compensation for 
injury caused by an in- 
junction wrongfully ob- 
tained. • 

, Ditto ^ 

When the injunction 
ceases. 

43. — Under t^e Indian 
Succession Act, 1865, 
section 320 or 321, or 
under the Probate and 
Administration Act, 1881, 
Section 139 or 140 to com- 
pel a refund by a person to 

Ditto 

j 

The date of the pay- 
ment or distribution. 
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THE SECOND SCHEDULE-co^wu* 
First Division : Suits— continued. 
Part VI. — Three years — contd. 


# Description of suit. 


Period of limita- 
tion. 


Time from which 
period begins to run. 


whom an executor or ad- 
ministrator has paid a le- 
gacy or distributed assets. 

44 — By a ward who has 
attained majority, to set 
aside a sale by his 
guardian. 

45. — To contest an a w a r d 
under any of the following 
Beg illations of the Bengal 
Code . — 

VII of 1822, IX of 1825, and 
IX of 1833. 

46* — By a party bound by 

. such awaid to recover 
any property comprised 
therein. 

47. — By any person bound by 
an order respeotmg the 
possession of pro p e r t y 
made under the Code of 
Criminal Procedure, chap- 
ter XL, or the Bombay 
Mamlatdars Courts Act, or 
by any one claiming under 
such person, to recover the 
property c o*m p r l s e d l n 
such order 

48. — For specific moveable 
property lost, or acquired 
by theft, or dishonest 
misappropriation or con- 
version, or for compen- 
sation for wrongfully taking 
or detaining the same. 

49 — For other specific move- 
able property, or for com- 
pensation for wrongfully 


Three years 


Ditto 


Ditto 


Ditto 


Ditto 

* 


Ditto 


When the ward 
attains majority. 


The date of the final 
award or order in 
the case. 


The date of the final 
award or order m the 
case. 

The date of the final 
order in the case. 


When ^he person hav- 
ing the right to the 
possession of the pro- 

# perty first learns in 

* whose possession it 


When the property is 
wrongfully taken or 
injured, or when the 
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THE SECO.ND SCHEDULE. — continued. 


First Division : Suits — continued. 
Part VI. — Three years — contd. 


Description of suit. 

Period of limita- 
tion. 

Time from*which 
period begins to fun. 

0 

taking or injuring or wrong- 
fully detaining the same. 

i 

detainer’s possession 
becomes unlawful. 

50. — For the hire of animals, 
vehicles, boats or house- 
hold furniture. 

Three years ... 

When the hire be- 
comes payable. 

51. — For the balance of 
money advanced in pay- 
ment of goods to be deli- 
vered. 

Ditto 

When the goods 
ought to be de- 
livered. 

52. — For the price of goods 
sold and delivered, where 
no fixed period of credit is 
agreed upon. 

Ditto 

The date of the de- 
livery of the goods. 

53. — For the price of goods 
sold and delivered to be 
paid for after the expiry of 
a fixed period of credit. 

Ditto 

When the period of 
credit expires. 

54.— For the price of goods 
sold and delivered to be paid 
for by a bill of exchange, 
no such bill being given. 

Ditto 

When the period of 
the proposed bill 
elapses. 

55. — For the price of trees 
or growing crops sold by 
the plaintiff to the defend- 
ant where no fixed period 
of credit is agreed upon. 

Ditto 

The date of the sale. 

56. — For the price of work 
done by the plaintiff for 
the defendant at his re- 
quest, where no time 'has 
''0060 fixed for payment. 

Ditto 

When ' the work is 
done. 

37.— For moi*ey payable for 
money lent. r 

Ditto 

When the loan is 
made. 

58. — Like suit when the 
lender has given a cheque 
for the money. 

Ditto 

When the cheque is 
paid. 

50. — For money lent under 
an agreement that it, shall 
be payable on demand. 

Ditto 

When the loan is 
made. 
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THE SECOND SCHEDULE-ccm2m^. 
First Division : Suits — continued. 


Part VI. — Three years— contd. 


Description. of suits. 

% 

Period of limita- 
tion. 

Time from which 
period begins to run. 

60. — For money deposited 
under an agreement that 
it shall be payable on de- 
mand. 

Three years ... 

i 

'W hen the demand 
is made. 

61. — For money payable to 
the plaintiff for money 
paid for the defendant. 

Ditto 

When the money is 
paid. 

62. —For money payable by 
the defendant to the plain- 
tiff for money received by 
the defendant for the 
plaintiff’s use. 

Ditto 

When the money is 
received. 

63. — For money payable for 
interest upon money due 
from the defendant to the 
plaintiff. 

Ditto 

When the interest 
becomes due 

64. — For money payable to 
the plaintiff lor money 
found to be due from the 
defendant to the plaintiff 
on accounts stated between 
them. 

Ditto 

When the accounts 
are stated m writing 
signed by the defend- 
ant or his agent duly 
authorized in this be- 
half, unless where the 
debt is by a simul- 
taneous agreement in 
writing signed as 
aforesaid, made pay- 
able at a future time, 
and then when that 
time arrives. 

65. — For compensation for 
breach of a promise to do 
any thing at a specified 
time or upon the happen- 
ing of a specified contin- 

/yA ATT 

Dittd ' ... 

’When the time speci- 
fied arrives or the 
contingency happens. 

*> 

gency. 

66. — On a single bond where 
a day is specified for pay- 
ment. 

Ditto 

The day so specified. 
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THE SECOND SCHEDULE— continued. 
First Division : Suits — continued. 
Part VI. — Three y ears — contd. 


Description of suit. 

Period of limita- 
tion. 

Time from which 
penod^begMis to run. 

67. — On a single bond where 
no such day is specified. 

Three years ... 

# 

The date of executing 
the bond. 

68. — On a bond subject to 
a condition. 

Ditto 

When the condition 
is broken. 

69. — On a bill of exchange 
or promissory note payable 
at a fixed tmTe after date. 

Ditto 

When the bill or note 
falls due. 

70. — On a bill of exchange pay- 
able at sight, or after sight, 
but not at a fixed time. 

Ditto 

When the bill is pre- 
sented. 

71. — On a bill of exchange 
accepted payable at a 
particular place. 

Ditto 

When the bill is pre- 
sented at that place. 

72. — On a bill of exchange 
or promissory note pay- 
able at a fixed time after 
sight or after demand 

Ditto 

When the fixed time 
expires. 

73 — On a bill of exchange 
or promissory note pay- 
able on demand and not 
accompanied by any writ- 
ing restraining or postpon- 
ing the right to sue 

Ditto 

The date of the bill 
or note. 

74. — On a promissory note 
or bond payable by^ instal- 

Ditto 

The expiration of the 
first term of pay- 

ments. 

p 

* 

ment, as to the part 
then payable ; ajjj^ 
for 'the other parts 
the expiration of the 
respective terms of 
payment. 

75. — On a promissory note 
or bond ..payable, by in- 
stalments, which provides 
that, if default be made 
in payment of one instal- 
ment, the whole shall be 
due. 

Ditto 

When the first default 
is made, unless where 
the payee or obligee 
waives the benefit of 
the provision, and 
then when fresh de- 
fault is made in res- 
pect of which there 
is no such waiver. 
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THE SECOND SCHEDULE— co^imwed 

First Division : Suits— continued. 

Part VI. — Three years — contd. 


Inscription of suit. 

% 

Period of limita- 
tion. 

Time from which 
period begins to run. 

78 ,.^-On a promissory note 
given by the maker to a 

Three years ... 

The date of the deli- 
very to the payee. 

third person to be deliver- 
ed to the payee after a 



certain event should hap- 


/■» 

pen. 

77. — On a dishonored foreign 
bill where protest has been 

Ditto 

When the notice is 
given. 

made and notice given. 



78.— By the payee against 
the drawer of a bill of 

Ditto 

The date of the 
refusal to accept. 

exchange which has been 
dishonored by non-accep- 


tance. 



79. — By the acceptor of an 
accom raodatio n-bill 
against the drawer. ! 

Ditto 

When the acceptor 
pays the amount of 
the bill. 

30 .— Suit on a bill of exchange, 
promissory note or bond 
not herein expressly provi- 

Ditto 

When the bill, note 
or bond becomes 
payable. 

ded for. 


When the surety pays 
the creditor. 

81. — By a surety against the 
principal debtor. 

Ditto 

82, — By a surety against a 

Ditto 

When the surety pays 

co-surety. 


anything m excess of 
his own share. 

83 ,_XJpon any other contract 
to indemnify. 

Ditto 

When the plaintiff is 


actually damnified. 

84 ,— By an attorney or vakil 
for his costs of a suit or a 
particular business, there 
being no express agree- 
ment as to the time when 
such costs are to be paid. 

Ditto * ... 

‘ The date of the ter- 
mination of the suit 
Qr b u si n e s s, or 
(where the attorney 
or vakil properly 
discontinues the 
suitor business) the 
date of such discon- 
tinuance. 
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THE SECOND SCHEDULE— continued. 
First Division : Suits— continued. 
Part VI. — Three years — contd. 


Description of suit. 

Period of limita- 
tion. 

Time from which 
period begins tcf run. 

m 

85. — For the balance due on 
a mutual, open and current 
account, where there have 
been reciprocal demands 
between the parties. 

Three years ... 

The close of the year 
in which the last 
item admitted or 
proved is entered in 
the account ;such 
year to be computed 
as m the account. 

86. — On a policy of insur- 
ance when the sum assur- 
ed is payable immediately 
after proof of the death or 
loss has been given to or 
received by the insurers. 

Ditto 

When proof of the 
death or loss is 
given or received to 
or by the insurers, 
whether by or from 
the plaintiff, or any 
other person. 

87.— By the assured to re- 
cover premia paid under a 
policy voidable at the elec- 
tion of the insurers. 

Ditto 

When the insurers 
i elect to avoid the 
policy. 

88. — Against a factor for an 
account. 

• 

Ditto 

When the account is, 
during the continu- 
ance of the agency, 
demanded and re- 
fused, or, where no 
such demand is 
made, when the 
agency terminates. __ 

89. — By a principal against 
his agent for moveable 
property received by the 
latter and not accounted'’ 
for. 

Ditto 

Ditto • 

90. — Other *suits by princi- 
pals against agents for 
neglect or misconduct. 

Ditto 

When the neglect or 
misconduct becomes 
known to the 
plaintiff. 

91. — To cancel or set aside 
an instrument not other- 
wise provided for. . 

Ditto 

When the facts enti- 
tling the plaintiff to 
have the instrument 
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TEE SECOND SCHEDULE—cowtwMwdL 
First Division Shits — continued 
Pari VI. — Three years — *contd 


Description of suit. 


92, — To declare the forgery | 
of an instrument issued or 
registered. 

93 __Xo declare the forgery 
of an instrument attemp- 
ted to be enforced against 
the plaintiff 

94 — For property which the 
plaintiff has conveyed 
while insane. 

95,^To set aside a decree 
obtained by fraud, or for 
other relief on the ground 
of fraud. 

90. —For relief on the ground 
of mistake. 

97. —For money paid upon an 
existing consideration 
which afterwards fails 

93, — To make good out of the 
general estate of a deceased 
trustee the loss occasioned 

J>y a breach of trust. 


Period of limita- 
tion. 


Time from which 
period begins to run. 


' cancelled or set 
aside become known 
to him. 

Three years . When the issue or 
registration becomes 
kno^n to the plaintiff. 

Ditto .. The 'date of the at- 

tempt. 


Ditto 


Ditto 


Ditto 


Ditto 


When the plaintiff is 
restored to sanity, 
and has knowledge 
of the conveyance 
When the fraud be- 
comes known to the 
| party wronged 
j W hen the mistake 
j becomes known to 
| the plaintiff 
j T h e d a t e of the 
failure. 


Ditto 

* 


The date of the trus- 
, tecs death, or, if the 
loss has not then re- 
sulted, the date of 
the loss. 


99. — For contribution by a Ditto 
party who has paid the f 
whole amount due under a 
joint decree, or by a sharer 
m a joint estate who has 
paid the whole amount of 
revenue due from himself 
and his co-shaiers. 

100 — By a co-trustee to en- Ditto 
force against the estate of 
a deceased trustee a claim 
for contribution. 


The date of the plain- 
tiffs advance m ex- 
cess of his o w n 
share. 


When the right to 
cont ribu t i on 
* accrues. : 


a 40 
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THE SECOND SCHEDULE .—continued. 


First Division ; Suits — continued. 
Part YL— Three years*— contd. 


Description of suit. 

Period of limita- 
tion. 

Time from which 
period Tbegins tcfrun. 

101. — For a seaman’s wages. 

Three years ... 

The end of the voyage 
during which the 
wages are earned. 

102. — For wages not other- 
wise expressly ^provided for 
by this schedule 

Ditto 

When the wages ac- 
crue due. 

103. By a Muhammadan for 
exigible dower (mu'ajjal). 

Ditto 

When the dower is 
demanded and re- 
fused, or (where du- 
ring the conti- 
nuanceof themarri- 
a g e n o such d e- 
m a n d has been 
made) when the 
marriage is dissolv- 
ed by death or di- 
vorce. 

104. — By a Muhammadan for 
deferred dower ( mu’wajjal ). 

Ditto 

i 

i 

When the marriage is 

1 dissolved by death 
or divorce. 

105 — By a mortgagor after 
the mortgage has been 
satisfied, to recover surpuls 
collections received, by the 
mortgagee 

Ditto 

When the mortgagor 
re-enter son the 
mortgaged pro- 
perty. 

106 — For an account and 
share of the profits of a dis- 
solved partnership 

Ditto 

The date of thedissoifc 
tion: 

107 — By the^manager of a^ 
joint estate of an unchvid- - 
ed family for contribution 
m respect of a payment 
made by kyn on account 
of the estate 

Ditto 

The date of the pay- 
ment. 

108, — By a lessor for the 
value of trees cut down 
by his lessee, contrary to 
the terms of the lease. 

Ditto 

When the trees are 
cut down. 
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THE SECOND SCREW LV-continued. 
First Division : Suits— continued. 
Part VI. — Three years— corild. 


Pescriptisn of suits. 

Period of limita- 
tion. 

— jt 

Time from which 
period begins to run. 

109.— -For the profits of im- 
moveable property belong- 
ing to the plaintiff which 
have been wrongfully re- 
ceived by the defendant. 

Three years ... 

When the profits 
are received, or, 
where the plaintiff 
has been dispossess- 
ed by a decree after- 
wards set aside on 
appeal, when he 
recovers possession. 

110.— For arrears of rent ... 

Ditto ... 

i 

When the arrears be- 
come due. 

111. — By a vendor of im- 
moveable property to en- 
force his lien for unpaid 
purchase money. 

Ditto 

The time fixed for 
completing the sale, 
or (where the title 
is accepted after the 
time fixed for com- 
pletion) the date of 
the acceptance. 

112. — For a call by a com- 
pany registered under any 
Statute or Act. 

Ditto . . ! 

When the call is pay- 
able. 

113. — For specific perfor- 
mance of a contract. 

Ditto 

1 

The elate fixed for the 
performance, or if 
no such date is fixed, 

, when the plaintiff 
has notice that per- 
formance is refused. 

114— For the Rescission of 
a contract. 

Ditto 

i 

W h e n the facts en- 
titling the plaintiff 
to have the con- 
tract rescinded first 
become known to 
him. * 

115. — For compensation for 
the breach of any contract, 
express or implied, not in 
writing registered and not 
herein specially provided 
for. 

Ditto 

When tfye contract is 
broken, or (where 
there are successive 
breaches) when the 
breach m respect of 

I * which the suit is 


312 THE INDIAN LIMITATION ACT. 

THE SECOND SCHEDULE — continued. 

First Division - Suits— continued. 

Part VII — Six years. 

Description of suit 

Period of limita- 

Timejfrom which 
period begins tc^run. 

tion. 



instituted occurs, 
or (where the 
breach is contmu- 



mg) when it ceases. 

! i 

Part VII— Six years. 

\ i 

i 

116 —For compensation for | 
the breach of a contract 

Six years 

When the period of 

limitation would be- 

in writing registered 


gm to run against a 


suit brought on a 
similar contract not 
registered. 

117.— Upon a foreign judg- 

Ditto . . 

The date of the 

rnent as defined in the 
Code of Civil Proceedure. 


judgment. 

118. — To obtain a declaration 

Ditto 

When the alleged 

that an alleged adoption is 


adoption becomes 

invalid, or never in fact 
took place. 


known to the plain- 


tiff. 

119 — To obtain a declara- 

Ditto 

When the rights of 

tion that an adoption is 


the adopted son as 

valid 


such are interfered 

* 


with. 

120. — S u 1 1 for which no 

Ditto * 

When the right to 

period of limitation is pro- 


sue accrues. 

vided elsewhere m this 


* 

schedule 

1 


Part VIII. — Pwelve years. 


121. — To avoid incurn- 

Twelve years ... 

When the sale be- 

brances or # under-tenures 

comes final and con- 

m an entire estate sold for 
arrears of Government 
revenue, or m a pa tn i 
tal a q or other saleable 
tenure sold for arrears of 


clusive. 

rent. 
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THE SECOND SCHEDULE — continued. 
First Division , Suits — continued. 

Part VIII. — Twelve years — contd. 


•Description of suit. 


Period of limita- 
tion. 


Time from which 
period begins to run. 


% 


122 — Upon a judgment ob- 
tained m British India, or 
a recognizance. 

123. — For a legacy or for a 
share of a residue beqeath- 
ed by a testator, or for a 
distributive share of the 
property of an intestate. 

124 , — For possession of an 
hereditary office. 


Twelve years 


Ditto 


Ditto 


125. — Suit during the life of Ditto 
a Hindu or Muhammadan 
female by a Hindu or 
Muhammadan who, if the 
female died at the ^ date of 
instituting the suit would 

be entitled to the posses- 
sion of land, to have an 
alienation of such land ' 
made by the female dec- 
ared to be void except for 
her life or until her rema- 
rriage. Ditto 

126. — -By a Hindu governed 

by the law of the Mitak- 
shara to set aside his fath- 
er’s alienation of ancestral 
property. . 


The date of the judg- 
ment or recognizance. 

When the legacy or 
share becomes pay- 
able or deliverable. 


When the defendant 
takes pessession of 
the office adversely 
to the plaintiff. 

Explanation. — 

An hereditary office is 
possessed when the 
profits thereof are 
usually received, or 
(if there are no pro- 
fits) when the duties 
thereof are usually 
performed. 

The date of the alien- 
atiou. 


When the alienee 
takes possession of 
the property. 



m 
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THE SECOND SCHEDULE — continued. 
First Division: Suits —continued. 
Part VIII. — Twelve yean — contd. 


Description of suit. 

Period of limita- 
tion. 

Time from.which 
period begins to fun. 

# 

127. — By a person excluded 
from joint-family property 
to enforce a right to share 
therein. 

Twelve years ... 

When the exclusion 
becomes known to 
the plaintiff. 

128,.^/By a Hindu for arrears 
of maintenance 

Ditto 

When the arrears are 
payable. 

129 . — By a Hindu for a de- 
claration of his right to 
maintenance. 

Ditto 

When the right is 
denied. 

130. — For the resumption or 
assessment of rent-fee 
land. 

Ditto 

When the right .to 
resume or assess the', 
land first accrues. • 

131. — To establish a periodi- 
cally recurring right. 

Ditto 

When the plaintiff is 
first refused the en- 
joyment of the right. 

132. — T o enforce payment 
o f money charged upon 
immoveable property. 
Explanation. —The allow- 
ance and fees respectively 
called niaWcana and haqqs 
shall, for the purpose of 
this clause, be deemed to 
be money charged # upon 
immoveable property. 

Ditto 

When the money sued 
for becomes due. 

133. — To * recover moveable 
property conveyed or be- 
queathed in/rust, deposi- 
ted or pawned, and after- 
wards bought from the 
trustee, depositary $r paw- 
nee for a valuable consi- 
deration. # 

Ditto 

The date of the pur- 
chase. 

134.— To recover possession 
of immoveable property 
conveyed or bequeathed in 
trust or mortgaged a*pd 

Ditto 

Ditto. 
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THE SECOND SCHEDULE-co^m^. 
Eirst Division ; Suits— continued. 
Part VIII. — Twelve yeajrs — conoid. 


^Description of suit. 

% 

Period of 
limitation. 

Time from which 
period begins to run. 

134 — afterwards purchased 

from the trustee or mort- 
gagee for a valuable con- 
sideration. 

Twelve years. 


135. — Suit instituted in a 
Court not established by 
Boyal Charter by a mort- 
gagee for possession of im- 
moveable property mort- 
1 gaged. 

Ditto 

When the mortgagor’s 
right to possession 
determines. 

136. — By a purchaser at a 
private sale for possession 
, of immoveable property 
sold, when the vendor was 
out of possession at the 
date of the sale. 

Ditto 

When the vendor is 
first entitled to pos- 
sesion. 

137. — Like suit by a pur- 
chaser at sale m execution 
of a decree, when the judg- 
ment-debtor was out of 
possession at the date of 
the sale. 

Ditto 

When the judgment- 
debtor is first entitled 
to possession. 

138. — By a purchaser of land 
at a sale in execution of a 
- decree, for possession of 
the purchased land, when 
the judgment-debtor was 

Ditto ... 

1 1 

| 

,The date of the sale. 

in possession at the date 
of sale. 

) ^ ^ 


139. — By a landlord to re- 
cover possession from a 
tenant. 

Ditto 

When the tenancy is 
-determined. 

When Sis estate falls 
into possession. 

140. — By a remainder-man, 
a reversioner (other than 
a landlord), or a devisee, 
for possession of immove- 
able property. 

i 

Ditto 
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THE SECOND SCHEDULE— continued. 
First Division : Suits — continued . 
Part VIII. — Twelve years — conoid . 


Description of suit. 

Period of limi- 
tation. 

Time from- which 
period begins to Tun. 

141 . — Like suit by a Hindu 
or Muhammadan entitled 
to the possession of im- 
moveable property on the 
death of a Hindu or Mu- 
hammadan female. 

Twelve years ... 

When the female dies. 

142 . — For possession of im- 
moveable property, when 
the plaintiff, while m pos- 
session of the property, 
has been dispossessed or 
has discontinued the 

Ditto 

The date of the dis- 
possession or discon- 
tinuance. 

possession. 

143*— -Like suit, when the 
plaintiff has become en- 
titled by season of any 
forfeiture or breach of 
condition. 

Ditto ... 

When the forfeiture is 
incurred or the con- 
dition is broken. 

144. — For possession of im- 
moveable property or any 
interest therein not hereby 
otherwise specially provi- 
ded for. 

• n j. 7 

Ditto 

x r mr.'.m. 

When the possession 
of the defendant be- 
comes adverse to the 
plaintiff. 


* Part IX. — ThvMy years. 


145. — Against a depositary 
or pawnee to recover 
moveable property depo- 
sited or pawned. * 

Thirty years ... 

* l 

1 The date of the* 
deposit or pawn. 

' 

146. — Before a Court estab- 
lished by ^ Royal .Charter 
m the exercise of its or- 
dinary original civil juris- 
diction by a mortgagee to 
recover from the mortga- 
gor the possession of im- 
moveable property, mort- 
gaged. 

Ditto 

When any part of the 
principal or interest 
was last paid on ac- 
count of the mort- 
gage debt. 
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THE SECOND SCHEDULE — continued . 
First Division : Suits— concluded . 


Part X. — Sixty years. 


^Description of suit. 

% 


Period of limita- 
tion. 


Time from which 
period begins to run. 


147. — By a mortgagee for Sixty years 
foreclosure or sale. 

148. — Against a mortgagee Ditto 
to redeem or to recover 
possession of immoveable 
property mortgaged. 


... When the money 
secured by the mort- 
gage becomes due. 

... When the right to 
redeem or to recover 
possession accrues. 
Provided t h a t all 


149. — Any suit by or on be- Ditto 
half of the Secretary of 
State for India m Council. 

1 


claims to redeem, 
arising under instru- 
ments of mortgage 
of immoveable pro- 
perty situate in Bri- 
tish Burma, which 
have been executed 
before the first day 
of May 1863, shall 
he governed by the 
rules of limitation 
in force in that provi- 
nce immediately be- 
fore the same day. 

When the period of 
limitation would 
begin to run under 
this Act against a 
like suit by a private 
person. 


Second Division Appeals. 


150. — Under the Code of 

Seven days. 

The dcffce of the 

Criminal Procedure from 

sentence. 

a sentence of death passed 
by a Sessions J udge. 

151. — From a decree or order 

Twenty days. 

The date of the decree 

of any of the High Courts 

or order. 

of Judicature at Fort 

* 
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THE SECOND SCHEDULE— continued. 
Second Division : Appeals — concluded. 


Description of suit. 

Period of limita- 
; tion. 

Time from which 
period begins to run. 

William, Madras and Bom- 
bay, or the Chief Court of 
the Punjab,* in the exer- 
cise of its original juris- 
diction. 


'-i 

152. — Under the Code of 
Civil Procedure, to the 
Cour of a Di^bnct Judge. 

Thirty days ... 

The date of the decree 
or order appealed 
against 

153. — Under the same Code, 
section 601, to a High 
Court. 

Ditto 

The date of the order 
refusing the certi- 
ficate A 

154— Under the Code of 
Criminal Procedure, to any 
Court other than a High 
Court. 

Ditto 

The date of the sen- 
tence or order ap- 
pealed agamst. 

155. —Under the same Code, 
to a High Court except m 
the eases provided for by 
No. 150 and No. 157. 

; Sixty days 

Ditto. 

156.— Under the Code of 
Civil Procedure, to a High 
Court, execept m the cases 
provided for by No. 151 
and No. 153. 

Ninety days ... 

The date of the decree 
or order appealed 
against. 

157. — Under the Code of 
Criminal Procedure, from 

Six months 

The date of the judg- 
ment appealed ag- 

a judgment of acquittal. 


ainst. 

Thikd Division : Applications 

158 — Under the Code of 
Civil Procedure, to set aside 
an award. ** - 

Ten days 

| When the award is 
| submitted to the 


Court. 

159. — For leave to appear 
and defend a suit under 
chapter XXXIX "of the 
Code of Civ4 Procedure. 

Ditto 

When the summons 
is served. 

160. — For an order under 
section -629 of the same 
'Code, restoring to the file 
a rejected application for 
review. 

Fifteen days ... 

When the applica- 
tion for review is 
rejected. 


* Pee Act XVII of 187A s. 12. 
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THE SECOND BCEmXJLE^contmued. 
Third Division . Applications— continued. 


Description of suit. 

ant ■ _jn— — 2 

Period of 
limitation. 

* 

Time from which 
period begins to mm. 

160^. — For a review of 
judgment by a Provincial 
Court of Small Causes or 
by a Court invested with 
, tne jurisdiction of a Pro- 
vincial Court of Small 
Causes, when exercising 

1 that jurisdiction. 

Fifteen days 

The date of the de- 
cree or order. 

* * * 45- 

No. 161 has been transposed and 
made No. 173A and the period of 
Iftadtation has been changed from 
3$ to 90 days— -See Act VIII of 1881, 
Sec 66 (A 

* * 

* * * 

102. — For a review of judg- 
ment by any of the High 
Courts of Judicature at 
Fort William, Madras and 
Bombay, or the chief 
Court of the Punjab,* m 
the exercise of its origin- 
al jurisdiction. 

Twenty days ... 

The date of the decree 
or order. 

163. — By a plaintiff, for an 
order to set aside a dismis- 
sal by default. 

Thirty days ... 

The date of the dis- 
missal. 

104. — By a defendant, for an 
order to set aside a judg- 

Ditto 

The date of execu- 
ting any process for 

ment euo parte . 

* 

' enforcing the judg- 
ment. 

165. — Under the Code of 
.Civil Procedure, by a per- ! 
son dispossessed of immo- 
vable property, and dis- 
puting the right of the 
decree-holder or purchaser 
at a sale m execution of a 
decree to be put into pos- 
session. 

Ditto 

$ ' ^ 

| 

I The date of the dis- 
possession. 

166. — To set aside a sale in 
execution of a decree, on 
the ground of irregularity 

Ditto 

. — * — - 

The date of the sale. 

* 


, ^SeeAeliXvnof 1877, s. 12. , 
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THE SECOND SCHEDULE— 

Third Division : Applications— continued. 


Description of suit. 


Period of limi- 
tation. 


Time from which 
period begins to run. 


■"T 


in publishing or conduct- 
ing the sale, or on the 
ground that the decree- 
h older has purchased 
without the permission of 
the Court. 

The words “or the ground 
that the d ecre e-holder has 
purchased without the permission 
of the Court ” were added by Act 
XII of 1879, sec. 108. 

167. — Complaining of resist- 
ance or obstruction to de- 
livery of possession of im- 
moveable property decreed 
or sold in execution of a 
decree, or of dispossession 
in the delivery of posses- 
ion to the decree-holder or 
the purchaser of such pro- 
perty. 

168. — For re-admission of 
an appeal dismissed for 
want of prosecution. 

169. — For a re-hearing of an 
appeal heard exparte in the 
absence of the respondent. 

170. — For leave to appeal as 
a pauper. 

171. — Under section 371 of 
the Code of Civil Procedure, 
or under that section, and 
section 582 of the same 
Code, for an order to set 
aside an order for abate- 
ment or dismissal. 

This No 171 has been sub- 
stituted for No. 171C by Act VII 
of 1888, s. 66 (8). 


Thirty days. 


Ditto 


Ditto, 


r> 

Ditto 
Sixty days 


The date of the re- 
sistance, obstruc- 
tion or disposses- 
sion. 


The date of the dis- 
missal. 

The date of the decree 
in appeal. 

The date of the decree 
appealed against. 

The date of the order 
for abatement or 
dismissal. 


172. — By a purchaser at an 
execution-sale, to set asi 
de the sale on the ground 


Ditto 


The date of the sale. 
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THE SECOND SOHEDULE-r<jan«MHMi 

Third Division : Applications— continued. 


Description of suit* 


Period of limita- 
tion. 


Time from which 
period begins to run* 


tha?b the person whose 
interest in the property 
purported to be sold had 
no saleable interest there- 


in. 

173. — For a review of Judg- 
ment, except in the cases 
provided for by No. 160 A 
and No 162. 

173 A — For the issue of a 
notice under section 258 
of the same Code, to show 
cause why the payment 
or adjustment therein 
mentioned should not be 
recorded as certified. 

174. — By a creditor of an 
insolvent judgmentdebtor, 
under section 353 of the 
Code of Civil Procedure. 

175. — For payment of the 
amount of a decree by 
instalments. 

175A. — Under section 365 of 
the Code of Civil Proce- 
dure by the legal represen- 
tative of a deceased plain- 
tiff, or under that section 
and section 582 of the 
same Code by the legal 
representative of a decea- 
sed plaintiff-appellant or 
defendant-appellant. 

Arts. 175 A, 175B and 1750 have 

been inserted by Act VII of 1888. 

175B.— Under section 366 
of the Code of Civil Pro- 
cedure by a defendant, or 
under that section and sec- 
tion 582 of the same Code 
„ by a plaintiff-respondent 
or defendant-respondent. 


Ninety days 


Ditto 


Ditto 


Six months 


Ditto 


f 




Ditto 


The date of the de- 
cree, or order. 


When the payment 
or adjustment is 
made. 


The date of the pub- 
lication of the sche- 
dule. 

The date of the decree. 


The date of the death 
of the deceased 
* plaintiff or of the 
deceased plaintiff- 
appellant or defend- 
ant-appellant 


The dato of the death 
of the deceased plain- 
tiff or of the decea- 
sed defendant-ap- 
pellant or plaintiff- 
# appellant 
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THE SECOND SCHEDULE— continued. 
Third Division . Applications— -continued. 


Description of suit. 


Period of limita- 
tion. 


Time from which 
period begins to run. 


1750. — Under section 368 of 
the Code of Civil Proce- 
dure to have the legal re- 
presentative of a deceased 
defendant made a defend- 
ant, or under that section 
and section #82 of the 
same Code to have the 
legal representative of a 
deceased plain tiff-respon- 
dent, or defendant-respon- 
dent made a plaintiff res- 
pondent or defendant-res- 
pondent. 

176. — Under the Code of 
Civil Procedure, section 
516 or 525, that an award 
be filed in Court. 

177. — For the admission of 
an appeal to Her Majesty 
in Council. 

178. — Applications for which 
no period of limitation is 
provided elsewhere in this 
schedule, or by the Code 
of Civil Procedure, 'section 
230 

179. — For the execution of 
a decree or order of any 
Civil Court not provided 
for by N0.18O or by the 
Code of Civil Procedure, 
section 230. 

* 


Six months 


Ditto 


Ditto ... 

Three years ... 


Ditto ; or, where 
a certified copy 
of the decree 
or order has 
been registered, 
six years. 


The date of the death 
of the deceased 
defendant or of the 
deceased plaintiff- 
respondent or de- 
fendant respondent. 


The date of the 
award. 


The date of the decree 
appealed against. 

When the right to 
apply accrues. 


1. — The date of the 
decree or order, or 

2 (where there has been 
an appeal) the date 
of the final decree or 
order of the Appel- 
late Court, or 

3 (where there has 
been a review of 
judgment) the date 
of the decision pass- 
ed on the review, or 

4 (where the appli- 
cation next herein- 
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THE SECOND SCKEDJJL^contmued. 
Third Division : Applications— continued . 


Description of suits. Period of hmita- Time from which 

tion. period begins to run. 


after mentioned has 
been made) the date 
of applying in ac- 
cordance with law to 
the proper Court for 
execution, or to take 
sor^e step m aid of 
execution, of the de- 
cree or order, or 

5 (where the notice 
next hereinafter 
mentioned has been 
issued) the date of 
issuing a notice 
under the Code of 
Civil Procedure, sec- 
tion 248, or 

6 (where the applica- 
tion is to enforce any 
payment which the 
decree or order di- 
rects to be made at 
a certain date) such 
date. 

, The words ‘‘certain date 
such date ” have been sub- 
stituted for the words <( spe- 
cified date, the date so spe- 
cified ” by Act XII of 1S79. 
s. 10S. . 

E x pl^bn at i o % 
i 1. — Where the decree 
or order has been 
passed severally m 
favour or more per- 
sons than one, dis- 
tinguishing portions 
of the subject-matter 
as payable or deli- 
„ verable to each, the 
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THE SECOND SCHEDULE— continued. 
Third Division : Applications — continued. 


Description of suit. 

Period of limita- 
tion. 

Time from which 
period begins to run. 

• 


c* 

application mention- 
ed in clause 4 of this 
number shall take 
effect in favour only 
of such of the said 
persons or their 
representatives as it 
may be made by. 
But when the decree 
or order has been 
passed jointly in 
favour of more per- 
sons than one, such 
application, if made 
by any one or more of 
them, or by his or 
their representatives, 
shall take effect in 
favour of them all. 

Where the decree or 
order has been passed 
severally a g ai n s t 
more persons than 
one, distmguising por- 
tions of the subject- 
matter as payable or 
deliverable by each, 
the application shall 
take effect against 
only such of the said 
persons or their re- 
presentatives as it 
may be made 
against. 

But where the decree 
or order has been 
passed jointly against 
more persons than 
one, the application, 
if made against any 
one or more of them, 
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THE SECOND SC HEDULE— com tinned. 
Third Division : Applications — continued. 


=V 


Description of suit. 


Period of limi- 
tation 




180 — To enforce a judgment, 
decree or order of any 
Court established by Royal 
Charter m the exercise 
of . its ordinary original 
civil jurisdiction, or an or- 
der of Her Majesty in 
Council. 


Twelve years .. 


Time from which 
period begins to run. 


or against his or 
their representatives 
shall take e ff e e t 
against them all 
Ex p l a n a ti on 
II— “ Proper Court 53 
medns the Corn t 
whose duty it is 
(whether under sec- 
tion 226 or 227 of 
the Code of Civil 
Procedure or other- 
wise) to execute the 
decree or order. 
When a present right 
to enforce the judg- 
ment, decree or order 
accrues to some per- 
son capable of relea- 
sing the right : 

} Provided, that when 
| the judgment, decree 
I or order has been 
i revived, or some 
| ’ parr of the principal 
' money secured there- 
j by, or some interest 
j on such money has 
[ been paid, or some 
j acknowledgment of 
the right thereto 
has been given m 
writing * signed by 
the person liable to 
pay such principal 
or interest, or his 
agent, to the person 
entitled thereto or 
* his agent, the twelve 
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THE SECOND SCHEDULE -concluded. 


Third Division 

: Applications- 

-concluded. 

Description of suit. 

Period of limi- 
tation. 

Time from which 
period begins to run. 



years shall be com- 
puted from the date 
of such revivor, pay- 
ment or acknowledg- 
ment, or the latest 
of such revivors, 
payments or acknow- 
ledgments, as the 
case may be. 


THE 

TEANSFEE OF PEOPEETY ACT, 1882. 
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TRANSFER OF PROPERTY ACT. 

ACT NO. IV op 1882. 

Passed by the Governor-General op India in Council. 
Rreceived the assent of the Governor-General on the 17 th February, 1882 


An Act to amend the law, relating to the Transfer of 
Property by act of Parties. 

Whereas it is expedient to define and amend certain parts 
Preamble. relating to the transfer of property by act 

of parties ; It is hereby enacted as follows 


CHAPTER I. 

Preliminary. 

Short title. \ T A hi ? ^oL m ,f y be called “ The Transfer of Pro- 
perty Act, 1882 ” 

Commence* It shall corne into force on the first day July, 1882 ; 


meat. 


It extends in the first instance to the whole of British India except 
Extent !£ e territo ™s respectively administered by the 

„ Governor of Bombay in Council, the Lieutenant- 

Governor of the Panjab and the Chief Commissioner of British Burma. 

But any of the said Local Governments may, from time to time" 
by notification in the local official Gazette, extend this Act to the 
whole or any specified part of the territories under its administration. 

*And any Local Government may, with the previous sanction of 
the Governor General in Council from time to time, by notification 
in the local official Gazette, exempt, either retrospectively or pros- 
pectively, any part of the territories administered by such Local 
Government from all or any of the following provisions namely — 
“Sections fifty-four, paragraphs two and three, fifty-nine, one 
hundred and seven and one hundred and twenty- three ” ~ 

t N ot withstanding anything in the foregoing part of this section 
sections fifty-four, paragraphs two and three, fifty-mne, one hundred 
and seven and ons-hundred and twenty-three shall not extend or be 


* Substituted by Act III of 1885, & 1. 
t Added by Act III of 1885, s 2. 
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extended to any district or tract of country for the time being exclu- 
ded from the operation of the Indian Registration Act, 1877, under 
the power conferred by the first section of that Act or otherwise. 
p 2. In the territories to which this Act extends for the time being 
the enactments specified in the schedule hereto an- 
Repeal of Acts. nexec ( repealed to the extent therein men- 

tioned. But nothing herein contained shall be deemed to-affeCjt — m 


Saving of cer- 
tain enact- 
ments, inci- 
dents, rights, li- 
abilities, &c. 


(a) the provisions of any enactment not hereby 
expressly repealed : 


(b) any terms or incidents of any contract or constitution of pro- 
perty which are consistent with the provisions of this Act, and are 
allowed by the lag? for the time being in force : 

(c) any right or liability arising out of a legal relation constituted 
before this Act comes into force, or any relief m respect of any such 
right or liability : or 

(d) save as provided by section fifty-seven and chapter four of this 
Act, any transfer by operation of law or by, or in execution of, a 
decree or order of a Court of competent jurisdiction : and nothing in 
the second chapter of this Act shall be deemed to affect any rule of 
Hindu, Muhammadan or Buddhist law. 

interpretation 3. In this Act, unless there is something repugnant, 
clause. in the subject or context, — 

“ immoveable “ Immoveable property 35 does not include standing 
property.” timber, growing crops or grass : 
tm ^ trument »» c< Instrument ” means a non-testamentary instru- 
' * ment. 

“ registered ” means registered in British India under the 
“ r tered ” ^ aw ^ or & me being in force regulating the registration 

egis eT . documents : 

« attached to “ attached to the earth ” means — 
the earth.” 

(a) rooted in the earth, as in the cask of trees and shrubs ; 

( b ) imbedded m the earth, as in the case of walls or buildings ; or 

(e) attached to what is so imbedded for the premanent beneficial 
enjoyment of that to which it is attached : 

and a persop is said to have (( notice ” of a fact when he actually 
“ notice ” knows that fact, or wbien, hut for wilful abstention from 
an inquiry or search which he ought to have made, or 
gross negligence, he would have known it or when information of the 
fhct is given to or obtained by his agent under the circumstances 
mentioned m fhe Indian Contract Act, 1872, section 229. 


Enactments 
relating to con- 
t r ac t& to be 
taken as part of 
Act IX of 1872. 


4. The chapters and sections of this Act which relate 
to contracts shall be taken as part of the Indian Con- 
tract Act, 1872. 
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*And sections fifty-four, paragraphs two and three, fifty-nine, one 
hundred and seven and one hundred and twenty-three shall be read 
as supplemental to the Indian Registration Act, 1877. 


CHAPTER II. 

* Of .Transfers of Property by act of Parties. 

^A .) — Tramfer of Property , whether moveable or immoveable . 

5. In the following sections “ transfer of property 55 means an act 

“ Transfer of by which a living person conveys property, m present 
piaperty ” de* or in future, to one or more other living persons, or to 
fined * himself and one or more other living persons, and “ to 

transfer property ” is to perform such act. 

What may be 6. Property of any kind may be transferred, except 
transferred. as otherwise provided by this Act or by any other law 
for the time being m force : 

(a) The chance of an heir-apparent succeeding to an estate, the 
chance of a relation obtaining a legacy on the death of a kinsman, 
or any other mere possibility of a like nature, cannot be transferred. 

(b) A mere right of re-entry for breach of a condition subsequent 
cannot be transferred to any one except the owner of the property 
affected thereby. 

(c) An easement cannot be transferred apart from the dominant 
heritage. 

(d) An interest in property restricted in its enjoyment to the owner 
personally cannot be transferred by him. 

(e) A mere right to sue for compensation for a fraud or for harm 
illegally caused cannot be transferred. 

(f) A public office cannot be transferred, nor can the salary of a 
public officer, whether before or after it has become payable. 

(g) Stipends allowed to military and civil pensioners of Government 
and political pensions cannot be transferred. 

(h) No transfer can be made (1) in so far as it is opposed to the 
nature of the interest affected* thereby, or (2) Tor an illegal purpose, 
or (3) to a person legally disqualified to be a transferee. 

tNothing in this section shall be deemed to authorize a tenant 
having an untransferable right of occupancy, the farmer of an estate 
in respect of which default has been made m paying revenue, or the 
lessee of an estate under the n^anagenient of a Court of Wards to 
assign his interest as such tenant, farmer or lessee. 

7. Every person competent to contract and entitled to transferable 
Persons eompe- property, or authorized to dispose of" transferable 
tent to transfer, property not his own, is competent to 3 transfer such 
property either wholly or in part and either absolutely or condi- 
tionally, in the circumstances, to the extent and m the manner, 
allowed and prescribed by any law for the time being m force. 


* Added, by Act III of 1885, s C 
f Added by Act III of 1885, s 4 
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8. Unless a different intention is expressed or necessarily implied, 
Operation of a transfer of property passes forthwith to the trans- 
transfer. feree all the interest which the transferor is then 

capable of passing in the property, and m the legal incidents thereof. 

Such incidents include, where the property is land, the easements 
annexed thereto, the rents and profits thereof accruing after the trans- 
fer, and all things attached to the earth ; , 

and, where the property is machinary attached to the earth, *the 
moveable parts thereof ; m 

and, where the property is a house, easements annexed thereto, the 
rent thereof accruing after the transfer, and the locks, keys, bars, 
doors, windows and all other things provided for permanent use there- 


with ; 

and, where the property is a debt or other actionable claim, the 
securities therefor (except where they are also for other debts or 
claims not transferred to the transferee), but not arrears of interest 
accrued before the transfer : 

and, where the property is money ^ or other property yielding income, 
the interest or income thereof accruing after the transfer takes effect. - 

9. A transfer of property may be made without writ- 
ing in every case in which a writing is not expressly 
required by law. 

10. Where property is transferred subject to a condition or limi- 

Coudition res- tatl0n absolutely restraining the transferee or any per- 

trainmg ahena- son claiming under him from parting with or disposing 
tlon of his interest m the property, the condition or limita- 

tion is void, except m the case of a lease where the condition is for the 
benefit of the lessor or those claiming under him ; provided that 
property may be transferred to or for the benefit of a woman (not 
being a Hindu, Muhammadan or Buddhist), so that she shall not 
have power during her marriage to transfer or charge the same or her 
beneficial interest therein. 

11. Where, on a transfer of property, an interest therein is created 

Restriction absolutely in favuor of any person, but the terms of 

repugnant to the transfer direct that such interest shall be applied 
xnteres created. or en j 0 y ec j by him m a particular manner, he shall be 
entitled to receive and dispose of such interest as if there were no 
such direction. 


Oral transfer. 


Nothing is this section shall be deemed to affect the right to restrain, 
for the beneficial enjoyment of one pfece of immoveable property, the 
enjoyment of another piece of suchp roperty or to compel the enjoyment 
thereof in a particular manner. 

12. Wher6 property is transferred subject to a condition or limita- 
Condition * tion making any interest therein, reserved or given to 
making interest or for the benefit of any person, to cease on his be- 
on insolvency coming insolvent or endeavouring to transfer or dispose 
or attemped of the same, such condition or limitation is void, 
alienation Nothing in this section applies to a condition in a 

lease for the benefit o£ the lessor or those claiming under him. 
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13. Where, on a transfer of property, an interest therein is created 

Transfer for be- f° r the benefit of a person notin, existence at the date 
nefit of unborn of the transfer, subject to a prior interest created by 
person. the same transfer, the interest created for the benefit* 

of such person shall not take effect, unless, it extends to the whole of 
the remaining interest of the transferor fn ihe property. 

* . Illustration] 

A transfers property of which he is the , owner to B in trust for A and Ms 
intended wife successively for their lives and after the death of the survivor 
for the eldest son of the intended marriage for life, and after his death for A’s 
second son. The interest so created for the benefit of the eldest son does not 
take effect, because it does not extend to the whole of A’s remaining 
interest in the property. 

14. No transfer of property can operate to create an interest 

Rule agamst which is to take effect after the lifetime a of one or more 

perpetuity. persons living at the date of such transfer, and the 
minority of some person who shall be m existence at the expiration of 
that period, and to whom, if he attains full age, the interest created is to 
belong. 

15. If, on a transfer of property, an interest therein is created for 

the benefit of a class of persons with regard to some 
class some of ° °f whom such interest fails by reason of any of the 
whom come rules contained in sections thirteen and fourteen, such 

under sections interest fails as regards the whole class. 

16. Where an interest fails by reason of any of the rules contained 

in sections thirteen, fourteen and fifteen, any interest 
take* effect on created m the same transaction and m ten ted to take 
failure of prior effect after or upon failure of such prior interest also 

transfer. fails. 

17. The restrictions in sections fourteen, fifteen and sixteen shall 

Transfer m not apply to property transferred for the benefit of the 

perpetuity for public in the advancement of religion, knowledge, 
benefit of public, commerce, health, safety or any other object beneficial 
to mankind. t 

18. Where the terms of a transfer of property direct that the 

Direction for income arising from the property shall be accumulated, 

accumulation. such direction shall be void, and the property shall be 
disposed of as if no accumulation had been directed. 

Exception , — Where the property is iinmoveabje, or where accumula- 
tion is directed to be made from the date of the transfer, the direction 
shall be valid in respect only of the income arising, from the property 
within one year next following such date ; and at the end t>f the year 
such property and income shall be disposed of respectively as if the 
period during which the accumulation has been directed to be made 
had elapsed. 

19. Where, on a transfer of property, an interest therein is creat- 

v e e t e d in- ed in favour of a person without ^specifying the time 

terest- when it is to take effect, or in terms specifying that 
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is to take effect forthwith or on the happening of an event which 
must happen, such interest is vested, unless a contrary intention ap- 
pears from the terms of the transfer. 

x A vested interest is not defeated by the death of the transferee 
before he obtains possession. 

Explanation . — An intention that an interest shall not be vested is* 
not to be inferred merely from a provision whereby tjie enjoyment 
thereof is postponed, or whereby a prior interest in the same progsrty 
is given or reserved to some other person, or whereby income arising 
from the property is directed to be accumulated until the time of 
enjoyment arrives, or from a provision that if a particular event shall 
happen the interest shall pass to another person. 

20. Where, on a transfer of property, an interest therein is created 
When unbor ^ or benefit °f a person not then living, he acquires 

person 11 aeqwes upon his birth, unless a contrary intention appear 
vested, interest from the terms of the transfer, a vested interest, 
hibSaefilf f ° r a ^k° u gk the may not be entitled to the enjoyment- 
thereof immediately on his birth. 

21. Where, on a transfer of property, an interest therein is created 
Contingent iR favour of a person to take effect only on the happen- 

interst. mg 0 f a specified uncertain event, or if a specified un- 

certain event shall not happen, such person thereby acquires a con- 
tingent interest m the property. Such interest becomes a vested 
interest, in the former case, on the happening of the event, in the 
latter, when the happening of the event becomes impossible. 

Exception. — Where, under a transfer of property, a person becomes 
entitled to an interest therein upon attaining a particular age and the 
transferor also gives to him absolutely the income to arise from such 
interest before he reaches that age, or directs the income or so much 
thereof as may be necessary to be applied for his benefit, such interest 
is not contingent. 

22. Where, on a transfer of property, an interest therein is created 
Transfer to *R f avour of suck members only of a class as shall attain 

members of a a particular age, such interest does not vest in any 

class who attam me mb*er of the clas£ who has not attained that 
a particular age 

age. 

23. Where, on a transfer of property, an interest therein is to 

accrue to a specified person if a specified uncertain 
tingent on hapi event shall happen, and no time is mentioned for the 
penmg of speci- occurer^e of fhat eve#it, the interest fails unless such 
event uncertam event happens before, or at the same time as, the inter- 
mediate or precedent* interest ceases to exist. 

24. Where, on a transfer of property, an interest therein is to accrue 
Transfer to* f° suc ^ °f certain persons as shall be surviving at 

each, of certain some period, but the exact period is not specified, the 
vive OIl at ae some ^ erest shall go to such of them as shall be alive when 
period, not^pe- the intermediate or precedent interest ceases to exist, 
&&& unless, a contrary intention appears from the terms of 

the transfer. 
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Illustration , . 

A transfers property to B for life, and after his death to C and D, equally 
to be divided between them, or to the survivor of them. C dies during theu 
life of B. D survives B. At B’s death the property passes to D. 

25. An interest created on a transfer of property and dependent upon 
Conditional & condition fails if the fulfilment of the condition is 

transit. *imposible, or is forbidden by law, or is of such a 

nature that, if permitted, it would defeat the provisions of any law, or 
is fraudulent, or involves or implies injury to the person or property 
of another, or the Court regards it as immoral or opposed to public 
policy. 

Illustrations. 

(а) A lets a farm to B on condition that he shall walk a hundred miles in 

an hour. The lease is void. # 

(б) A gives Rs. 500 to B on condition that he shall marry A’s daughter C. 
At the date of the transfer C was dead. The transfer is void. 

(c) A transfers Rs. 500 to B on condition that she shall murder C, The 
transfer is void, 

( d ) A transfers Rs. 500 to his niece C if she will desert her husband. The 
transfer is void. 

26. Where the terms of a transfer of property impose a condition 

Fulfilment of fulfilled before a person can take an interest in 

condition prece- the property, the condition shall be deemed to have 
<ient * been fulfilled if it has been substantially complied with? 

Illustrations . 

(a) A transfers Rs. 5,000 to B on condition that he shall marry wixh the 
■consent of C, D and E. E dies. B marries with the consent of C and D, B 
is deemed to have fulfilled the condition. 

(b) A transfers Rs. 5,000 to B on condition that he shall many with the 
consent C, D and E. B marries without the consent of C, D and E, but obtains 
their consent after the marriage. B has not fulfilled the condition. 

27. Where, on a transfer of property, an interest therein is created in 
Conditional favuor of one person, and by the same transaction an 

transfer to one ulterior disposition of the same interest is made in 
mtif transfer* to favour of another, if the prior disposition under the 
another on fail- transfer shall fail, the ulterior disposition shall take effect 
ure of prior dis- U p 0n the failure of the pnor disposition, ajthough the 
posi ion. failure may not havg occurred in fhe manner contem- 

plated by the transferor. 

But where the intention of the parties to the transaction is that the 
ulterior disposition shall take effect only in the event of th# prior dis- 
position failing in a particular manner, the ulterior disposition shall 
not take effect unless the prior disposition fails in that manner. 

Illustrations. 

(a) A transfers Rs. 500 to B on condition that he shall execute a certain 
lease within three months after A’s death, and if he should neglect to do so 
to C, B dies in A’s life-time. The disposition in favour of C takes effect. 
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(b) A transfers property' to his wife , but in ease she should die in his 
life-time, transfers to B that which he had transferred to her A and his wife 
perish together, under circumstances which make it impossible to prove that 
*she died before him The disposition in favour of B does not take effect, 

28. On a transfer of property an interest therein may be created to 
accrue to any person with the condition superadded 
that in case a specified uncertain event shall happen* such 
interest shall pass to another person, or that in* case 
a specified uncertain event shall not happen, such in- 
terest shall pass to another person. In each case the 
dispositions are subject to the rules contained in sections ten, twelve, 
twenty-one, twenty-two, twenty-three, twenty-four, twenty-five and 
twenty-seven. 

Fulfilment of 29. An ulterior disposition of the kind contemplated 
condition subse- by the last preceding section cannot take effect unless 
quent. the condition is strictly fulfilled. 

Illustrations. 

A transfers Rs. 500 to B, to be paid to him on his attaining his majority 
or marrying, with a proviso that, if B dies a minor or marries without C’s con- 
sent, the Rs. 500 shall go to D. B marries when only 17 years of age with- 
out C’s consent. The transfer to D takes effect. 

tioirnot affected 30 If the ulterior disposition is not valid, the prior 
““of disposition is not affected by it. 

ulterior disposi- 
tion. 

Illustration. 

A transfers a farm to B for her life, and, if she do not desert her husband? 
to C. B is entitled to the farm during her life as if no condition had been 
inserted. 

31. Subject to the provisions of section twelve, on a 
transfer of property an interest therein may be created 
with the condition superadded that it shall cease to 
exist m case a specified uncertain event shall happen, or 
m case a specified uncertain event shall not happen. 

Illustrations. 

(a) A transfers a fagm to B for his^ife, with a proviso that, in case B cuts 
down a certain wood, 'ihe transfer shall cease to have any effect. B cuts , 
down the wood. He loses his life-mterest in the farm. 

(b) A transfers a *farm to B, provided that, if B shall not go to England 
within three -years after the date of the transfer, his mterest in the farm 
shall cease. B does not go to England withm the term prescribed. His 
interest in the farm ceases. 

32. In order that a condition that an interest shall cease to exist 
Such condition valid, it is necessary that the event to which 

must not he it relates be one which could legally constitute the con- 
lawOia, dition of the creation of an mterest. 


Condition that 
transfei shall 
cease to have ef- 
fect in case spe- 
cified uncertain 
event happens 
or does not 
happen. 


Ulterior trans- 
fer conditional 
on happening of 
specified event 
or not hap- 
pening 
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33. Where, on a transfer of property, an interest therein is created 
Transfer condi- subject to a condition that the person taking it shall 
tionai on per- perform a certain act, but no time is specified for the 
nTtime 6 being performance of the act, the condition is broken when 
specified for he renders impossible, permanently or for an indefinite 
performance period, the performance of the act. 

34. Where* an act is to be performed by a person either as a 

* condition to be fulfilled before an interest created 

tional 6 on C °per- on a transfer of property is enjoyed by him, or as 
foimance of act, a condition on the non-fulfilment of which the in- 
£fied bemg SP6 ‘ terest is to pass from him to another person, and 
a time is specified for the performance of the act, if 
such performance within the specified time is prevented by the fraud 
of a person who would be directly benefited by non-fulfilment of the 
condition, such further time shall as against him be ^allowed for per- 
forming the act as shall be requisite to make up for the delay caused 
by such fraud. But if no time is specified for the performance of the 
act, then, if its performance is by the fraud of a person interested m 
the non-fulfilment of the condition rendered impossible or indefinitely 
postponed, the condition shall as against him be deemed to have 
been fulfilled. 

Election . 

35. Where a person professes to transfer property which he has no 
Election right to transfer, and as part of the same transaction 

when necessary confers any benefit on the owner of the property, such 
owner must elect either to confirm such transfer or to dissent from it ; 
and m the latter case he shall relinquish the benefit so conferred, and 
the benefit so relinquished shall revert to the transferor ur his represen- 
tative as if it had not been disposed of, 
subject nevertheless, 

where the transfer is gratuitous, and the transferor has, before the 
election, died or otherwise become incapable of making a fresh transfer, 
and m all cases where the transfer is for consideration, 
to the charge of making go?>d to the disappointed transferee the 
amount or value of the property attempted to be transferred to him. 

Ill astro lions. 

The firm of Sultanpur is the property of C and worth Rs % 800. A by an 
instrument of gift professes to tranter it tft B, gpmg by the same instru- 
ment Bs. 1,000 to C. C elects to retain the firm. He forfeits the gift of 
Rs. 1,000. 

In the same case, A dies before the election. His representative must out 
of Es. 1,000 pay Rs. 800 to B. * 

The rule in the first paragraph of this section applies whether the 
transferor does or does not believe that which he professes 
to tranfer to be his own. 

A person taking no benefit directly minder a. transaction, but deriv- 
ing a benefit under it indirectly, need not elect. 
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A person who in his one capacity takes a benefit under the transac- 
tion may in another dissent therefrom. 

Exception to the last preceding four rules . — 

Where a particular benefit is expressed to be conferred on the owner 
of the property which the transferor professes to transfer, and such be- 
nefit is expressed to be m lieu of that property, if such p owi&er claim 
the property, he must relinquish the particular btnefit/but he if not 
bound to relinquish any other benefit conferred upon him by the same 
transaction. 

Acceptance of the benefit by the person on whom it is conferred 
constitutes an election by him to confirm the transfer, if he is aware of 
his duty to elect and of those circumtances which would influence the 
judgment of a reasonable man m making an election, or if he waives 
enquiry into the circumstances. 

Such knowledge or waiver shall, m the absence of evidence to the 
contrary, be presumed, if the person on whom the benefit has been con- 
ferred has enjoyed it for two years without doing any act to express 
dissent. 

Such knowledge or waiver may be inferred from any act of his which 
renders it impossible to place the persons interested m the property pro- 
fessed to be transferred in the same condition as if such act had not 
been done. 


, - Illustration . 

A transfers to B an estate to which C is entitled, and as part of the same 
transaction gives C a coal-mine. C takes possession of the mine and exhausts 
it. He has thereby confirmed the transfer of the estate to B 

If he does not withm one year afte the date of the transfer 
signify to the transferor or his representatives his intention to confirm 
or to dissent from the transfer, the transferor or his representatives 
may, upon the expiration of that period, require him to make his elec- 
tion ; and if he does not comply with such requisition within a reason- 
able time after he has received it, he shall be deemed to have elected 
to confirm the transfer. 

In case of disability, the election shall be postponed until the dis- 
ability ceases, or until the election is made by some competent 
authority. 

f Apportionment . 

36. In the absence .of a contract or local usage to the contrary, all 
rents, annuities, pensions, dividends and other periodi- 
cal payments m the nature of income shall, upon the 
transfer of the interest of the person entitled to receive 
such payments, be deemed, as between the transferor, 
and the transferee, to accrue due from day to day, and to 
be apportionable accordingly, but to be payable on the days appoint- 
ed for the payment thereof. 


Apportionment 
of penodical 
payments on de- 
termination of 
interest of per- 
son entitled 
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37 When, in consequence of a transfer, property is divided and 
Apportionment i R several shares, and thereupon the benefit of 
of benefit of any obligation relating to the property as a whole 
severance 0n P asses from one several owners of the property, tha 
corresponding duty shall, m the absence of a contract 
to the contrary amongst the owners, be performed in favour of each 
of such owners m proportion to the value of his share in the property* 
prodded that the duty can be severed and that the severance does not 
substantially increase the burden of the obligation ; but if the duty 
cannot be severed, or if the severance would substantially incraese the 
burden of the obligation, the duty shall be performed for the benefit of 
such one of the several owners as they shall jointly designate for that 
purpose. 

Provided that no person on whom the burden of the obligation lies 
shall be answerable for failure to discharge it m manner provided by 
this section, unless and until he has had reasonable notice of the 
severance. 

Nothing in this section applies to leases for agricultural purposes 
unless and until the Local Government by notification in the official 
Gazette so directs. 


Illustrations. 

(a) A sells to B, C and D a house situate m a village ami leases to E at an 
annual rent of Rs. 30 and delivery of one fat sheep, B having provided half 
the purchase-money and C and D one quaiter each. E, having notice ot this 
must pay Rs. 15 to B, Rs. 7J to C, and Rs. 71 to D, and must deliver the slieep 
according to the joint direction of B, C and D 

(5) In the same case, each house in the village being hound to provide ten 
days’ labour each year on a dyke to prevent inundation, E had agieed as a 
term of his lease to perform 1 this work foi A. B, C and D severally require E 
to perform the ten days’ work due on account of the house of each. E is 
not bound to do more than ten days' 1 work m all according to such directions 
as B, C and D may join in giving. 

( B ) — Transfer of Immoveable Property . 

38. Where auy person, authorized only under circumstances m 
their nature variable to dispose of immoveable pro- 
authorized pei’ty, transfers such property for consideration, 
only under eer- alleging the existence of such circumstances, they 
tam circumst- ghall, as between the transferee on the ope part and 
ances o rans er. transferor and* other person^ (if any) affected by 
the transfer on the other part, be deemed to have existed, if the 
transferee, after using reasonable care to ascertain the ^existence of 
such circumstances, has acted in good faith. ^ 

Illustration . 

A, a Hindu widow’, whose husband has left collateral heirs, alleging that 
the property held by her as such is insufficient for her maintenance, agiees, 
for pui poses neither religious nor charitable, to sell field, part of such pro- 
perty, to B. B satisfies himself by reasonable enquiry that the income of 



344 


THE TRANSFEE OF PROPERTY ACT. 


the property is insufficient for A’s maintenance, and that the sale of 
the field jis [neecssary, and, acting m good faith buys the field from A. 
As between B on the one part and A and the collateral heirs on the other 
part, a necessity for the sale shall be deemed to have existed. 

39. Where a third person has a right to receive maintenance or a 
provision for advancement or marriage, from the pro- 
thirTpei^nis fits of immoveable property, and such* property is 
entitled to transferred with the intention of defeating such i^ght, 
maintenance the right may be enforced against the transferee, if he 
has notice of such intention or if the transfer is gratuitous ; but 
not against a transferee for consideration and without notice of the 
right, nor against such property in his hands. 

Illustration . 


A, a Hindu, transfers Sultdnpur to his sister-in-law B-, in lieu of her claim 
against him for maintenance in virtue of his having become entitled to her 
deceased husband’s property, and agrees with her that, if she is dispossessed 
of SulUnpur, A will transfer to her an equal area out of such of several 
other specified villages in his possession as she may elect. A sells the specified 
villages to C, who buys in good faith, without notice of the agreement. B is 
dispossessed of Sultan pur. She has no claim on the villages transferred to C. 


Burden of ob- 
ligation impo- 
sing restriction 
on use of land, 


40. Where, for the more beneficial enjoyment of his own im- 
moveable property, a third person has, independent- 
ly of any interest m the immoveable property of 
another or of any easement thereon, a right to restrain 
the enjoyment of the latter property or to compel its 
enjoyment in a particular manner, or 

where a third person is entitled to the benefit of an 
obligation arising out of contract and annexed to the 
ownership of immoveable property, but not amounting 
to an interest therein or easement thereon, 


or of obligation 
annexed to 
ownership but 
not amounting 
to intei est oi 
easement. 


such right or obligation may be enforced against a transferee with 
notice thereof or a -gratuitous transferee of the property affected 
thereby, but not against a transferee for consideration and without 
notice of the right or obligation, nor against such property in his 
hands. 


Illustration . 

A contracts to sell Sujrtanpur* to B. Whale the contract is still in force he 
sells Sultanpur to C, who has notice of the contract. B may enforce the 
contract against C to the same extent as against A. 

41. Where, e with the consent, express or implied, of the persons 
Transfer by os- interested m immoveable property, a person is the os- 
tensible owner tensible owner of such property and transfers the same 
for consideration, the transfer shall not be voidable on the ground 
that the transferor was not authorized to make it : provided that 
the transferee, after* taking reasonable care to ascertain that the 
transferor had power to* make the transfer, has acted in good faith. 
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Transfei by un- 
authorized per- 
son who subse- 
q u e n 1 1 y ac- 
quires interest 
mpi operty 
transferred. 


42. Where a person transfers any immoveable property, reserving 
power to revoke the transfer, and subsequently transfers 
the property for consideration to another transferee, 
such transfer operates in favour of such transferee 
(subject to any condition attached to the exercise of 
the power) as a revocation of the former transfer to 

the gxteift of *the power. 

* Illustration. 

A lets a house to B, and reserves power to revoke the lease if, in the 
opinion of a specified surveyor, B should make a use of it detrimental to its 
value Afterwards A, thinking that such a use has been made, lets the 
house to C This operates as a revocation of B’s lease subject to the opinion 
of the surveyor as to B’s use of the house having been detrimental to its value. 

43. Where a person erroneouly represents that fce is authorized 
to transfer certain immoveable property, and professes 
to transfer such property for consideration, such 
transfer shall, at the option of the transferee, operate 
on any interest which the transferor may acquire in 
such property, at any time during which the contract 
of transfer subsists. 

Nothing in this section shall impair the right of transferees in good 
faith for consideration without notice of the existence of the said 
option. 

Illustration . 

A, a Hindu, who has separated from his father B, sells to C three fields, 
X, Y and Z, representing that A is authorized to transfei the same Of these 
fields Z does not belong to A, it having' been retained by B on the 
partition , but on B’s dying, A as heir obtains Z C, not having rescinded 
the contract of sale, may requne A to deliver Z to him 

44. Where one of two or more co-owners of immoveable property 

Transfer by legally competent m that behalf transfers his share of 

one co-owner such property or any interest therein, the transferee 
acquires, as to such share or interest, and so f&r as is necessary to 
give effect to the transfer, the transferor’s right to joint possession or 
other common or part enjoyment of the property, and to enforce a 
partition of the same, but subject to the conditions and liabilities 
affecting, at the date of the transfer, the share or interest so 
transferred. t # a 

Where the transferee of a share of a dwellmg-house belonging to 
an undivided family is not a member of the fanjily, nothing in this 
section shall be deemed to entitle him to joint possesion or other 
common or part enjoyment of the house. • 

45. Where immoveable property is transferred for consideration to 

Jomt transfei tw0 or more persons, and such consideration is paid out 

for considera- of a fund belonging to them m common, they are, in 
tlon * the absence of a contract to the contrary, respectively 

entitled to interests in such property identical, as nearly as may be, 
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with the interests to which they were respectively entitled in the 
fund ; and where such consideration is paid out of separate funds 
belonging to them respectively, they are, m the absence of a contract* 
to the contrary, respectively entitled to interests m such property m 
proportion to the shares of the consideration which they respectively 
advanced. 

In the absence of evidence as to the interests in the fund *to which 
they were respectively entitled, or as to the shares which they res- 
pectively advanced, such persons shall be presumed to be equally 
interested m the property. 

46. Where immoveable property is transferred for consideration 

. by persons having distinct interests therein, the trans- 

considera 1 1 o°n ferors are, in the absence of a contract to the eon- 
by persons t^ary, entitled to share in the consideration equally, 
mtere & st^ 1Stmct w ^ ere their interests m the property were of equal 
value, and, where such interests were of unequal value, 
proportionately to the value of their respective interests. 

Illustration. 

(a) A, owning a moiety, and B and C, each a quarter share, of mauza 
Sultanpur, exchange an eighth share of that mauza for a quarter share of 
mauza Lalpura. There being no agreement to the contrary, A is entitled to 
an eighth share in Lalpura, and B and 0 each to a sixteenth share in that 
mauza. 

(b) A, being entitled to a life-interest in mauza Atrali and B and 0 to the 
reversion, sell the mauza for Rs. 1,000. A’ s life-interest is ascertained to be 
worth Rs. 600, the reversion Rs. 400. A is entitled to receive Rs. 600 out 
of the purchase-money, B and*C to recieve Rs. 400. 

47. Where several co-owners of immoveable property transfer a 
Transfer by co- s ^ are therein without specifying that the transfer is 

owneis of shaie to take effect on any particular share or shares of the 
in common pro- ti ansferors, the transfer, as among such transferors 
pe y takes effect on such shares equally where the shares 

were equal, and where they were unequal, proportionately to the extent 
of such shares. 


Illustration. 

A, the owner of an eight anna share, and B and 0, each the owner of a 
four-anna share, m mauza Sultanpur, transfer a two-anna share in the mauza 
to D, without specifying from which of their several shares the transfer* is 
made. To give effect £o the transfer one-anna share is taken from the share 
of A, and half an anna share from each of the shares of B and 0. 

48. Where 0 a person purports to create by transfer at different 
Priority of nghts times rights in or over the same immoveable property, 
created by trans- and such rights cannot all exist or be exercised to their 
fer full extent together, each later created right shall, m 

the absence of a special contract or reservation binding the earlier 
transferees, he subject to the rights previously created. 
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49. Where immoveable property is transferred for consideration, 
Transferee’s and such property or any part thereof is at the date 
right under po- of the transfer insured against loss or damage by fire,, 
the transferee, m case of such loss or damage, may m 
the absence of a contract to the contary, require any money which 
the transferor actually receives under the policy, or so much thereof 
as m^y necessary, to be applied in reinstating the property. 

50* No person shall be chargeable with any rents or profits of any 
Rent bond Me immoveable property, which he has in good faith paid 
paid to holder or delivered to any person of whom he in good faith 
tSle^ defectlve held su °h property, notwithstanding it may afterwards 
11 ^ appear that the person to whom such payment or de- 

livery was made had no right to receive such rents or profits. 

Elustration. % 

A lets a field to B at a rent of Rs 50, and then transfers the field to C. 
B having no notice of the transfer, in good faith pays the rent to A. B is not 
chargeable with the rent so paid. 

51. When the transferee of immoveable property makes any im- 

provement on the property, believing m good faith that 
m;Se r °by m 6mS he is absolutely entitled thereto, and he is subsequently 
fide holders un- evicted therefrom by any person having a better title, 
titles defectlve the transferee has a right to require the person causing 
sl1 Cs * the eviction either to have the value of the improve- 

ment estimated and paid or secured to the transferee, or to sell Ins 
interest m the property to the transferee at the then market-value 
thereof irrespective of the value of such improvement. 

The amount to be paid or secured m respect of such improvement 
shall be the estimated value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted 
or sown on the property crops which are growing when he is evicted 
therefrom, he is entitled to such crops and to free ingress and egress 
to gather and carry them. 

52. During the active prosecution m any Court having authority 

in British India, or established beyond the limits of 
property* pen- £> ri ^ish India by the Governor General in Council, of 
dmg suit relat- a contentious suit or proceeding m which any right to 
ingtheieto. immoveable property is directly and specifically m 
question, the property cannot be transferred or otherwise* dealt with 
by any party to the suit or proceeding so as to affect the rights of any 
other party thereto under any decree or order which may be made 
therein, except under the authority of the Court and on #ueh terms 
as it may impose. * 

53. Every transfer of immoveable property, made with intent to de- 

Frauduient; fraud prior or subsequent transferess thereof for eonsi- 

transfer deration, or co-owners or other persons having an in- 

terest in such property, or to defeat or delay the creditors of the 
transferor, is voidable at the option of any person so defrauded, 
defeated or delayed. 
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Where the effect of any transfer of immoveable property is to de- 
feat or delay any such person, and such transfer is made gratuitously 
or for a grossly inadequate consideration, the transfer may be pre- 
sumed to have been made with such intent as aforesaid. 

Nothing contained m this section shall impair the rights of any 
transferee in good faith and for consideration. 


CHAPTER III. 

Of Sales of Immoveable Property. 

“Sale” de- 54. “Sale” is transfer of ownership in exchange for 
fined. a price paid or promised or part-paid and part-pro- 

mised. 

Sale how Such transfer, m the case of tangible immoveable 
made. property of the value of one hundred rupees and up- 

wards, or in the case of a reversion or other intangible thing, can be 
made only by a registered instrument. 

In the case of tangible immoveable property of a value less than 
one hundred rupees, such transfer may be made either by a registered 
instrument or by delivery of the property. 

Delivery of tangible immoveable property takes place when the 
seller places the buyer, or such person as he directs, m possession of 
the property. 

Contract for A contract for the sale of immoveable property is 
sale. a contract that a sale of such property shall take 

place on terms settled between the parties. 

It does not, of itself, create any interest in or charge on such pro- 
perty. 

Ri hts and 55. a ^ sence a contract to the contrary, 

liabiHiefof the buyer and the seller of immoveable property res- 
buyer and sei- pectively are subject to the liabilities, and have the 
lei rights, mentioned in the rules next following, or such 

of them as are applicable to the property sold . 

(1) The seller is bound — 

(а) to disclose to the buyer any material defect m the property 
of which the seller is, and the buyer is not, aware, and which the 
buyer could not with ordinary care discover ; 

(б) to produce to the buyer on his request for examination all 

documents of title relating to the property which are in the seller’s 
possession or power * 

(c) to answer to the best of his information all relevant questions 
put to him*by the buyer m respect to the property or the title thereto 

(d) on payment or tender of the amount due m respect of the 
price, to execute a proper conveyance of the property when the 
buyer tenders it to him for execution at a proper time and place ; 

(e) between the date of the contract of sale and the delivery of 
the property, to take as much care of the property and all documents 
of title relating thereto which are in his possession, as an owner of 
ordinary prudence would take of such property and documents ; 
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. (/) to on being so required, the buyer, or such person as he 
directs, such possession of the property as its nature admits ; 

(y) to pay ail public charges and rent accrued due in respect of the 
property up to the date of the sale, the interest on all incumbrance^ 
on such property due on such date, and, except where the property is 
sold subject to incumbrances, to discharge all incumbrances on the 
property frhen existing. 

(2^ The seller shall be deemed to contract with the buyer that the 
interest which the seller professes to transfer to the buyer subsists and 
that he has power to transfer the same : 

Provided that, where the sale is made by a person m a fiduciary cha- 
racter, he shall be deemed to contract with the buyer that the seller has 
done no act whereby the property is incumbered or "whereby he is hin- 
dered from transferring it. 

The benefit of the contract mentioned in this rule fihall be annexed 
to, and shall go with, the interest of the transferee as such, and may 
be enforced by every person m whom that interest is for the whole or 
any part thereof from time to time vested. 

(3) Where the whole of the purchase-money has been paid to the sel- 
ler, he is also bound to deliver to the buyer all documents of title re- 
lating to the property which are in the seller’s possession or power : 

Provided that (a), where the seller retains any part of the property 
comprised in such documents, he is entitled to retain them all, and (6), 
where the whole of such property is sold to different buyers, the buyer 
of the lot of greatest value is entitled to such documents. But m 
case (a) the seller, and m case ( b ) the buyer of the lot of greatest value, 
is bound, upon every reasonable request by the buyer, or by any of the 
other buyers, as the case may be, and at the cost of the person making 
the request, to produce the said documents and furnish such true copies 
thereof or extracts therefrom as he may require; and m the meantime, 
the seller, or the buyer of the lot of greatest value, as the case may 
be, shall keep the said documents safe, imeaneelled and undefaeed 
unless prevented from so doing by fire, or other inevitable accident ; 

(4) The seller is entitled — 

(a) to the rents and profits of the property till the ownership there- 
of passes to the buyer ; 

(b) Where the ownership of the property has passed to the buyer 
before payment of the whole of the purchase-money, to charge 
upon the property in the hands of the buyer for the amount of 
the purchase-money, or any pai$ thereof renaming unpaid, and 
for interest on such amount or part. 

(5) The buyer is bound — * 0 

(a) to disclose to thlteeller any fact as to the nature or extent of 
the seller’s interest in the property of which the buyer is aware, 
but of which he has reason to believe that the seller is not aware, 
and which materially increases the value of such interest , t 

(b) to pay or tender, at the time and place of completing the sale, 
the purchase-money to the seller or such person as he directs : provided 
that, where the property is sold free from incumbrances, the buyer 
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may retain out of the purchase-money the amount of any incumbrances 
on the property existing at the date of the sale, and shall pay the 
amount so retained to the persons entitled thereto ; 

* (c) where the ownership of the property has passed to the buyer, 
to bear any loss arising from the destruction, injury or decrease m 
value of the property not caused by the seller ; 

(d) where the ownership of the property has passed to the buyer, 
as between himself and the seller, to pay all public charges and^ent 
which may become payable m respect of the property, the principal 
moneys due on any incumbrances subject to which the property is 
sold, and the interest thereon afterwards accruing due. 

(6) The buyer is entitled — 

(a) where the ownership of the property has passed to him, to 
the benefit of any improvement m, or increase m value of, the pro- 
perty, and to th« rents and profits thereof ; 

( b ) unless he has improperly declined to accept delivery of the 
property, to a charge on the property, as against the seller and all 
persons claiming under him with notice of the payment, to the extent 
of the seller’s interest m the property, for the amount of any pur- 
chase-money properly paid by the buyer m anticipation of the deli* 
very and for interest on such amount ; and, when he properly declines 
to accept the delivery, also for the earnest (if any) and for the costs 
(if any) awarded to him of a suit to compel specific performance of 
the contract or to obtain a decree for its rescission. 

An omission to make such disclosures as are mentioned in this 
section, paragraph (1), clause (a), and paragraph (5), clause (a), is 
fraudulent. 

56. Where two properties are subject to a common charge, and one 

Sale of one of kbe properties is sold, the buyer is, as against the 

t-wo pi opcrties seller, in the absence of a' con tract to the contrary, 
common charge* 1 entl ^ ec * have the charge sastified out of the other 
property, so far as such property will extend. 

Discharge of Incwmbrances on Sale. 

57. ( a ) Where immoveable property subject to any incumbrance, 

whether immediately payable or not, is sold by the 
c ou?r for Court or in execution of a decree, or out of Court, the 
incumbrances, Court may, if it thinks fit, on the application of any 
therefrom freed P art 7 ^be sale, direct or allow payment into 
Court., r 

(1) m case of an annual or monthly sum charged on the property, 
or of a capital sum - charged on a determinable interest m the pro- 
perty, — of such amount as when invested in securities of the Govern- 
ment of India, the Court considers will be sufficient, by means of the 
interest thereof, to keep down or otherwise provide for that charge, 
and 

(2) m any other case of a capital sum charged on the property, — of 
the amount sufficient-to meet the incumbrance and any interest due 
thereon. 
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JBut in either case there shall also he paid into Court such addi- 
tional amount as the Court considers will be sufficient to meet the 
contingency of further costs, expenses and interest, and any other 
contingency, except depreciation of investments, not exceeding one" 
tenth part of the original amount to be paid in, unless the Court 
for special reasons (which it shall recoid) thinks fit to require a 
larger additional amount. 

(5^ Thereupon the Court may, if it thinks fit, and after notice to 
the incumbrancer, unless the Court, for reasons to be recorded in 
writing, thinks fit to dispense with such notice, declare the property 
to be freed from the incumbrance, and make any order for conveyance, 
or vesting order, proper for giving effect to the sale, and give direc- 
tions for the retention and investment of the money m Court 

(c) After notice served on the persons interested m or entitled 
to the money or fund in Court, the Court may direct payment or 
transfer thereof to the persons entitled to receive or give a discharge 
for the same and generally may give directions respecting the applica- 
tion or distribution of the capital or income hereof. 

(d) An appeal shall lie from any declaration, order or direction 
under this section as if the same were a decree. 

(e) In this section “ Court” means (1) a High Court in the exer- 
cise of its ordinary or extraordinary original civil jurisdiction, (2) 
the Court of a District Judge within the local limits of whose 
jurisdiction the property or any part thereof is situate, (3) any 
other Court which the Local Government may, from time to time, 
by notification m the official Gazette, declare to be competent to 
exercise the jurisdiction conferred by this section. 


CHAPTEE IY. 

Of Mortgages of Immoveable Property and Charges. 

58. (a) A mortgage is the transfer of an interest in specific im- 
“ Mortgage ” moveable property for the purpose of securing the pay- 
<< mortgage? ment of money advanced or to be advanced by way 
and "m or t- 0 f ] oanj and existing or future debt, or the per- 
gagee’ detine . f ormance 0 f an engagement which may give rise to a 
pecuniary liability. 

The transferor is called a mortgagor,* the transferee a mortgagee ; 
the principal money and interest of which payment is secured for 
the time being are called the mortgage-money, and the instrument 
(if any) by which the transfer is effected is called a' mortgage-deed. 

(b) Where, without delivering possession of the mortgaged pro- 
Simple mort- perty, the mortgagor binds himself personally to pay 
gage the mortgage-money, and agrees, expressly or impliedly, 

that,#n the event of his failing to pay according to his contract, the 
mortgagee shall have a right to cause the mortgaged property to be 
sold and the proceeds of sale to be applied, so far as may be necessary. 
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in payment of the mortgage money, the transaction is called a simple 
mortgage and the mortgagee a simple mortgagee. 

Mortgage by O 5 ) Where the mortgagor ostensibly sells the mort- 
^onditionai gaged property — 

sale. 

on condition that on default of payment of the mortgage-money 
on a certain date the sale shall become absolute, or, « # 

on condition that on such payment being made the sale $hall 
become void, or 

on condition that on such payment being made the buyer shall 
transfer the property to the seller, 

the transaction is called a mortgage by conditional sale and the 
mortgagee a mortgagee by conditional sale. 
id) Where the mortgagor delivers possession of the mortgaged 
Usufructuary property to the mortgagee, and authorizes him to retain 
mortgage such possession until payment of the mortgage-money, 

and to receive the rents and profits accruing from the property and 
to appropriate them in lieu of interest, or m payment of the mort- 
gage-money, or partly in lieu of interest and partly in payment of 
the mortgage-money, the transaction is called an usufructuary mort- 
gage and the mortgagee an usufructuary mortgagee. 

(e) Where the mortgagor binds himself to re-pay the mortgage- 
Engiish mort- money on a certain date, and transfers the mortgaged 
gage. property absolutely to tbe mortgagee, but subject to 

a proviso that he will re-transfer it to the mortgagor upon payment 
of the mortgage-money as agreed, the transaction is called an English 
mortgage. 

59. When the principal money secured is one hundred rupees 
Mortgage or upwards, a mortgage can be effected only by a 

when to be by registered instrument signed by the mortgagor and 
assurance attested by at least two witnesses. 

Where the principal money secured is less than one hundred rupees, 
a mortgage may be effected either by an instrument signed and attested 
as aforesaid, or (except in the case of a simple mortgage) by delivery 
of the property. r c 

Nothing m this section shall be deemed to render invalid mortgages 
made in the towns of Calcutta, Madras, Bombay, Karachi, and 
Eangoon, by delivery to a creditor or his agent of documents of title 
to immoveable property, with intent to create a security thereon. 

Rights and Liabilities of Mortgagor. 

60. At any time after the principal money has become payable, the 
Right o! mort- mortgagor has a right, on payment or tender, at a proper 

gagor 4 to re^ time and place, of the mortgage-money, to require the 
deem. mortgage (a) to deliver the mortgage-deed, if any, to 

the mortgagor, (b) where the mortgagee is in possession of the mort- 
gaged property, to deliver possession thereof to the mortgagor, aUd (<?) 
at the cost of the mortgagor either to transfer the mortgaged property 
to him or to such third person as he may direct) or to execute and 
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(where the mortgage has been effected by a • registered instrument) to 
have an acknowledgment in writing that any right in derogation of 
his interest transferred to the mortgagee has been extinguished : 

Provided that the right conferred by this section has not been 
extinguished by act of the parties or by order of a Court. 

The right conferred by this section is called a right to redeem* and 
a suit to*enforce it is called a suit for redemption. 

. Hothing in this section shall be deemed to render invalid any provi- 
sion to the effect that, if the time fixed for payment of the principal 
money has been allowed to pass or no such time has been fixed, the 
mortgagee shall be entitled to reasonable notice before payment or 
tender of such money. 

Nothing in this section shall entitle a person interested in a share 
Redemption of onl y °f mortgaged property to redeem his own 
portion of mort- share only, on payment of a proportionate part of 
gaged property, the amount remaining due on the mortgage, except 
where a mortgagee, or, if there are more mortgagees than one, all such 
mortgagees, has or have acquired, m whole or in part, the share of a 
mortgagor. 

61. A mortgagor seeking to redeem any one mortgage shall, in the 
absence of a contract to the contrary, be entitled to do 
deem one of two so without paying any money due under any separate 
properties sepa- mortgage made by him, or by any person through 
Sged m0rt " w ^ om on property other than that comprised 

in the mortgage which he seeks to redeem. 

Illustration . 

A, the owner of farms Z and Y, mortgages Z to B for Rs. 1,000. A after- 
wards mortgages Y to B for Rs. 1,000, making no stipulation as to any 
additional charge on Z. A may institute a suit for the redemption of the 
mortgage on Z alone. 


fr?ctuary 0f mor' S2„ In the case of a usufructuary mortgage, the 
tgagor to re- mortgagor has a right to recover possession of the 
cover posses- property — * 


(a) where the mortgagee is authorized to pay himself the mortgage- 

money from the rents and profits of the property,— when such money 
is paid .* . 

( b ) where the mortgagee is authorized to p^y himself from such 
rents and profits the interest of the principal money, — when the term 
(if any), prescribed for the payment of the mortgage-mon^y has expir- 
ed and the mortgagor pays or tenders to the mortgagee the principal 
money or deposits it in Court as hereinafter provided. 

63. Where mortgaged property in possession of the mortgagee has, 
Accession to mort;- during the continuance of the mortgage, received any 
gaged property accession, the mortgagor, upon redemption, shall, in 
the absence of a contract to the contrary, be entitled as against the 
mortgagee to such accession. 
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Where such accession • has been acquired at the expense of the 

Accession ac- mortgagee, and is capable of separate possession or 
glared m virtue enjoyment without detriment to the principal pro- 
of transferred perty, the mortgagor desiring to take the accession 
owners ip must pay to the mortgagee the expense of acquiring 
it. If such separate possession or enjoyment is not possible, the 
accession must be delivered with the property, the mortgagor^ be- 
ing liable, in the case of an acquisition necessary to preserve „the 
property from destruction, forfeiture or sale, or made with his assent, 
to pay the proper cost thereof, as an addition to the principal money, 
at the same rate of interest. 

In the case last mentioned the profits, if any, arising from the ac- 
cession shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the accession has been 
acquired at the expense of the mortgagee, the profits, if any, arising 
from the accession shall, in the absence of a contract to the contrary, 
be set off against interest, if any, payable on the money so expended. 

64. Where the mortgaged property is a lease for a term of years, 
Renewal of mort- an d the mortgagee obtains a renewal of the lease, the 
agaged lease mortgagor, upon redemption, shall, m the absence of 
a contract by him to the contrary, have the benefit of the new lease. 

65. In the absence of a contract to the contrary, the mortgagor 

implied con- deemed to con tract with the mortgagee, 

tracts by mort-, 
gagor. 

(a) that the interest which the mortgagor professes to transfer 
to the mortgagee subsists, and that the mortgagor has power to 
transfer the same ; 

(b) that the mortgagor will defend, or, if the mortgagee be in posses- 
sion of the mortgaged property, enable him to defend, the morgagor’s 
title thereto ; 

(c) that the mortgagor will, so long as the mortgagee is not m 
possession of the mortgaged property, pay all public charges accruing 
due in lespect of the property : 

id) and, where the mortgaged property is a lease for a term of 
years, that the rent payable under the lease, the conditions contained 
therein, and the contracts binding on the lessee have been paid, per- 
formed and observed down to the commencement of the mortgage ; 
and that the mortgagor will, so long as the security exists and the 
mortgagee is not m possession of the mortgaged property, pay the 
rent reserved by the lease, or, if the lease be renewed, the renewed 
lease, perform the conditions contained therein and observe the 
contracts binding on the lessee, and mdemnifiy the mortgagee against 
all claims sustained by reason of the non-payment of the said rent 
or the non-performance or non-observance of the said conditions and 
contracts ; 

(e) and, where the mortgage is a second or subsequent incum- 
brance on the property, that the mortgagor will pay the interest 
from time to time accruing due on each prior incumbrance as 



THE TRANSFER OF PROPERTY ACT. 


355 


and when it becomes due, and will at the proper time discharge 
the principal money due on such prior incumbrance. 

Nothing in clause (c), or in clause ( d ), so far as it relates to the 
payment of future rent, applies in the case of an usufructuary mort- 
gage. 

The benefit of the contracts, mentioned in this section, shall be 
annexed *o and shall go with the interest of the mortgagee as such, 
and%may be enforced by every person in whom that interest is for 
the whole or any part thereof from time to time vested. 

66. A mortgagor in possession of the mortgaged property is not 

Waste by bable to the mortgagee for allowing the property to 

mortgagor m deteriorate ; but he must not commit any act which 
possession i s destructive or permanently injurious thereto if 

the security is insufficient or will be rendered insufficient by such act. 

Explanation — A security is insufficient within -the meaning of 
this section unless the value of the mortgaged property exceeds by 
one-third, or, if consisting of buildings, exceeds, by one-half, the 
amount for the time being due on the mortgage. 

Rights and Liabilities of Mortgagee. 

67. In the absence of a contract to the contrary, the mortgagee 

Right to fore- has, at any time after the mortgage-money has be- 

ciosure or sale. come payable to him, and before a decree" has been 
made for the redemption of the mortgaged property, or the mortgage- 
money has been paid or deposited as hereinafter provided, a right to 
obtain from the Court an order that the mortgagor shall be absolutely 
debarred of his right to redeem the property, or an order that the 
property be sold 

A suit to obtain an order that a mortgagor shall he absolutely 
debarred of his right to redeem the mortgaged property is called a 
suit for foreclosure. 

Nothing m this section shall be deemed — 

(a) to authorize a simple mortgagee as such to institute a suit for 
foreclosure, or an usufructuary mortgagee as sush to institute a suit 
for foreclosure or sale, or a mo&gagee by conditional sale as such to 
institute a suit for sale ; or 

(b) to authorize a mortgagor who holds the mortgagee’s rights as 
bis trustee or legal representative, and who may sue for a sale of 
the property, to institute a suit for foreclosure ; or 

(c) to authorize the mortgagee* of a railway, % canal or other work 

in the maintenance of which the public are interested, to institute 
a suit for foreclosure or sale ; or * * 

(d) to authorize a person interested in part only of the mortgage- 
money to institute a suit relating only to a corresponding part of the 
mortgaged property, unless the mortgagees have, with the consent 
of the mortgagor, severed their interests under the mortgage. 

Right to sue b8. The mortgagee has a right to sue the mortgagor 
for moitgage- for the mortgage-money in the following cases only . — 

fcaoney 
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(a) where the mortgagor binds himself to repay the same : 

(b) where the mortgagee is deprived of the whole or part of his 
security by or m consequence of the wrongful act or default of the 
mortgagor : 

(c) where, the mortgagee being entitled to possession of the pro- 

perty, the mortgagor fails to deliver the same to him, or to secure 
the possession thereof to him without disturbance by the n^ort^gor 
or any other person. - 

Where, by any cause other than the wrongful act or default of 
the mortgagor or mortgagee, the mortgaged property has been wholly 
or partially destroyed, or the security is rendered ^ insufficient as defined 
in section sixty-six, the mortgagee may require the mortgagor to 
give him within a reasonable time another sufficient security for his 
debt, and, if the mortgagor fails so to do, may sue him for the 
mortgage-moneyr 

69. A power conferred by the mortgage-deed on the mortgagee, or 

Power of sale on any person on his behalf, to sell or concur in selling, 
when valid. in default of payment of the mortgage-money, the 
mortgaged property, or any part thereof, without the intervention 
of the Court, is valid in the following cases *and m no other* 
(namely) — 

(а) where the mortgage is an English mortgage, and neither the 
mortgagor nor the mortgagee is a Hindu, Muhammadan or Budlust, 
tor a member of any other race, sect, tribe or class from time to time 
specified m this behalf by the Local Government, with the previous 
sanction of the Governor General in Council, in the local Official 
Gazette.f 

(б) where the mortgagee is the Secretary of State for India in 
Council ; 

(c) where the mortgaged property or any part thereof is situate 
within the towns of Calcutta, Madras, Bombay, Karachi, or Rangoon. 

But no such power shall be exercised unless and until — 

(1) notice m writing requiring payment of the principal money 
has been served on the mortgagor, or cyp. one of several mortgagors, ana 
default has been made m payment of the principal money, or of 
part thereof, for three months after such service ; or 

(2) some interest under the mortgage amounting at least to five 
hundred rupees is m arrear and unpaid for three months after be- 
coming due. 

When a sale has beeti made in professed exercise of such a power, 
the title of the purchaser shall not be impeachable on the ground 
that no casG had arisen to authorize the sale, or that due notice 
was not given,- - or that the power was otherwise improperly or irre- 
gularly exercised ; but any person damnified by an authorized or 
improper, or irregular exercise of the power shall have his remedy 
in damages against the person exercising the power. 


The words V* have been added by Act III of 1885, s 5 (a) 
The words t-t have been added by Act III of 1885, s. 5 (b). 



THE TRANSFER OF PROPERTY ACT* 


357 


The money which is received by the mortgagee, arising from the 
sale, after discharge of prior incumbrances, if any, to which the 
sale is not made subject, or after payment into Court under section 
fifty-seven of a sum to meet any prior incumbrance, shall, in the 
absence of a contract to the contrary, be held by him m trust to be 
applied by him, first, in payment of all costs, charges and expenses 
properly incurred by him as incident to the sale or any attempted 
salej and, secondly, in discharge of the mortgage-money and costs 
and other money, if any, due under the mortgage ; and the residue 
of the money so received shall be paid to the person entitled to the 
mortgaged property or authorized to give receipts for the proceeds of 
the sale thereof. 

Nothing in the former part of this section applies to powers con- 
ferred before this Act comes into force 

The powers and provisions contained in sections ^six to nineteen 
(both inclusive) of the Trustees and Mortgagees’ Powers Act, 1866, 
shall be deemed to apply to English mortgages, wherever m British 
India the mortgaged property may be situate, when neither the 
mortgagor nor the mortgagee is a Hindu, Muhammadan or Budhist* or 
a member of any other race, sect, tribe or class from time to time 
specified in this behalf by the Local Government, with the previous 
sanction of the Governor General in Council, in the Local Official 
Gazette * 

70. If, after the date of a mortgage, any accession is made to the 

Accession to mortgaged property, the mortgagee, m the absence of 

mortgaged pro* a contract to the contrary, shall, for the purposes of 
£ eit y* the security, be entitled to such accession. 

Illustrations . 

(а) A mortgages to B a certain field bordering on a river. The field is 
increased by alluvion. For the purposes of his security, B is entitled to the 
increase. 

(б) A mortgages a certain plot of building land to B and afterwards erects 

a house on the plot. For the purposes of his secunt^, B is entitled to the 
house as well as the plot. • 

71. When the mortgaged property is a lease for a term of years 

Renewal of and the mortgagor obtains a renewal of the lease, the 

mortgaged lease mortgagee, m the absence of a contract to the contrary, 
shall, for the purposes of the security, be entitled to the new lease 

72. When, during the continuance of the mortgage, the mortgagee 

Bights of ^hes possession of the mortgaged property, he may 

mortgagee m spend such money as is necessary — * * 

possession, 

(a) for the due management of the property and the collection 
of the rents and profits thereof ; 

(b) for its preservation from destruction, forfeiture or sale ; 

(4 for supporting the mortgagor’s title to the property ; 


The words *•* have been added by Act III of 1885, s 5(b) 
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(d) for making his own* title thereto good against the mortgagor ; 

(e) when the mortgaged property is a renewable leasehold, for the 
renewal of the lease ; 

and may, m the absence of a contract to the contrary, add such 
money to the principal money, at the rate of interest payable on the 
principal, and, where no such rate is fixed, at the rate of pine^per cent, 
per annum. # 

Where the property is by its nature insurable, the mortgagee 
may also, m the absence of a contract to the contrary, insure 
and keep insured against loss or damage by fire the whole or 
any part of such property ; and the premiums paid for any such 
insurance shall be a charge on the mortgaged property, in addition 
to the principal money, with the same priority and with interest at 
the same rate -But the amount of such insurance shall not exceed 
the amount specified m this behalf m the mortgage-deed or (if no 
such amount is therein specified) two-thirds of the amount that 
would be required m case of total destruction to reinstate the pro- 
perty insured 

Nothing m this section shall be deemed to authorize the mortgagee 
to.insure when an insurance of the property is kept up by or on 
behalf of the mortgagor to the amount m which the mortgagee is 
hereby authorized to insure. 

73. Where mortgaged property is sold through failure to pay 
Charge on pro- arrears °f revenue or rent due m respect thereof, the 
ceeds of reve- mortgagee has a charge on the surplus, if any, of the 
nue-sale proceeds, after payment thereout of the said arrears, 

for the amount remaining due on the mortgage, unless the sale has 
been occasioned by some default on his part. 

74 Any second or other subsequent mortgagee may, at any time 

after the amount due on the next prior mortgage has 
quent °ra o rt- become payable, tender such amount to the next prior 
gagee to pay og mortgagee, and such mortgagee is bound to accept such 
Lgee° r mort ' ten ^ er a ^d to give a ^.receipt for such amount; and 
a (subject to the provisions of the law for the time being 

in force regulating the registration of documents) the subsequent 
mortgagee shall, on obtaining such receipt, acquire, in respect of the 
property, all the rights and powers of the mortgagee, as such, to 
whom he has made such tender. 

75 Every second r or other subsequent mortgagee has, so far as 

Eights of regards redemption, foreclosure and sale of the mort- 

mesne m o r~ - gaged property, the same rights against the prior 
|*for andfuhs? mortgagee or mortgagees, as his mortgagor has against 
quent mort,- the subsequent mortgagees (if any) as he has against 

gageeia, his mortgagor. 

Liabilities of When, durmg the continuance of the mortgage, 

jnortgagee ra the qmrtgagee takes possession of the mortgaged 

possession. property, — 
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(a) he must manage the property as a person of ordinary prudence 
would manage it if it were his own ; 

(b) he must use his best endeavours to collect the rents and profits 
thereof ; 

(c) he must, in the absence of a contract to the contrary, out of the 
income of the property, pay the Government-revenue, all other 
cha#ges^of a* public nature accruing due m respect thereof during 
sudi possession and any arrears of rent in default of payment of 
which the property may be summarily sold ; 

(d) he must, m the absence of a contract to the contrary, make 
such necessary repairs of the property as he can pay for out of the 
rents and profits thereof after deducting from such rents and profits 
the payments mentioned in clause ( c ) and the interest on the 
principal money ; 

(e) he must not commit any act which is destilictive or perma- 
nently injurious to the property ; 

( f) where he has insured the whole or any part of the property 
against loss or damage by fire, he must, in case of such loss or 
damage, apply any money which he actually receives under the 
policy, or so much thereof as may be necessary, in reinstating the 
property, or, if the mortgagor so directs, in reduction or discharge of 
the mortgage-money ; 

(g) he must keep clear, full and accurate accounts of all sums 
received and spent by him as mortgagee, and, at any time during 
the continuance of the mortgage, give the mortgagor, at his request 
and cost, true copies of such accounts and of the vouchers by which 
they are supported ; 

(h) his receipts from the mortgaged property, or, where such pro- 
perty is personally occupied by him, a fair occupation-rent m respect 
thereof, shall, after deducting the expenses mentioned in clauses (c) 
and (d) } and interest thereon, be debited against him m reduction 
of the amount (if any) from time to time due to him on account of 
interest on the mortgage-money and, so far as such receipts exceed, 
any interest due, m reduction or discharge of *the mortgage-money ; 
the surplus, if any, shall be paid to the mortgagor ; 

(i) when the mortgagor tenders, or deposits m manner herein- 

after provided, the amount for the time being due on the mort- 
gage, the mortgage must, notwithstanding the provisions m the 
other clauses of this section, account far his gross receipts from the 
mortgaged property from the *date of the \ tender or from the 
earliest time when he could take such amount out of Court, as the 
case may be. * • 

If the mortgagee fail to perform any of the duties imposed upon 
Loss occasioned him by this section, he may, when accounts are taken 
by Ms default j n pursuance of a decree made under this chapter, he 
debited with the loss, if any, occasioned by such failure. 

*77- Nothing in section seventy-six, clauses (5), (d), M and (A), 
* Reeemts m lieu applies to cases where there is a* contract between the 
of interest ' mortgagee and the mortgagor that the receipts from 
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the mortgaged property shall, so long as the mortgagee is in possession 
of the property, be taken in lieu of interest on the principal money, 
pr in lieu of such interest and defined portions of the principal. 

Priority . 

78. Where, through the fraud, misrepresentation or gross neglect 

Postponement a P r ^ or mortgagee, another person has been* induced 

of pnor mort- to advance money on the security of the mortgaged 
sa£ ee - property, the prior mortgagee shall be postponed to 

the subsequent mortgagee. 

79. If a mortgage made to secure future advances, the perform- 

ance of an engagement or the balance of a running 
cm-e^ncertain account, expresses the maximum to be secured thereby, 
amount when a subsequent mortgage of the same property shall, if 
maximum is £dade with notice of the prior mortgage, be postponed 
express . ^o ^he prior mortgage m respect of all advances or 
debits not exceeding the maximum, though made or allowed with 
notice of the subsequent mortgage. 

Illustration. 

A mortgages Sultanpur to his bankers, B & Co., to secure the balance 
of his account with them to the extent of Bs. 10,000. A * then mortgages 
Sultanpur to C, to secure Bs. 10,000, C having notice of the mortgage to 
B & Co., and C gives notice to B & Co., of the second mortgage. At the 
date of the second mortgage, the balance due to B & Co., does not exceed 
Bs. 5,000. B. & Co. subsequently advance to A sums making the balance 
of the accounts against him exceed the sum of Bs. 10,000. B & Co. are 
entitled, to the extent of Bs. 10,000, to priority over C. 

80. No mortgagee paying oft a prior mortgage, whether with or with- 

Tacking abo out notice of an intermediate mortgage, shall thereby 

ksbed. acquire any priority in respect of his original security. 

And, except in the case provided for by section seventy-mne, no mort* 
gage making a subsequent advance to the mortgagor, whether with or 
without notice of an intermediate mortgage, shall thereby acquire any 
priority in respect of his security for spich subsequent advance. 

Marshelling and Contribution. 

81. If the owner of two properties mortgages them both to one 

Mar shallin g person and then mortgages one of the properties to an- 

securities. other person O who has not notice of the former mort- 

gage, the second mortgagee is, in 4he absence of a contract to the 
contrary, entitled to have the debt of the first mortgagee satisfied out 
of the property not mortgaged to the second mortgagee so far as such 
property wilhextend, but not so as to prejudice the rights of the first 
mortgagee or of any other person having acquired for valuable con- 
sideration an interest m either property. 

82. Where several properties, whether of one or several owners, 

Contribution are mortgaged to secure one debt, such properties are, 

to mortgage- m the r absence of a contract to the contrary, liable to* 
contribute rateably to the debt secured by the mort- 
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gage, after deducting from the value of each * property the amount of 
any other incumbrance to which it is subject at the date of the 
mortgage. 

Where, of two properties belonging to the same owner, one is mort- 
gaged to secure one debt and then both are mortgaged to secure an- 
other debt, and the former debt is paid out of the former property, 
each«pro£erty*is, in the absence of a contract to the contrary, liable to 
contribute rateably to the latter debt after deducting the amount of 
the former debt from the value of the property out of which it has 
been paid. 

Nothing in this section applies to a property liable under section 
eighty-one to the claim of the second martgagee. 

Deposit in Court. 

83. At any time after the principal money has Become payable 
Power to depo- an< ^ before a suit for redemption of the mortgaged 

Bit in Court property is barred, the mortgagor, or any other person 
money due on © n titled to institute such suit, may deposit, in any 
mor gage. Court in which he might have instituted such suit, to the 

account of the mortgagee, the amount remaining due on the mortgage. 

The Court shall thereupon cause written notice of the deposit to 
Right to money be served on the mortgagee, and the mortgagee may, 
deposited by on presenting a petition (verified in manner prescribed 
mortgagor. by law for the verification of plaints) stating the 
amount then due on the mortgage, and his willingness to accept the 
money so deposited in full discharge of such amount, and on depo- 
siting in the same Court the mortgage-deed if then m his possession 
or power, apply for and receive the money, and the mortgage-deed 
so deposited shall be delivered to the mortgagor or such other person 
as aforesaid. 

84. When the mortgagor or such other person as aforesaid has 
Cessation of entered or deposited in Court under section eighty- 

interest three the amount remining due, on the mortgage, in- 

terest on the principal money shftll cease from the date of the tender 
or as soon as the mortgagor or such other person as aforesaid has done 
all that has to be done by him to enable the mortgagee to take such 
amount out of Court as the case may be. 

Nothing in this section or in section ejghty- three shall be deemed 
to deprive the mortgagee of his right to interest when there exists a 
contract that he shall be entitled to reasonable notice before pay- 
ment or tender of the mortgage-money, * # 

Suits for Foreclosure, Sale or Redemption. 9 

85. Subject to the provisions of the Code of Civil Procedure, see- 
pages to suits tion 43 7, P ersons having an interest in the property 

for foreclosure, comprised in a mortgage must be joined as parties to 
sale and re- an y under this chapter relating to such mortgage : 
demption Provided that the plaintiff has notice of such interest. 
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'Foreclosure and Sale, 

86 In a suit for foreclosure, if the plaintiff succeeds, the Court 
r Decree m fore* shall make a decree, ordering that an account be taken 
closure suit. 0 f what will be due to the plaintiff for principal and 
interest on the mortgage, and for his costs of the suit, if any, award- 
ed to him, on the day next hereinafter referred to, oj declaring the 
amount so due at the date of such decree. ' # 

and ordering that, upon the defendant paying to the plaintiff or 
into Court the amount so due, on a day within six months from 
the date of declaring m Court the amount so due, to be fixed by the 
Court, the plaintiff shall deliver up to the defendant, or to such person 
as he appoints, all documents m his possession or power relating to ‘ 
the mortgaged property and shall transfer the property to the de- 
fendant free frpm all incumbrances created by the plaintiff or any 
person claiming under him, or, where the plaintiff claims by 
derived title, by those under whom he claims ; and shall, if necessary,, 
put the defendant into possession of the property ; but 

that, if the payment is not made on or before the day, to be fixed 
by the Court, the defendant shall be absolutely debarred of all right 
to redeem the property. 

87. If payment is made, of such amount and of such subsequent costs 
Procedure m as are mentioned m section ninety-four, the defendant 
case of payment shall (if necessary) be put into possession of the mort- 
of amount due gage d property. 

If such payment is not so made, the plaintiff may apply to the 
Older absolute Court for an order that the defendant and all persons 
for foreclosure. claiming through or under him be debarred absolutely 
of all right to redeem the mortgaged property, and the Court shall 
then pass such order, and may, if necessary, deliver possession of the 
property to the plaintiff . 

Provided that the Court may, upon good cause shewn, and upon 
Powei to en- such terms, if any, as it thinks fit, from time to time 
large time. postpone the day ap pitted for such payment. 

On the passing of an order under the second paragraph of this sec- 
tion the debt secured by the mortgage shall be deemed to be dis- 
charged. 

In the Code of Civil Procedure, schedule IV, No. 129, for the words 
“ Final decree ” the words “ Decree absolute ' J shall be substituted. 

. 88. In a suit for sale, if the plaintiff succeeds, the Court shall 
Decree fog pass*a decree to the effect mentioned in the first and 
sale> > ^ second paragraphs of section eighty-six, and also or- 

dering that, m default of the defendant paying as therein mentioned, 
the mortgaged property or a sufficient part thereof be sold, and that 
the proceeds of the sale (after defraying thereout the expenses of the 
sale) be paid into Court and applied m payment of what is so found 
due to the plaintiff, aed that the balance, if any, be paid to the de- 
fendant or other persons entitled to receive the same. 
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In a suit for foreclosure, if the plaintiff speeds and the mortgage 
Power to de- * s not a mortgage by conditional sale, the Court may, 
cree sale m fore- at the instance of the plaintiff, or of any person m- 
ciosure-auit. terested either m the mortgage-money or in the righfc 
of redemption, if it thinks fit, pass a like decree (in lieu of a decree 
for foreclosure) on such terms as it thinks fit, including, if it thinks 
fit, the deposit in Court of a reasonable sum, fixed by the Court, to 
meet*the*expenses of sale and to secure the performance of the terms. 

8£ If any case under section eighty-eight the defandant pays to the 
Procedure when plaintiff or mto Court on the day fixed as aforesaid the 
defendant pays amount due under the mortgage, the costs, if any, 
amount due, awarded to him and such subsequent costs as are men- 
tioned in section ninety-four, the defendant shall (if necessary) be put 
in possession of the mortgaged property ; but if such payment is not 
Order absolute so made, the plaintiff or the defendant, qp the case may 
for sale be, may apply to the Court for an order absolute for 

sale of the mortgaged property, and the Court shall then pass an 
order that such property, or a sufficient part thereof, be sold, and 
that the proceeds of the sale be dealt with as is mentioned in section 
eighty-eight ; and thereupon the defendant’s right to redeem and the 
security shall both be extinguished. 

90. When the nett proceeds of any such sale are insufficient to pay 
Recovery of amount due for the time being on the mortgage, if 

balance due on the balance is legally recoverable from the defendant 
mortgage. otherwise than out of the property sold, the Court may 

pass a decree for such sum. 

Redemption. 


91. Besides the mortgagor, any of the following persons may redeem 
Who may sue or institute a suit for redemption of the mortgaged pro- 
for redemption. perty * — 

(a) any person (other than the mortgagee of the interest sought to 
be redeemed) having any interest m or charge upon the property ; 

( b ) any person having any interest in, or charge upon, the right to 

redeem the property ; # 

(c) any surety for the payment of the mortgage-debt or any part 
thereof ; 

(d ) the guardian of the property of a minor mortgagor on behalf of 
such minor ; 

(e) the committee or other legal curator of a lunatic or idiot mort- 
gagor on behalf of such lunatic oi* idiot ; % 

(/) the judgment-creditor of the mortgagor, wh^n he has obtained 
execution by attachment of the mortgagor’s interest in tfee property ; 

(g) a creditor of the mortgagor who has, in a suit for tbs administra- 
tion of his estate, obtained a decree for sale of the mortgaged property. 

Decree in 92. In a suit for redemption, if the plaintiff succeds, 
redemption-suit, the Court shall pass a decree ordering — 

that an account be taken of what will be due to the defendant for 
the mortgage-money and for his costs of the suit, if any, awarded to 
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him, on the day next hereinafter referred to or declaring the amount so 
due at the date of such decree ; 

that, upon the plaintiff paying to the defendant or into Court the 
amount so due on a day within six months from the date of declaring 
in Court the amount so due, to be fixed by the Court, the defendant 
shall deliver up to the plaintiff or to such person as he appoints, all 
documents in his possession or power relating to the mortgaged pro- 
perty, and shall transfer it to ’the plaintiff free from the mortage 
and from all incumbrances created by the defendant or any person 
claiming under him, or, when the defendant claims by derived title, 
-by those under whom he claims, and shall, if necessary, put the 
plaintiff into possession of the mortgaged property ; and 

that if such payment is not made on or before the day to he fixed 
by the Court, the plaintiff shall (unless the mortgage be simple or 
usufructuary) be absolutely debarred of all right to redeem the pro- 
perty or (unless the mortgage be by conditional sale) that the pro- 
perty be sold. 

93. If payment is made of such amount and of such sub- 
in case of sequent costs as are mentioned in section ninety-four, 

redemption, the plaintiff shall, if necessary, be put into possession 
possession 0 f the mortgaged property. 

If such payment is not so made, the defendant may (unless the 
in default, fore- mortgage is simple or usufructuary) apply to the Court 
closure or sale, for an order that the plaintiff and all persons claiming 
through or under him be debarred absolutely of all right to redeem, 
or (unless the mortgage is by conditional sale) for an order that the 
mortgaged property be sold 

If he applies for the former order, the Court shall pass an order that 
the plaintiff and all persons claiming through or under him be 
absolutely debarred of all right to redeem the mortgaged property, 
and may, if necessary, deliver possession of the property to the 
defendant. 

If he applies for the latter order, the Court shall pass an order that 
such property or a sufficient part thereof be sold, and that the proceeds 
of the sale (after defraying thereout-the expenses of the sale) be paid 
into Court and applied m payment of what is found due to the defend- 
ant, and that the balance be paid to the plaintiff or other persons en- 
titled to receive the same. 

On the passing of any order under this section the plaintiff’s right to 
redeem and the security shall, as regards the property affected by the 
order, both be extinguished * 

Provided that the.Court may, upon good cause shown, and upon such 
* terms, if any, as it thinks fit, from time to time post- 
ia^©time!° 6n> pone the day fixed under section ninety-two for payment 
to the defendant. 

94. In finally adjusting the amount to be paid to a mortgagee in case 

Costs of mort- of a redemption or a sale by the Court under this 

gage© aubse- chapter, the Court shall, unless the conduct of the morfc- 
<|uwit to decree. g a g ee been such as to disentitle him to costs, add to- 
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the mortgage-money such costs of suit as have been properly incurred 
by him since the decree for foreclosure, redemption or sale up to the 
time of actual payment. ^ 

95. Where one of several mortgagors redeems the mortgaged pro- 
Charge of one P ert y an< ^ obtains possession thereof, he has a charge 

o f several c o ■ on the share of each of the other co-mortgagors m the 
3 ^deeml°^ Wh ° * P ro P ert y f° r his proportion of the expenses properly 
* ms * incurred in so redeeming and obtaining possession. 

Sale of property subject to prior Mortgage . 

96. If any property, the sale of which is directed under this chapter, 
.Sale Of pro- is subject to a prior mortgage, the Court may, with the 
perty subject to consent of the prior mortgagee, older that the pioperty 
prior mortgage s0 ]^ f ree f rom the same, giving to such prior mortga- 
gee the same interest in the proceeds of the sale as he had m the pro- 
perty sold. 

Application of 97. Such proceeds shall be brought into Court and 
proceeds. applied as follows : — 

first, in payment of all expenses incident to the sale or properly in- 
curred in any attempted sale ; 

secondly, if the property has been sold free from any prior mortgage, 
in payment of whatever is due on account of such mortgage ; 

thirdly, in payment of all interest due on account of the mortgage in 
consequence whereof the sale was directed, and of the costs of the suit 
in which the decree directing the sale was made , 
fourthly, in payment of the principal money due on account of that 
mortgage ; and 

lastly, the residue (if any) shall be paid to the person proving bfmself 
to be interested m the property sold, or, if there be more such persons 
than one, then to such persons according to their respective interests 
therein or upon their joint receipt. 

Nothing m this section or in section ninety-six shall be deemed to 
afiect the powers conferred by section fifty-seven. 

A ?iomalo%s Mortgages. 

98. In the case of a mortgage not being a simple mortgage, a 

mortgage by conditional sale, an usufructuary mort- 
acscribed ge Tn g a S e or an English mortgage, or a combination of the 
section 5 8, first and tlnrd, or the second and the third, of such 
Si U and U)’ ^ orms > ^ ie eights and liabilities of the parties shall be 
{ h a ve; ‘ determined by their contract as evidenced in the mort- 
gage-deed, and, so far as such contract does not extend, by •local usage. 

Attachment of Mortgaged Property . * 

99. Where a mortgagee in execution of a decree for the satisfaction 

Attachment an y whether arising under the mortgage or 

o f mortgaged not, attaches the mortgaged property, he shall not be 
piopeity. entitled to bring such property to sale otherwise than 

by instituting a suit under section sixty-seven, and he may institute 
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such suit notwithstanding anything contained in the Code of Civil 
Procedure, section 43. 

« Charges . 

100. Where immoveable property of one person is by act of 

parties or operation of law made security for the pay- 

Charges ment of money to another, and the transaction Joes 

not amount to a mortgage, the latter person is said to have a charge 
on the property ; and all the provisions hereinbefore contained as to a 
mortgagor shall, so far as may be, apply to the owner of such pro- 
perty, and the provisions of sections eighty-one and eighty-two and all 
the provisions hereinbefore contained as to a mortgagee instituting a 
suit for the sale of the mortgaged property shall, so far as may be, ap- 
ply to the person having such charge. 

Nothing in this section applies to the charge of a trustee on the 
trust-property for expenses properly incurred m the execution of his 
trust. 

101. Where the owner of a charge or other incumbrance on lm- 

Extmgmsh- moveable property is or becomes absolutely entitled to 

ment of charges, that property, the charge or incumbrance shall be ex- 
tinguished, unless he declares, by express words or necessary implica- 
tion, that it shall continue to subsist or such continuance would be for 
his benefit. 

Notice and Tender . 

102. Where the person on or to whom any notice or tender is to be 

Service or ten- served or made under this chapter does not reside in 
der on or to the district in which the mortgaged property or some 
agent * part thereof is situate, service or tender on or to an 

agent holding a general power-of-attorney from such person or other- 
wise duly authorized to accept such service or tender shall be deemed 
sufficient. 

Where the person or agent on whom such notice should be served 
cannot be found in the said district, or is unknown to the person re- 
quired to serve the notice, the latter person may apply to any Court 
in which a suit might be brought for redemption of the mortgaged 
property, and such Court shall direct in what manner such notice 
shall be served, and any notice served in compliance with such direc- 
tion shall be deemed sufficient. 

'Where the person or agent to whom such tender should be made 
cannot be found within the said district, or is unknown to the person 
desiring to paake the tender, the latter person may deposit in such 
Court as last, aforesaid the amount sought to be tendered, and such 
deposit shall' have the effect of a tender of such amount. 

103. Where, under the provisions of this chapter, a notice is to he 

Notice, &c. f to serve( i on or by, or a tender or deposit made or accept- 
or by J person ed or taken out of Court by, any person incompetent 
3 teat to corr t rac C such notice may he served, or tender or de- 
posit made, accepted or taken, by the legal curator of 
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the property of such person, but where there is no such curator, and 
it is requisite or desirable in the interests of such person that a notice 
should be served or a tender or deposit made under the provisions of 
this chapter, application may be made to any Court m which a suit 
might be brought for the redemption of the mortgage to appoint a 
guardian ad litem for the purpose of serving or receiving service of such 
notice, or making or accepting such tender, or making or taking out 
of £oun; such deposit, and for the performance of all consequential acts 
which could or ought to be done by such person if he were competent 
to contract ; and the provisions of Chapter XXXI of the Code of Civil 
Procedure shall, so far as may be, apply to such application and to the 
parties thereto and to the guardian appointed thereunder. 

104. The High Court may, from time to time, make rules consis- 
Power to make tent with this Act for carrying out, m itself and m 
rules the Courts of Civil Judicature subject to its superin- 

tendence, the provisions contained in this chapter. 


CHAPTER Y. 

Of Leases of Immoveable Property. 

105. A lease of immoveable property is a transfer of a right to 

l enjoy such property, made for a certain time, express 

ease e ne or im pii ec j j(0r j n perpetuity, m consideration of a price 
paid or promised, or of money, a share of crops, service or any other 
thing of value, to be rendered periodically or on specified occasions to 
the transferor by the transferee, who accepts the transfer on such 
terms. 

The transferor is called the lessor, the transferee is called the 
Lessor lessee, l essee ? the pnce ls called the premium, and the money 
premium, and share, service or other thing to be so rendered is called 
rent defined. the rent. 

106. In the absence of a contract or local law or usage to the con- 

trary, a lease of immoveable property for agricultural 
certain leases Si or manufacturing purposes shall be deemed to be a lease 
absence of wnt- from year to jfcar, terminable, on the part of either 
loSii C usaS Ct ° r ^ essor J or lessee, by six month’s notice expiring with 
iot,a the end of a year of the tenancy ; and a lease of im- 

moveable property for any other purpose shall be deemed to be a 
lease from month to month, terminable on the part of either lessor or 
lessee by fifteen days’ notice expiring with the end of a month of the 
tenancy. ' 

Every notice under this section must be in writing, signed by or 
on behalf of the person giving it, and tendered or delivered either 
personally to the party who is intended to be bound by *it, or to one 
of ins family or servants at his residence, or (if such tender or de- 
livery is not practicable) affixed to a conspicuous part of the property. 

107. A lease of immoveable property from year to year, or for any 
Leases how term exceeding one year, or reserving a yearly rent, can 

be made only by a registered instrument. 
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All other leases of immoveable property may be made either by an 
instrument or by oral agreement. 

108. In the absence of a contract or local usage to the contrary, the 
«■ lessor and the lessee of immoveable property, as against 

liabnuiesof one an0 ^ er ? respectively, possess the rights and are 
lessor and subject to the liabilities mentioned in the rules next 
lessee. following, or such of them as are applicable tcythe pro- 
perty leased : — e 

A. — Rights and Liabilities of the Lessor , 

(a) The lessor is bound to disclose to the lessee any material defect 
in the property, with reference to its intended use, of which the former 
is and the latter is not aware, and which the latter could not with ordi- 
nary care discover : 

(b) the lessor^ is bound on the lessee’s request to put him in posses- 
sion of the property * 

(c) the lessor shall be deemed to contrct with the lessee that, if the 
latter pays the rent reserved by the lease and performs the contracts 
binding on the lessee, he may hold the property during the time limited 
by the lease without interruption. 

The benefit of such contract shall be annexed to and go with the 
lessee’s interest as such, and may be enforced by every person in whom 
that interest is for the whole or any pai;t thereof from time to time 
vested. 

B. — Rights and Liabilities of the Lessee . 

{d) If during the continuance of the lease any accession is made to 
property, such accession (subject to the law relating to alluvion for 
the time being m force) shall be deemed to be comprised in the lease : 

(i e ) if by fire, tempest or flood, or violence of an army or of a mob, 
or other irresistible force, any material part of the property be 
wholly destroyed or rendered substantially and permanently unfit for 
the purposes for which it was let, the lease shall, at the option of the 
lessee, be void : 

Provided that, if the injury be occasioned by the wrongful act or 
default of the lessee, he shall not entitled to avail himself of the 
benefit of this provision * 

(/) if the lessor neglects to make, within a reasonable time after 
notice, any repairs which he is bound to make to the property, the 
lessee may make the same himself, and deduct the expense of such re- 
pairs with interest from the rent, or otherwise recover it from the 
lessor * f 

(g) if the lessor neglects to make any payment which he is bound to 
make, and which, if not made by him, is recoverable from the lessee 
or against the proprty, the lessee may make such payment himself, 
and deduct it with interest from the rent, or otherwise recover it from 
the lessor 

(k) the lessee may remove, at any time during the continuance of 
the lease, all things ^hich he has attached to the earth : provided he 
leaves the property in the state m which he received it . 
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(i) when a lease of uncertain duration determines by any means 
except the fault of the lessee, he or his legal representative is entitled 
to aU the crops planted or sown by the lessee and growing upon the 
property when the lease determines, and to free ingress and egress t<5 
gather and carry them 

O') the lessee may transfer absolutely or by way of mortgage or sub- 
lease t^ whale or any part of his interest in the property, and any 
traiasferee of such interest or part may again transfer it. The lessee 
shall not, by reason only of such transfer, cease to be subject to any of 
the liabilities attaching to the lease : 

nothing in this clause shall be deemed to authorize a tenant having 
an untransferable right of occupancy, the farmer of an estate in respect 
of which default has been made in paying revenue, or the lessee of an 
estate under the management of a Court of Wards, to assign his 
interest as such tenant* farmer or lessee : * 

(Jc) the lessee is bound to disclose to the lessor any fact as to the 
nature or extent of the interest which the lessee is about to take, of 
which the lessee is, and the lessor is not aware, and which materially 
increases the value of such interest : 

( l ) the lessee is bound to pay or tender, at the proper time and place, 
the premium or rent to the lessor or his agent in this behalf : 

(m) the lessee is bound to keep, and on the termination of the lease 
to restore, the property m as good condition as it was in at the time 
when he was put m possession, subject only to the changes caused by 
reasonable wear and tear or irresistible force, and to allow the lessor 
and his agents, at all reasonable times during the term, to enter upon 
the property and inspect the condition thereof and give or leave notice 
of any defect m such condition , and when such defect has been 
caused by any act or default on the part of the lessee, his servants or 
agents, he is bound to make it good within three months after such 
notice has been given or left : 

(n) if the lessee becomes aware of any proceeding to recover * the 
property or any part thereof, or of any encroachment made upon, 
or any interference with, the lessor’s rights concerning such property, 
he is bound to give, with reasonable diligence, notice thereof to tlie 
lessor : 

(o) the lessee may use the property and its products (if any) as a 
person of ordinary prudence would use them if they were his own ; but 
he must not use, or permit another to use, thq property for a pur- 
pose other than that for which it was leased, or fell timber, pull down 
or damage buildings, work mines or quarries not open wh$n the lease 
was granted, or commit any other act which is destructive or per- 
manently injurious thereto : 

(p) he must not, without the lessors consent, erect on the property 
any permanent structure, except for agricultural purposes : 

(q) on the determination of the lease, the lessee is bound to put the 
the lessor into possession of the property. 
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109. If the lessor transfers the property leased, or any part thereof 
Rights of or ail J P art ^ 1S interest therein, the trans- 

lessor trans- feree, in the absence of a contract to the contrary, 
**ee. shall possess all the rights and, if the lessee so- 

elects, be subject to all the liabilities of the lessor as to the property 
or part transferred so long as he is the owner of it ; but the lessor shall 
not, by reason only of such transfer, cease to be subject to ar^ of the 
liabilities imposed upon him by the lease, unless the lessee' elects to 
treat the transferee as the person liable to him : 

Provided that the transferee is not entitled to arrears of rent due 
before the transfer, and that, if the lessee not having reason to believe 
that such transfer has been made, pays rent to the lessor, the lessee 
shall not be liable to pay such rent over again to the transferee. 

The lessor, the transferee and the lessee may determine what pro- 
portion of the premium or rent reserved by the lease is payable in res- 
pect of the part so transferred, and, in case they disagree, such deter- 
mination may be made by any Court having jurisdiction to entertain 
a suit for the possession of the property leased. 

110. When the time limited by a lease of immoveable property is ex- 
Exciusion of pressed as commencing from a particular day, m comput- 

da/ on which mg that time such day shall be excluded. Where no 
term commeu- <j a y 0 f commencement is named, the time so limited 
begins from the making of the lease. 

Where the time so limited is a year or number of years, m the ab- 
D oration, of sence of an express agreement to the contrary, the lease 
lease for a year shall last during the whole anniversary of the day from 
which such time commences. 

Where the time so limited is expressed to be terminable before its 
Option to de- expiration, and the lease omits to mention at whose op- 
termme lease. tion it is so terminable, the lessee, and not the lessor, 
shall have such option. 

Deteimmation 111. A lease of immoveable property determines — 
of lease (a) by efflux of the time limited thereby : 

(b) where such time is limited conditionally on the happening of 
some event — by the happening of such event : 

(c) where the interest of the lessor m the property terminates on, or 
his power to dispose of the same extends only to, the happening of any 
event— by the happening of such event : 

(d) in case the interests of the lessee and the lessor in the whole of 
the property become vested at the same time in one person m the same 
right . 

(e) by express surrender ; that it is to say, in case the lessee yields 
up his interest under the lease to the lessor, by mutual agreement 
between therh : 

(f) by implied surrender : 

(g) by forfeiture ; that is to say, (1) in case the lessee breaks an ex- 
press condition which provides that, on breach thereof, the lessor may 
re-enter, or the lea^e shall become void ; or (2) in case the lessee re- 
nounces his character as such by setting up a title in a third person or 
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by claiming title in himself ; and in either case the lessor or his trans- 
feree does some act showing his intention to determine the lease : 

(4) on the expiration of a notice to determine the lease, or to quit, or 
of intention to quit, the property leased, duly given by one party to* 
the other. 

Illustration to clause (/). 

A l&ssef accepts from his lessor a new lease of the property leased, to take 
effect during the continuance of the existing lease. Tins is an implied surren- 
der of the former lease, and such lease determines thereupon. 

112. A forfeiture under section one hundred and eleven, clause (g), is 

Waiver of for- waived by acceptance of rent which has become due since 

feiture. the forfeiture, or by distress for such rent, or by any 

other act on the part of the lessor showing an intention to treat the 
lease as subsisting : , 

Provided that the lessor is aware that the forfeiture has been incur- 
red : 

Provided also that, where rent is accepted after the institution of a 
suit to eject the lessee on the ground of forfeiture, such acceptance is 
not a waiver. 

113. A notice given under section one hundred and eleven, clause 

Waiver of notice (4), is waived, with the express or implied consent of 
to quit. the person to whom it is given, by any act on the part 

of the person giving it showing an intention to treat the lease as sub- 
sisting. 

Illustrations . 

(a) A, the lessor, gives B, lessee, notice to quit the property leased. The 
notice expires. B tenders, and A accepts rent which has become due in res- 
pect of the property since the expiration of the notice. The notice is vanerl 

(b) A, the lessor, gives B, the lessee, notice to quit the pioperty leased. 
The notice expires, and B remains in possession. A gives to B/rs lessee, 
a second notice to quit. The first notice is waived. 

114. Where a lease of immoveable property has determined by for- 

Eelief agamst feiture for non-payment of rent, and the lessor sues 

forfeiture for" to eject the lessee, if, at the hearing of the suit the 

non-payment of ] essee pays or tenders to the lessor the rent m arrear, 
reat together with interest thereon and his full costs of 

the suit, or gives such security as the Court thinks sufficient for mak- 
ing such payment within fifteen days, the Court may, in lieu of making 
a decree for ejectment, pass an order relieving the lessee against the 
forfeiture ; and thereupon the lessee shall hold the property leased as 
if the forfeiture had not occurred. • 

115. The surrender, express or implied, of a lease of immoveable pro- 

Effect Of surren- P«V» does not prejudice an under-lease of the property 
der and for- or any part thereof previously granted by the lessee, on 

future on terms and conditions substantially the same (except as 

under-leases. regards the amount of rent) as ^ those of the original 
lease ; but, unless the surrender is made for the purpose of obtaining 
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a new lease, the rent payable by, and the contracts binding on, the 
under-lessee shall be respectively payable to and enforceable by the 
lessor 

The forfeiture of such a lease annuls all such under-leases, except 
where such forfeiture has been procured by the lessor m fraud of the 
under-lessees, or relief against the forfeiture is granted under section 
one hundred and fourteen. " ^ » 

116. If a lessee or under-lessee of property remains in possession 
Effect of hold- thereof after the determination of the lease granted 

ing over. to the lessee, and the lessor or his legal representative 

accepts rent from the lessee or under-lessee, or otherwise assents to 
his continuing in possession, the lease is, in the absence of an agree- 
ment to the contrary, renewed from year to year, or from month to 
month, according to the purpose for which the property is leased, as 
specified in section one hundred and six. 

Illustrations. 

{a). A lets a house to B for five years. B underlets the house to C at a 
monthly rent of Rs. 100. The five years expire, but C continues in posses- 
sion of the house and pays the rent to A. C’s lease is renewed from month 
to month. 

(5). A lets a farm to B for the life of C. C dies, but B continues in 
possession with A’s assent. B’s lease m renewed from year to year. 

117. None of the provisions of this chapter apply to leases for 

Exemption of agricultural purposes, except in so far as the Local 

leases for agn- Government, with the previous sanction of the Gover- 
posesf* 1 PUr * nor General m Council may, by notification published 
in the local official Gazette, declare all or any of such 
provisions to he so applicable, together with, or subject to, those of the 
local law, if any, for the time being m force. 

Such notification shall not take effect until the expiry of six months 
from the date of its publication. 

CHAPTER VI. 

Of Exchanges. 

118. When two persons mutually transfer the ownership of one- 

“Exchange *’ de- thing for the % onwership of another, neither thing or 
&ied. both things being money only, the transaction is called 

an <£ exchange 5 ’. * 

A transfei*of property in completion of an exchange can be made 
only m manner provided for the transfer of such property by sale. 

119. In the absence of a contract to the contrary, the party deprived 

Right of part or P&rt thereof he has received in exchange, 

deprived of by reason of any defect m the title of the other party, is 

? in fI ec ? lved entitled at his option to compensation or to the return 
“ of the thing transferred by him. 
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120. Save as 

Rights and 
liabilities of 
parties. 

Exchange of 
money. 


otherwise provided in this chapter, each party has the 
rights and is subject to the liabilities of a seller as to 
that which he gives, and has the rights and is subject to 
the liabilities of a buyer as to that which he takes. * 

121. On an exchange of money, each party thereby 
warrants the genuineness of the money given by him. 


CHAPTER VII. 


Of Gifts. 


122. “Gift” isthe transfer of certain existing moveable or immoveable 
“Gift” defined, property made voluntarily and without consideration, 
by one person, called the donor, to another called the 
donee, and accepted by or on behalf of the donee. 

Acceptance Such acceptance must be made during the life-time 

when to be of the donor and while he is still capabale of giving. 


If the donee dies before acceptance, the gift is void. 

123. For the purpose of making a gift of immoveable property, the 

Transfer how transfer must be effected by a registered instrument 
effected. ^ signed by or on behalf of the donor and attested by at 
least two witnesses. 

For the purpose of making a gift of moveable property, the transfer 
may be effected either by a registered instrument signed as afore- 
said or by delivery. 

Such delivery may be made in the same way as goods sold may be 
delivered. 

Gift of; existing 124. A gift comprising both existing and future pro- 

and future pro- perty is void as to the latter. 

perty. 


Gift to several, 125. A gift of a thing to two or more donees, of whom 
of whom one one does not accept it, is void as to the interest which he 
does not accept. WO uid have taken had he accepted. 

126. The donor and the donee «nay agree that on the happening of 
w When gift may an y specified event which does not depend on the will 
"foe suspended or, of the donor a gift shall be suspended revoked ; but a gift 
revoked. which the parties agree shall be revocable wholly or in 

part at the mere will of the donor is void wholly or in part, as the case 
may be. 

A gift may also be revoked in any of the cases ^saved want or failure 
of consideration) in which, if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. * 

Nothing contained in this section shall be deemed Ho effect the 
rights of transferees for consideration without notice. 

Illustrations. 


(a.) A gives a field to B, reserving to himself, with B’s ae r the right to 
take back the field in case B and his descendants die -befor dies with- 

out descendants in A’s lifetime. A may take back the 
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(k) A gives a lakh of rupees to B, reserving himself, with Bs assent, the 
right to take back at pleasure Bs. 1,000 out of the lakh, The gift hold good 
as to Bs, 90,000, but is void as to Bs, 10,000 which continue to belong to A. 

127. Where a gift is in the form af a single transfer to the same per- 
son of several things of which one is, and the others 
Onerous gift. are no ^ burdened by an obligation, the donee can take 
nothing by the gift unless he accepts it fully. * ^ ^ 

Where gift is in the form of two or more separate and independent 
transfers to the same person of several things, the donee is at liberty to 
accept one of them and refuse the others, although the former may be 
beneficial and the latter onerous. 

A donee not competent to contract and accepting property burdened 
Onerous gift to by an 7 obligation is not bound by his acceptance, 
disqualified per- But if, after becoming competent to contract and 
son being aware of the obligation he retains the property 

given, he becomes so bound. 

Hlustmtions. 

{a.) A lias shares in X, a prosperous joint stock company, and also shares 
in Y, a joint stock company in difficulties. Heavy calls are expected in 
respect of the shares in Y. A gives B all his shares in joint stock com- 
pany. B refuses to accept the shares in Y. He cannot take the shares in X. 

(5.) A, having a lease for a term of years of a house at a rent which he 
and his representatives are bound to pay during the term, and which is more 
than the house can be let for, gives to B the lease, and also, as a separate 
and independent transaction, a sum of money. B refuses to accept the lease 
He does not by this refusal forfeit the money. 

128. Subject to the provisions of section one hundred and 

Universal twenty-seven, where a gift consists of the donor’s 

donee. whole property, the donee is personally liable for all 

the debts due by the donor at the time of the gift to the extent of 
the property comprised therein. 

129. Nothing m this chapter relates to gifts of moveable property 
made m contemplation of death, or shall be deemed 
to affect any rule of "Muhammadan law, or, save as 
provided by section one hundred and twenty-three, 
any rule of Hindu or Budhist law. 


CHAPTER VIII. 

Of Transfers of Actionable Claims. 

130. A<claim which the Civil Courts recognise as affording grounds 

Actionable 9 for relief is actionable whether a suit for its enforce- 
eiaim. ment is or is not actually pending or likely to become 

necessary. 

131. No transfer of any debt or any beneficial interest in moveable 
Transfer of property shall have any operation against the debtor 

or against the person in whom the property is vested, 
until express notice of the transfer is given to him, unless he is a party 


Saving of defla- 
tions 77107 its 
causti and 

Muhammadan 
law. 
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to or otherwise aware of such transfer ; and every dealing by such 
debtor or person, not being a party to or otherwise aware of, and not 
having received express notice of a transfer, with the debt or property 
shall be valid as against such transfer. 

Illustration . 

A owes money to B, who transfers the debt to C. B then demands the date 
froEg Ajrffvh.0, ^having no notice of the transfer, pays B. The payment is 
valid, and C cannot sue A for the debt. 

132. Every such notice must be m writing signed by the person 
Notice to be in making the transfer, or by his agent duly authorized m 
writing signed. this behalf. 

133. On receiving such notice, the debtor or person in whom the 
Debtor to give property is vested shall give effect to the transfer 
effect to transfer unless where the debtor resides, or* the property is 
situate, in a foreign country and the title of the person m whose favour 
the transfer is made is not complete according to the law of such 
country. 

134. Where the transferor of a debt warrants the solvency of the 
Warranty of sol- debtor, the warranty, in the absence of a contract to the 
vency of debtor, contrary, applies only to his solvency at the time of 
the transfer, and is limited, where the transfer is made for consideration, 
to the amount or value of such consideration. 

135. Where an actionable claim is sold, he against whom it is made 

is wholly discharged by paying to the buyer the price 
person against anc ^ incidental expenses of the sale, with interest 
whom claim is on the price from the day that the buyer paid it. 
sold. 

Nothing in the former part of this section applies — 

(a) Where the sale is made to the co-heir to, or co-proprietor of, 
the claim sold ; 

(b) Where it is made to a creditor m payment ot what is due to 

him ; 

(c) Where it is made to the possessor of a property subject to 
the actionable claim ; 

(d) Where the judgment of a competent Court has been delivered 
affirming the claim, or where the claim has been made clear by evi- 
dence and is ready for judgment. 

136. No judge, pleader, mukhtar, clerk, bailiff, or other officer con- 

incapacity of nected with Courts of Justice can .buy any actionable 

officers connec- claim falling under the jurisdiction of the Court in 
ted with Courts w hich Be exercises his functions. * 

of Justice. 

137. The person to whom a debt or charge is transferred shall take 

Liability of ^ subject to all the liabilities to which the transferor 

transferee of was subject in respect thereof at the date of the trans- 
debt. 
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, Illustration . 

A debenture is issued in fraud of a public company to A. A sells and 
transfers the debenture to B, who has no notice of the fraud. The deben- 
ture is invalid in the hands of B. 

138. When a debt is transferred for the purpose of securing an 
Moi tgaged existing or future debt, the debt so transferred, if^ re- 
debt covered by either the transferor or transferee, is appli- 

cable, first, in payment of the costs of such recovery ; secondly, in or 
towards satisfaction of the amount for the time being secured by the 
transfer ; and the residue, if any, belongs to the transferor. 

saving of 139. Nothing in this chapter applies to negotiable in- 
negotiable in- struments. 
struments - 


THE SCHEDULE. 


(a) Statutes. 


Year and chapter. 

Subject. 

Extent of repeal. 

27 Hen. VIII, c. 10. 

Uses 


The whole. 

13Eliz., c. 5 

Fraudulent 

convey- 



ances 

The whole. 

27 Eliz., c. 4 

Fraudulent 

convey- 



ances 

The whole. 

Wm. & Mary, c. 16. 

Clandestine 

mort- 


gages 

... 

The whole. 


(b) Acts of the Governor General in Council. 


IX of 1842 

Lease and release ... 

The whole. 

XXXI of 1854 

Modes of conveying 

I land. 

Section 17. 

XI of 1855 

Mesne profits and 
improvements. | 

Section 1 ; in the title, 
the words “ to mesne 
profits and ” and in the 
preamble “ to limit the 
liability for mesne 
profits and.” 

XXVII of ises ... 

Indian Trustee Act... 

Section 31. 

IV of 1872 

Panjab Laws Act ... 

So far as it relates to 
Bengal Regulations I 
of 1798 and XVII of 
1806. 
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THE SCHEDUTE. — continued. 

(b) Acts of the Governor General in Council— continued. 


Number and year. 

Subject. 

Extent of repeal. 

• * • 

XX*of 1875 

XVIII of 1876 ... 

I of 1877 

Central Provinces 
Laws Act. 

Oudh Laws Act ... 

Specific Relief 

i 

So far as it relates to 
Bengal Regulations I 
of 1798 and XVII of 
1806. 

So far as it relates to 
Bengal Regulation 
XVII of 1806. 

In sections 35 and 36 
the words “ in writing.” 

( c ) Regulations. 

, Bengal Regulation I 
of 1798. 

Bengal Regulation 

XVII of 1806. 
Bombay Regulation V 
of 1827. 

Conditional sales ... 

Redemption 

Acknowledgment of 
debts : Interest . 
Mortgagees in pos- 
session. 

The whole Regulation. 

The whole Regulation. 

Section 15. 
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ACT No. Ill OF 1877. 


Passed by the Governor General op India in Council. 
Beceixed the assent of the Governor General on the Hth February 1877. 
An Act for the Registration of Documents. 

W hereas it is expedient to Amend the law relating to the re§istra- 
Preamble. tion of documents ! R is hereby enacted as follows:— 


Short title. 


PART I. 

Preliminary. 

1. This Act may be called “The Indian Registration 
Act, 1877 ; ” 

It extends to the whole of British India, except such districts or 
l cal extent t f acts of> country as the Local Government may from 

0 ' ' time to time, with the previous sanction of the Gover- 

nor General in Council, exclude from its operation. 

Commence* And it shall come into force on the first day of April 

ment. 1877. 

*The Local Government may, with the previous sanction of the 
Governor General m Council, cancel any order excluding districts or 
tracts of country from the operation of the Act. 

Repeal of enact* 2, On and from that day Act No. VIII of 1871 shall 
meats. be repealed. 

But all appointments, notifications, rules and orders made, and all dis- 
tricts and •sub-districts formed, ^tnd all otfices established, and all tables 
of fees prepared, under such Act or any of the enactments thereby re- 
pealed, shall be deemed to have been respectively made, formed, estab- 
lished and prepared under this Act, except in so far as such rules and 
orders may be inconsistent herewith. 

References made in Acts passed before the first day of April 1877, 
•to the said Act, or to any enactment thereby repealed, shall be read 
as if made to the corresponding section of this Act. 

3. In this Act, unless there be something repugnant 
in the subject or context — • 

“ Lease” includes a counterpart, kabuliyat, an under- 
taking to cultivate or occupy, and an agreement to lease : 

“ Signature ” and “ signed 5) include and apply to the 
affixing of a mark : 

» * Added by Act XII of 1891. 


' “ Interpieta* 

ticm-clause. 

Lease.” 

“ Signature . 11 
/ “ Signed ” 
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** Immoveable property, ” includes land, buildings, hereditary allow- 
4< immoveable ances, rights to ways, lights, femes, fisheries or any 
property." other benefit to arise out of land, and things attached to 
the earth, but not standing timber, growing crops, nor grass : 

“ Moveable property ” includes standing timber, growing crops and 
14 Move able grass, fruit upon and juice in trees, and property of 
property ” every other description, except immoveable property : 
“ Book ” includes a portion of a book and also any number of sheets 
4 ‘Book, " connected together with a view of forming a book or 
portion of a book : 

“ Endorsement ” and “ endorsed ” include and apply to an entry in 
“Endorse- writing by a registering officer on a rider or covering 
ment " slip to any document tendered for registration under 

“Endorsed." Act: 


“Minor." Minor means a person who, according to the personal 
law to which he is subject, has not attained majority ; 

“ Representative ” includes the guardian of a minor and the com- 
4 4 Representative’ ’ mittee or ot ^ er ^ e g a l curator of a lunatic or idiot : 


“ Addition.” means the place of residence, and the profession, trade, 
“Addition " rank and tifcle (tf any) of a person described, and, in 
1 the case of a Native, his caste (if any) and his father’s 
name, or where he is usually described as the son of his mother, then 
his mother’s name : 

“District “District Court” includes the High Court in it 
Court, " ordinary original civil jurisdiction ; and 

“District," “District” and “ Sub-district ” respectively mean a 
* s u b - d i s - district and sub-district formed under this Act, 

tnct," 


PART II. 

Oe the Registration-establishment, 

inspector 4. The Local Government shall appoint an officer to 
General of he the Inspector General of Registration for the terri- 
Registration. tones subject to such Government, 
or may, instead of making such appointment, direct that all or any 
of the powers and duties hereinafter conferred and imposed upon the 
Inspector General shall be exercised and performed by such officer or 
officers and within s^ch local limits, as the Local Government from 
time to time appoint^ in this behalf. 

The Governor of Bombay in Council may also, with the previous 
Branch. Ins- "consent of the Governor General in Council, appoint an 
pcctor Genera 1 officer to be Branch Inspector General of Sindh, who 
0 . m * shall have all the powers of an Inspector General under 
this Act other than the power to frame rules hereinafter conferred. 

Any Inspector General or the Branch Inspector General of Sindh 
may hold simultaneously any other office under Government. 
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5. For the purpose of this Act, the LocaJ Government shall form 
Districts and districts and sub-districts, and shall prescribe, and may 
sub-distncts. from time to time alter, the limits of such districts and 
sub-districts. # 

The districts and sub-districts formed under this section, together 
with the limits thereof, and every alteration of such limits, shall be 
notified in th$ local official Gazette. 

Efteiy such alteration shall take effect on such day after the date of 
th<?notification as is therein mentioned. 


6. The Local Government may appoint such persons, whether 
Registrars and public officers or not, as it thinks proper, to be Regis- 

Sub-Registrars trars of the several districts, and to be Sub-Begistrars 
of the several sub districts, formed as aforesaid, respectively. 

7. The Local Government shall establish in every district an office 
o ffi c e s of to be styled the office of the Registrar and in every 

Registrar and sub-district an office or offices to be styled the office 
Sub-Registrar 0 f the Sub-Registrar, or the offices of the Joint Sub- 
Registrars, and may amalgamate with any office of a Registrar any 
office of a Sub-Registrar subordinate to such Registrar, 

and may authorize any Sub-Registrar whose office has been so amal- 
gamated to exercise and perform, m addition to his own powers and 
duties, all or any of the powers and duties of the Registrar to whom 
he is subordinate : 

Provided that no such authorization shall enable a Sub-Registrar to 
hear an appeal against an order passed by himself under this Act. 

8. The Local Government may also appoint officers to be called 
inspectors of Inspectors of Registration-offices, and may from time 

Registration to time prescribe the duties of such officers. Every 
offices. such Inspector shall be subordinate to the Inspector 

General. 


Military can- 
tonments may 
be declared sub- 
distnetsor dis- 
tricts. 


9. Every military cantonment where there is a Cantonment Magis- 
trate may (if the Local Government so directs) be, for 
the purpose of this Act, a sub-district or a district, and 
such Magistrate* shall be the Sub-Registrar or the 
Registrar of such sub-district or district, as the case 
may be. 

Whenever the Governor General in Council declares any military 
cantonment beyond the limits of British India to be a sub-district 
or a district for the purposes of this Act, iie shall also declare, m the 
case of a sub-district, what authorities shall be Registrar of the dis- 
trict and Inspector General, and in the case of a district, what autho- 
rity shall be Inspector General, with reference to such* cantonment 
ancl the Sub-Registrar or Registrar thereof. • 

10 Whenever any Registrar, other than the Registrar 
Of a district including a Presidency-town, is absent 
his g district S otherwise than on duty m his district, or when his office 
w aney m bia w temporarily vacant, 
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any person whom the Inspector Generel appoints in this behalf, or, 
in default of such appointment, the Judge of the District Court within 
the local limits of whose jurisdiction the Registrar’s office is situate, 
shall be the Registrar during such absence or until the Local Govern- 
ment fills up the vacancy. 

Whenever the Registrar of a district, including a Presidency-town, 
is absent otherwise than on duty m his district, or wlinn his office 
is temporarily vacant, % 

any person whom the Inspector General appoints m this behalf 
shall be the Registrar during such absence, or until the Local Govern- 
ment fills up the vacancy. 

11. Whenever any Registrar is absent from his office on duty in 
Absence of district, he may appoint any Sub-Registrar or other 

Registi ai on person m his district to perform, during such absence, 
duty m his dis- ^ the duties of a Registrar, except those mentioned 
lUu in sections 68 and 12. 

12. Whenever any Sub-Registrar is absent, or when his office is 
Absence of temporarily vacant, any person whom the Registrar 

Sub-Registiai or of the district appoints in this behalf shall be Sub- 
office 05 * m luS **&*** during such absence, or until the Local Gov- 
ernment fills up the vacancy. 

13. All appointments made under section 10, section 
under 01 section H or section 12 shall be reported to the Local Govern - 
10, ii oi 12 to rnent by the Inspector General. Such report shall be 
Government t0 ^her special or general., as the Local Government 
directs. 


Suspension, 
removal and 
dismissal of 
efficeis. 


The Local Government may suspend, remove or dis- 
miss any person appointed under the provisions of tins 
Act, and appoint another person m his stead. 


14 Subject to the approval of the Governor General in Council the 
Remuneiation ^ocal Government may assign such salaries as such 

and establish- Government from time to time deems proper to the 
mcnt of regis- registering officers appointed under this Act, or pro- 
term g o cers V1 g e f or their remuneration by fees, or partly by fees 
and partly by salaries 

The Local Government may allow proper establishments for the 
several offices under this Act 

15 The several Registrars and Sub-Registrars shall use a seal bear- 
Scais of register- mg the followihg inscription m English and in such 
mg officers other language as the Local Government directs : — 
t£ The seal of the Registrar (or of the Sub-Registrar) of 

■ 16. The Local Government shall provide for the office of every 
Register-books * r egiktermg officer the books necessary for the purpose 

' The books so provided shall contain the forms from time to time, 
f ^ orms prescribed by the Inspector General, with the sanction* 

of the Jjocal Government, and the pages of such boohs 
shall be consecutively numbered m print, and the number of pages in* 
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such books are issued on t!ls Ot!e-page kj the officer hy whom 

J^r Q 3XpSr*f,u ffi fo f rr. **■*»■ 

suitable provision for the <aaf A t- make 

connected with the registration of documents m^uch^istrict? re °° rd8 

PAET III. 

°f eesisteable Documents. 

Documents of * «» 

S?°* 

a + of 1866. or Act No vttt ^ Act 

Act, came or comes into force (that is to sayi -Z. 111 ° f 1871 > or this 

(a) Instruments of gift of imrmm.Mc * ' 

( b ) Other non^estamentaVTstrnmint? 01 ’?^-' 

to create, declare, assign, limit or extinguish "wWif Urp0rt 0r °P erate 
in future, any right, title or interest wh!Z whe * he r m present or 
rftto of cue huudmd „ pe „ id up .^»«r S fiSffi 

or payment of ^rc^sidemtion e fn a a^ol C nt ^owledge the receipt 

»r 

(d) Leases of immoveable property from v»» +„ 
term exceeding one year, or reservmf a y^rlyrent ^ W ° f an * 
Provided that the Local Governmpnf wott t. \ 
official Gazette, exempt from the oneration“o/fl lc °r C er published in the 
section any leases executed m any Set or t^V* *2* of thk ' 
terms granted by which do not exceed five yeLs Indl// 18 ^ 5 the 

reserved by which do not exceed fifty rap ei dth nual rents 

Exception. ^Nothing m clauses ( b ) and («) of this section applies 

deeds“ P ° 6ltion ‘ ^ any composition-deed ; 

f ers of £SS Company" SSnH 1 "*! 8 *° ? ares in a *** Stock 
and debentures m nvon^ that the assets of such Com- 

panies • d Com ’ or “ whole or “ P art °f\moyeable property, 

declarmg^assfgffi^^Iimiting^r exlmguisfix^'^^’yjg^ 1 ^^ Cre f ln 8’ 
to or m immoveable property excent in <,„<£“ an y right, title or interest 

fh, ^ .ftriedyi 4a gg£s 

* Added by Act VlT of iSSeT ~ ' 


A 50 
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has mortgaged, conveyed or otherwise transferred the whole or part of 
^ its immoveable property or any interest therein to trustees upon trust 
for the benefit of the holders of such debentures, or 

(g) any endorsement upon or transfer of any debenture issued by any 
such Company ; 

(h) any document not itself creating, declaring, assigning, limiting or 

D ocu ments extinguishing any right, title or interest of the wafUe of 

meieiy creating one hundred rupees and upwards to or m immoveable 
other* °docu n P ro P ei ’ty but merely creating a right to obtain another 
ments, r ' document which will, when executed, create, declare, 
assign, limit or extinguish any such right, title or 

interest ; 

(t) decrees and orders of Courts and awards ; 

(;) grants of immoveable property by Government ; 

(k) instruments of partition made by revenue- officers ; 

(l) certificates and instruments of collateral security granted under 
the Land Improvement Act, 1871 ; 

* (m) orders granting loans under the Agriculturists 5 Loans Act, 
1884, and instruments for securing the repayment of loans made under 
that Act. 

+ (?i) any endorsement on a mortgage-deed acknowledging the pay- 
ment of the whole or any part of the mortgage-money, and any other 
receipt for payment of money due under a mortgage when the receipt 
does not purport to extinguish the mortgage. 

I ( o ) a certificate of sale granted to the purchaser of any property 
sold by public auction by a Civil or Revenue Officer. % * 

Authorities to Authorities to adopt a son, executed after the first 
ad °P fc day of January 1872 and not conferred by a will, shall 

also be registered 

Documents of 18 Any of the documents next hereinafter men- 
which registia- tioned may be registered under this Act (that is to 
tion is optional say), 

(a) insti uments (other than instruments of gift and wills) which 
purport or operate to create, deflare, assign, limit or extinguish, 
whether m present or m future, any right, title or interest, whether 
vested or contingent, of a value less than one hundred rupees, to or in 
immoveable propej ty 

(b) instruments acknowledging the receipt or payment of any 
consideration on account of the creation, declaration, assignment, 
limitation or extinction of any such right, title or interest . 

(c ) leases of ifnmoveable property for any term not exceeding one 
year, and leases exempted under section 17 . 

(d) instruments (other than wills) which purport or operate to 
create, declare, assign, limit, or extinguish any right, title or interest 
to or in moveable property . 

(e) wills • 

** Added by Act VII of 1886, s 3. 

I Added by Act VH of 1886, « 4 
1 Added by Act VI T of 1888, s bo (a) 
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(f) all other documents not required by section 17 to be registered. 
19 If any document, duly presented for registration be in a langu- 
Doeuments a & e registering officer does not understand, 

in language not aa d which is not commonly used in the district, he" 
understood by shall refuse to register the document, unless it be a c- 
offieer. fc etlng conipanied by a true translation into a language com- 
% monly used in the district and also by a true copy. 
fThe registering officer may in his discretion refuse to accept for 
registration any document m which any interlineation, 
eontaimng tS blank, erasure, or alteration appears unless the persons 
mtei lmeations, executing the document attest with their signatures or 
blanks, erasures initials such interlineation, blank, erasure or alteration, 
ora. eia ions jf he register such document, he shall, at the time of 
registering the same, make a note m the register of such interlineation, 
blank, erasure or alteration. o 


21. ( a ) No non-testamentary document relating to immoveable 

Description of property shall be accepted for registration unless it con- 
parcels. tains a description of such property sufficient to iden- 

tify the same. 

(b) Houses in towns shall be described as situate on the north or 
other side of the street or road (mentioning it) to which they front, 
and by their existing and former occupancies, and by their numbers if 
the houses in such street or road are numbered Other houses and 
lands shall be described by their name, if any, and as being m the 
territorial division m which they are situate, and by their superficial 
contents, the roads and other properties on which they abut, and their 
existing occupancies, and also, whenever it is practicable, by reference 
to a Government map or survey. 

(c) No non-testamentary document containing a map or plan of 
c Documents any P r °P er ^y comprised therein shall be accepted for 
containing registration unless it be accompanied by a true copy of 
maps oi plans. the map or plan, or, in case such property is situate in 
several districts, by such number of true copies of the map or plan as 
are equal to the number of such districts. 

22. Failure to Comply with the provisions contained 
pfv^th 0 rules m section 21, clause (6), shall not disentitle a document 
as to description to be registered if the description of the property to 
of bouses and which it relates is sufficient to identify such property. 


PAET IV. 

On the Time of Presentation. 

23. Subject to the provisions contained in sections 24, 25 and 26, 
Time for pre- no document other than a will shall be accepted for 
senting docu- registration unless presented for that purpose to the 
ments proper officer within four months from the date of 

its execution, * 
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or, in the case of a copy of a decree or order, within four months 
from the day on which the decree or order was made, or, where it is 
appealable, within four mouths from the day on which it becomes 
final ; 

Provided that, where there are several persons executing a document 
at different times, such document may be presented for registration 
and re-registration within four months from the date of e£ch execution. 

24. If, owing to urgent necessity or unavoidable accident, any dc&u- 
Provision where ment exe °uted or copy of a decree or order made in 
delay nT W ere British India is not presented for registration till after 
presentation is the expiration of the time hereinbefore prescribed 
unavoidable. ln that behalf, the Registrar, m cases where the delay 
in presentation does not exceed four months, may direct that on pay- 
ment of a fine mot exceeding ten times the amount of the proper 
registration-fee, such document shall be accepted for registration. 

Any application for such direction may be lodged with a Sub-Regis- 
trar, who shall forthwith forward it to the Registrar to whom he is 
subordinate. 

25. When a document purporting to have been executed by all or 

Documents an y P arties out of British India, is not presented 

executed out of for registration till after the expiration of the time 
British India. hereinbefore prescribed m that behalf, the registering 
officer, if satisfied, 

(а) that the instrument was so executed, and 

(б) that it has been presented for registration within four months 
after its arrival m British India, 

may, on payment of the proper registration-fee, accept such docu- 
ment for registration. 

26. Whenever a registration-office is closed on the 
last day of any period provided in this Act for the pre- 
sentation of any document, such last day shall, for the 
purposes of this Act, be deemed to be the day on 
which the office re-opans. 

27. A will may, at any time, be presented for regis- 
tration or deposited in manner hereinafter provided. 


. # PART V. 

Of the Place of Registration. 

28. Save as this Part otherwise provided, every document mention- 
p,... f ed in section 17, clauses (a\ (5), (<?) and (5), and section 
registering clauses (a), (b) and (c), shall be presented for regis- 
documents re- tration m the office of a Sub-Registrar within whose 
Jatmg to land sub-district the whole or some portion of the property 
to which uuch document relates, is situate. 


Provision 
where office i s 
closed on last 
day of period for 
presentation. 


Wills may be 
presented or de- 
posited at any 
time. 
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29. Every document other than a document. referred to in section 28 
p l a f anc [ a a ^ ecree or or der, ma 7 be presented for 

registering registration either in the office of the Sub-Begistrar in 
other do eu- whose sub-district the document was executed, or inf 
Eaents * the office of any other Sub-Begistrar under the Local 

Government at which all the persons executing and claiming under 
the document* desire the same to be registered. 

A cof>y of a decree or order may be presented for registration in 
the office of the Sub-Begistrar in whose sub-district the original de- 
cree or order was made, or where the decree or order does not affect 
immoveable property, m the office of any other Sub-Begistrar under 
the Local Government at which all the persons claiming under the 
decree or order desire the copy to be registered. 

Registration 30. (a) Any Begistrar may, in his discretion, receive 
% Registrar and register any document which might be registered 
by any Sub-Begistrar subordinate to him. 

(6) The Begistrar of a district including a Presidency-town and the 
Registrar Begistrar of the Lahore district may receive and regis- 
"by Registrar ter any document referred to in section 28 without 
Presidency- regard to the situation in any part of British India 
lore? aM Lar °f the property to which the document relates. 

Registration 31. In ordinary cases the registration or deposit 
-or acceptance of documents under this Act shall be made only at the 
vate residence^" office of the officer authorized to accept the same for 
registration or deposit. 

But such officer may, on special cause being shown, attend at the 
residence of any person desiring to present a document for registration 
or to deposit a will, and accept for registration or deposit such docu- 
ment or will. 


PABT VI. 

Op presenting Documents for Registration. 

Persons to 32. Except in ?he cases mentioned in section 31 and 
pre s e n t docu- section 89, every document to he registered under this 
Sgistratior/ 0 r Act, whether such registration be compulsory or optio- 
v: ' v ' ^ A ‘ nal, shall be presented at the proper registration-office, 
by some person executing or claiming under the same, or, in the case 
of a copy of a decree or order, claiming under the decree or order, 
or by the representative or assign of such person, 
or by the agent of such person, representative or # assign, duly 
authorized by power- of-attorney executed and authenticated m 
manner hereinafter mentioned. 


at ? t or nl y 33. For the purposes of section 32, the powers-of- 
recognizabie for attorney next hereinafter mentioned shall alone be 
Sctlon°32. es ° £ ^cognized (that is to say),— • 
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(a) if the principal at the time of executing the power-of-atiornejr 
resides in any part of British India m which this Act is for the time 
being in force, a power-of-attorney executed before and authenticated 
by the Registrar or Sub-Registrar within whose district or sub-district 
the principal resides: 

(b) if the principal, at the tune aforesaid, resides m any other part 

of British India, a power-of-attorney executed before and authenticated 
by any Magistrate . ~ - 

( c ) if the principal at the time aforesaid does not reside in Bntfsh 
India, a power-of-attorney executed before and authenticated by a 
Notary Public, or any Court, Judge, Magistrate, British Consul 
or Vice-Consul or representative of Her Majesty or of the Government 
of India ; 


Pioviso as to 
persons infirm, 
or in jail, or 
exem ptfroni 
appe a r in g m 
Court 


o Provided that the following peisons shall not be 
required to attend at any registration -office or Court 
for the purpose of executing any such power-of-attorney 
as is mentioned in clauses (a) and ( b ) of this section . — 


persons who, by reason of bodily infirmity, are unable without risk 
or serious inconvenience so to attend , 
persons who are in jail under civil or criminal process ; and 
persons exempt by law from personal appearance m Court. 

In every such case the Registrar or Sub-Registrar or Magistrate (as 
the case may be), if satisfied that the power-of-attorney has been 
voluntarily executed by the person purporting to be the principal, 
may attest the same without requiring his personal attendance, at 
the office or Court aforesaid. 

To obtain evidence as to the voluntary nature of the execution, the 
Registrar or Sub- Registrar or Magistrate may either himself go to 
the house of the person purporting to be the principal, or to the jail 
in which he is confined and examine him, or issue a commission for 
his examination. 

Any power-of-attorney mentioned in this section may be proved by 
the production of it without farther pfoof, when it purports on the face 
of it to have been executed before and authenticated by the person or 
Court hereinbefore mentioned in that behalf 
34. Subject to the provisions contained in this Part and m sections 
41, 43, 45, 69,^75, 77, 88 and 89, no document shall be 
f (frT Tegistra- registered under this Act, unless the persons executing 
tion by regis* such n document, or their representatives, assigns or 
termg officer. ^ agents authorized as aforesaid, appear before the regis- 
tering officer withm the time allowed for presentation under sections 23, 
24, 25 and 26 

Provided that if, owing to urgent necessity or unavoidable accident 
all such persons do not so appear, the Registrar, m cases where the de- 
lay m appearing does not exceed four months, may direct that on pay- 
ment of a fine not exceeding ten times the amount of the proper regis- 
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tration-fee in addition to the fine, if any, payable under section 24, the 
■document may be registered. 

Such appearances may be simultaneous or at different times. 

The registering officer shall thereupon — # 

{a) enquire whether or not such document was executed by the 
persons by whom It purports to have been executed. 

satisfy himself as to the identity of the persons appearing be- 
fore him and alleging that they have executed the document, and 
(e) in the case of any person appearing as a representative, assign or 
agent, satisfy himself of the right of such person so to appear. 

Any application for a direction under the proviso m this section may 
be lodged with a Sub- Registrar, who shall forthwith forward it to the 
Registrar to whom he is subordinate. 

Nothing in this section applies to copies of decrees or orders. 

35. If all the persons executing the document ap^fear personally be- 
Piocedure on fore the registering officer and are personally known to 
admission of him, or x f he be otherwise satisfied that they are the 
persons they represent themselves to be, and if they all admit the 
execution of the document ; 

or, m the case of any person appearing by a representative, assign or 
agent, if such representative, assign or agent admits the execution ; 

or if the person executing the document is dead, and his represen- 
tative or assign appears before the registering officer, and admits the 
execution, 

the registering officer shall register the document as directed in 
sections 58 to 61, inclusive 

The registering officer may, m order to satisfy himself that the persons 
appearing before him are the persons they represent themselves to be 
or for any other purpose contemplated by this Act, examine any one 
present m his office. 

Procedure on any of the persons by whom the document purports 

denial oi exeeu- to be executed deny its execution, or 
tion, &e. 

*if any sueh person appears to the registering officer to be a minor, 
an idiot, or a lunatic, or * 

if any person by whom the document purports to be executed is 
dead, and his representative or assign denies its execution, 

the registering officer shall refuse to register the ^document as to 
the person so denying, appearing or de^d * Provided that, where such 
officer is a Registrar, he >>hali follow the procedure prescribed m Part 
XII of this Act. 


PART VII. „ 

Op enforcing the Appearance of Executants and Witnesses. 
36. If any person presenting any document for registration, or 
Procedure claiming under any document which is capable of being 
wher6 appear* s0 presented, desires the appearance of any person 


See Act XII of 1879 s. 104. 
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ance of execut* ^hose presence or testimony is necessary for the regis- 
ant or witness tration of such document, the registering officer may, 
is desired. 2n h is discretion, call upon such officer or Court as the 
^ocal Government from time to time directs in this behaif to issue 
a summons requiring him to appear at the registration office, either 
m person or by duly authorized agent, as in the summons may be men- 
tioned and at a time named therein. , 

37. The officer or Court, upon receipt of the peon’s fee payabl$ # in 
such cases, shall issue the summons accordingly, and 
cause it to be served upon the person whose appearance- 
is so required. 

38. A person who by reason of bodily infirmity is* 
unable without risk or serious inconvenience to- appear 
the registration-office, 

a person m jail under civil or criminal process, 
and persons exempt by law from personal appearance in Court, and 
who would but for the provision next hereinafter contained be required 
to appear m person at the registration-office, 
shall not be required so to appear. 

In every such case, the registering officer shall either himself go to 
the house of such person, or to the jail in which he is confined, and 
examine him, or issue a commission for his examination. 

39. The law m force for the time being as to summonses, commis- 
sions and compelling the attendance of witnesses, and 
monses, com* for their remuneration in suits before Civil Courts 
missions and shall, save as aforesaid and mutatis mutandis, apply to 
witnesses any summons or commission issued and any person 

summoned to appear under the provisions of this Act. 


Officer or Court 
to issue and 
cause service of 
summons. 

Persons exempt 
from appearance 
at registration- 


PART VIII. 


Op presenting Wills and Authorities to adopt. 

** Persons en- 40. The testator, or after his death any person claim- 
titled to present ing as executor or otherwise under a will, may present 
wills and autho- 2 t to any Registrar or Sub-Registrar for registration, 

nties to adopt. jo o ° 


and the donor, or after bis death the donee, of any authority to adopt 
or the adoptive son, may present it to any Registrar or Sub-Registrar 
for registration. 

Registratiof? 41. A will or an authority to adopt, presented for 
of vSih and* registration by the testator or donor, may be registered 
authorities to m the same manner as any other document. 

adopt. ^ 


A will or authority to adopt, presented for registration by any other 
person entitled to present it, shall be registered if the registering officer 
is satisfied, 
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(a) that the will or authority was executed by the testator or donor, 
as the case may be ; 

(b) that the testator or donor is dead, and 

(c) that the person presenting the will or authority is, under sec; 
tion 40, entitled to present the same 

PART IX. 

Of the Deposit of Wills. 

42. Any testator may, either personally or by duly authorized agent, 

Deposit of deposit with any Registrar Ins will m a sealed cower 
wills superscribed with the name of the testator and that of 

his agent (if any) and with a statement of the nature of the docu- 
ment * 

43 On receiving such cover, the Registrar, if satisfied that the 

Piocedure on person presenting the same for deposit is the testator 

depupit of wills or his agent, shall transcribe m his Register-book No. 
5, the superscription aforesaid and shall note m the same book and on 
the said cover the year, month, day and hour of such presentation and 
receipt, and the names of any persons who may testify to the identity 
of the testator or his agent, and any legible inscription which may be 
on the seal of the cover. 

The Registrar shall then place and retain the sealed cover in his 
fire-proof box. 

44 If the testator who has deposited such cover wishes to with- 

Withdrawal of draw it, he may apply either personally or by duly 

sealed covei authorized agent to the Registiar who holds it m de- 
motion % Ullder P 0bI b mid such Registrar, if satisfied that the applicant 
Ss r “ is actually the testator or his agent, shall deliver the 

cover accordingly. 

45 If, on the death of a testator who has deposited a sealed cover 
Pio<*eodin«s under section -!2, application be made to the Registrar 

on death m de- who holds it in deposit to open the same, and if the 
pusitoi. Registrar is satisfied that the testator is dead, lie shall, 

m the applicant’s presence, open the cover, and, at the applicant’s 
expense cause the contents thereof to be copied into his Book No 3. 

When such copy has been made, the Reg strar shall re-deposit the 

Re deposit. original mil. 

% 

48. Nothing hereinbefore contained shall affect the provisions of the 

Saving of Act Indian Succession Act, section 259, or the power of 
tion f 209 ° 5> sec ‘ an 7 ^ 0ur ^ % order to compel the production of any 
^ ‘ will But whenever any such order is made, the Regis- 

trar shall, unless the will has been already copied under section 45, 
open the cover and cause the will to be copied into his Book -No. 3 
and make note on such copy that the original has* been removed into 
Court m pursuance of the order aforesaid. 
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PART X 

Of the Effects of Registration and Non-Registration. 

47 A registeied document shall operate from the time 


Time from 
which legistei- 
ed document 
operates 

Registered 
documents rela- 
ting to propel - 
ty when to taKe 
effect against 
oral agiee- 
ments. 


A icgwwiw -j. 

from which it would have commenced to operate it no 

registration thereof had been required or made, and not 
from the time of its registration. • 9 

48 All non-testamentary documents duly registered 
under this Act, and relating to any property whether 
moveable or immoveable, shall take effect against any 
oral agreement or declaration relating to such property , 
unless where the agreement or declaration has been 
accompanied or followed by delivery of possession. 

49 No document required by section 17 to be registered, ^ 

shall affect any immoveable property comprised there- 
in, 

or confer any power to adopt, 

or be received as evidence of any transaction affect- 
um such property or conferring such power, 
unless it has been registered in accordance with the provisions 

of this Act. _ q E document of the kinds mentioned in clauses 
(a), (b\ (c) and (d) of section 17, and clauses (a) and (6) 
of section 18, shall, if duly registered, take eftect as 
regards the property comprised therein, against every 
unregistered document relating to the same property, 
and not being a decree or order, whether such unregis- 
tered document be of the same nature as the registeied 
document or not. J , , , 

Nothing in the former part of this section applies to leases exempted 
under the proviso m section 17, or to the documents J'l 

clauses (e\(f), (f)* (flr), (A), (i). (?), (1), ( l ), (H* (»).* aud W> + of the 

S&X Erplanntim . — In cases where Act No XVI of 1864 or Act No. XX 
of 1866 was m force in the place, andmt the time in and at which such 
unregistered document was executed, “ unregistered means not regis- 
tered according to such Act, and, where the document ^ executed after 
the first day of July 1871, not registered under Act No. Vlll oi i 01 
this Act. 


Effect of non 
registration of 
documents re- 
quired to be re* 
gistered 


Registered 
documents rela- 
ting to land of 
which. iegih.ti.i- 
tion is optional 
to take effect, 
against unregis- 
tered doc u- 
ments. 

Nothing i' 


PART XL 

Of TSfcE Duties and Powers of Registering Officers. 

* (A). As to the Register-books and Indexes* 

Register-books 51 The following Books shall be kept in the several 
several ^offices offices hereinafter named (that is to say) — 

* Added by Act VII of 1886, s 5 
f Added by Act VII of 1SSS, s. 66 (1). 
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Book 1, <£ Register of non-testamentary documents relating 
to immoveable property 

Book 2, “ Record of reasons for refusal to register f 
Book 3, “ Register of wills and authorities to adopt;” 

Book 4, “ Mist ellaneous Register.” 

In the offices of Registrars — 

Book 5, “ Register of deposits of wills.” 

^i B6ok 1 shall be entered or filed all documents or memoranda 
registered under sections 17, 18 and 89* which relate to immoveable 
property, and are not wills. 

In Book 4 shall be entered all documents registered under clauses 
( d } and (f) of section 18, which do not relate to immoveable property. 

Nothing m the former part of this section shall be deemed to require 
more than one set of books where the office of the Registrar has been 
amalgamated with the office of a Sub-Registrar. * 

52. The day, hour and place of presentation, and the signature of 

Endorsements every person presenting a document for registration, 
on documents shall be endorsed on every such document at the time 
Receipt* for e of presenting it . a receipt for such document shall be 
document given by the registering officer to the person present- 

admiYt ed t o * n S sarne 5 and, subject to the provisions con- 
rgist ration to tamed m section 62, every document admitted to 
be copied registration shall without unnecessary delay be copied 

in the book appropriated therefor according to the order of its admis- 
sion. 

And all such books shall be authenticated at such intervals and m 
such maimer as is from time to time prescribed by the Inspector 
General. 

53 All entries in each book shall be numbered m a consecutive 

Entn e b to be senes, which shall commence and terminate with the 
numbered vear, a fresh series being commenced at the beginning 

consecutively J>f eac h year 

54 In every office m which any of the books hereinbefore men- 

Cm rent indexes touted Are kept th.rre shall be prepared current indexes 
and entnus of the contents of^uch books , and every entry in such 
therein. indexes shall be made so far as practicable, immediately 

after the registering officer lias copied, or filed a memorandum of the 
document to which it relates. 

indexes to be 55, Four such indexes shall be made in all registra- 
nt vie by ieyis- tioii-offiees, and shall be named respectively, Index No. 
teung ofhcois index No II, Index No III, and Iudex No. IT. 

Index No. I shall contain the names and additions of # all persons 
executing and of all persons claiming under every document entered 
or memorardum filed m Book No. 1. 

Index No. II shall contain such particulars mentioned m section 21 
relating to every such documeut and memorandum as the Inspector- 
General from time to time directs in that behalf. 


‘See Act XU of 1879, s. 105. 
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Index No. Ill shall cpntain the names and additions of all persons 
executing every will and authority entered m book No. 3, and of the 
executors and persons respectively appointed thereunder, and after the 
-death of the testator or the donor (but not before) the names and 
additions of all persons claiming under the same. 

Index No IV shall contain the names and additions of all persons 
executing and of all persons claiming under every document entered in 
Book No. 4. * % 

Indexes Nos. I, II, III and IV shall contain such 
other particulars, and shall be prepared in such form, as 
the Inspector General from time to time directs. 

56. Every Sub-Registrar shall send to the Registrar 
to whom he is subordinate, at such intervals as the 
Inspector General from time to time directs, a copy of 
&11 entries made by such Sub-Registrar, during the last 
of such intervals, m Indexes Nos. I, II and III. 

Every Registrar receiving such copy shall file it in 
his office. 


Extra parti- 
culars in Index- 


Copy of en- 
tries i n Index- 
es Nos I, II and 
III to be sent by 
Sub Registrar to 
Regibtiur, 


Such copy to 
be tiled by 
Registrar 


57. Subject to the previous payment of the fees pay- 
able m that behalf, the Books Nos 1 and 2 and the In- 
dexes relating to Book No. 1 shall be at all times open 
to inspection by any person applying to inspect the same, 
and subject to the provisions of section 62, copies of en- 
tries m such Books shall be given to all persons apply- 
ing for such copies 

Subject to the same provisions, copies of entries in Book No 3 and 
m the Index relatmg thereto shall be given to the persons executing the 
documents to which such entries relate, or to their agents, and after 
the death of the executants (but not before) to any person applying for 
such copies 

Subject to the same provisions, copies of entries m Book No. 4 and m 
the Index relating thereto shall be given to any person executing or 
claiming under the documents to which such entries respectively refer, 
or, to his agent or representative. {The requisite search under this 
section for entries in Books Nos 3 and 4 shall be made only by the 
registering officer. 

All copies given under this section shall be signed and sealed by the 
registering officer, and shall be admissible for the purpose of proving the 
contents of the original documents. 


Register - 
mg officers to 
allow inspection 
of certain Books 
and Indexes and 
to gi\e certified 
copies of entries 


(B) As to the Procedure on admitting to Registration. 

Particulars t& On every document admitted to registration 

be endoi&ed on* other than a copy of a decree or order, *or a copy sent 
documents ad- to a registering officer under section 89* there shall be en- 


The woids T to * have been substituted by Act VII of 1SS6, s, 3 (2) for the woids “ oi a 
copy of a certificate undei the Land Improvement Act, 1871, sent by the Collector to be 
registerd in" the original Act, or where the Land Improvement Loans Act, 1883, is m 
force for the woids “or aciJp y of an ordei under the Land Improvement Loans Act, 1883, 
sent by the Colleetui to be registered,” 
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rrntted to regis- dorsed from time to time the following particulars (that 
tration, is to say, — 

(a) the signature and addition of every person admitting the exe- 
cution of the document ; and, if such execution has been admitted b 'f 
the representative, assign or agent of any person, the signature and 
addition of such representative, assign or agent • 

(b) the signature and addition of every person examined in reference 
to^such document under any of the provisions of this Act ; and 

(c) any payment of money or delivery of goods made in the pre- 
sence of the registering officer in reference to the execution of the docu- 
ment, and any admission of receipt of consideration, in whole or m 
part, made m his presence, m reference to such execution. 

If any person admitting the execution of a document refuses to 
endorse the same, the registering officer shall nevertheless register 
it, but shall at the same time endorse a note of such refusal 

59 The registering officer shall affix the date and 
his signature to all endorsements made under sections 
52 and 58, relating to the same document and made in 
his presence on the same day. 

60. After such of the provisions of sections 34, 35, 
58 and 59 as apply to any document presented for 
registration have been complied with, the registering 
officer shall endorse thereon a certificate containing the 
word “ registered, /J together with the number and 
page of the book in which the document has been 
copied 

Such certificate shall be signed, sealed and dated by the registering 
officer, and shall then be admissible for the purpose of proving that 
the document has been duly registered m maimer pro\ ided by tins 
Act, and that the facts mentioned in the endorsements refeired to in 
section 59 have occurred as therein mentioned 

61. The endorsements and certificate referred to and mentioned in 
Endorsements sections 59 and 60 shall thereupon be copied into the 
and certificate margin of the Roister- book, and the copy of the map 
to be copied or plan (if any) mentioned m section 21, *shall be filed 
m Book No 1. 

The registration of the document shall thereupon be deemed com- 
Document to be piete, and the document shall then be returned to the 
returned. person who presented the same for registration, or to 

such other person (if any) as he has nominated, in writing m that 
behalf on the receipt mentioned m section 52. 

Pioeedme on 62. When a document is presented foi* registration 
presenting do- under section 19, the translation shall be transcribed 
cunent m lan- iri register of documents of the nature of the 

guage unknown uuoumcu» Ui , 

to registering original, ana together with the copy referred to m 
officer> section 19, shall be filed in the registration office. 

The endorsements and certificate respectively,mentioned m sections 
59 and 60 shall be made on the original, and for the purpose of 


Such endoi se- 
ra ents to be 
dated and sign- 
ed by register- 
ing officer. 

Certificate 
showing that 
document has 
been i egistered, 
and number 
and page o f 
Book m which 
it has been copi- 
ed. 
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making the copies and memoranda required by sections 57, 64, 65 
aud 66, the translation shall be treated as if it were the original. 

„ 63. Every registering officer may at his discretion administer an 

Power to ad- oath to any person examined by him under the pro- 
mim&tei oaths, visions of this Act. 

He may also at his discretion record a note of the substance of the 
Record of sub* statement made by each such person and stfch statement 
stance of state- shall be read over, or (if made in a language with which 
meiits such person is not acquainted,) interpreted to him m a 

language with which he is acquainted, and if he admits the correctness 
of such note, it shall be signed by the registering officer. 

Every such note so signed shall be admissible for the purpose of 
proving that the statements therein recorded were made by the persons 
and under the circumstances therein stated. 


(6 T ). Special Duties of Sub- Registrar . 

64. Every Sub-Registrar on registering a non-testamentary document 
relating to immoveable property, not wholly situate m his 
own sub-district, shall make a memorandum thereof and 
of the endorsement and certificate (if any) thereupon, and 
send the same to every other Sub-Registi ar subordinate 
to the same Registrar as himself m v hose sub-district 
any part of such property is situate, and such Sub- 

Registrar shall file the memorandum m his Book No 1. 

65. Every Sub-Registrar on registering a non-testamentary docu- 
ment relating to immoveable propel ty situate m more 
districts than one, shall also forwai d a copy thereof 
and of the endorsement and certificate (if any) thereon, 
together with a copj of the map or plan (if any) men- 
tioned in section 21, to the Registrar of every district 

in which any part of such property is situate other than the district in 
which his own sub-district is situate. 


Proce dure on 
registration o f 
documen t 
relating to land 
situate i n 
several sub- 
districts. 


Procedur e 
w here docu- 
ment relates to 
land situate m 
severa 1 dis- 
tricts 


The Registrar on receiving the same shall file in his book No I the copy 
of the document and the copy of the nfip or plan (if any) and shall for- 
ward a memorandum of the document to each of the Sub-Registrars 
subordinate to him within whose sub-district any part of such property 
is situate , and every Sub-Registrar receiving such memorandum 
shall file it m his Book* No I 

« 

(j D) Special Duties of Registrar . 

66. On registering -any non-testamentary document relating to im- 
* mo\eabie property, the Registrar shall forward a 
Mgistcnng * memoiandum of such document to each Sub-Registrar 
d o c u m e n ts subordinate to himself in whose sub-district anv part 
relating to land of the property is situate. 

He shall also forward a copy of such document, together with a copy 
of the map or plan (if any) mentioned m section 21, to every other 
Registrar m whose district any part of such property is situate 
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Such Registrar on receiving any snob copy shall file it in his Book No. 
1, and shall also send a memorandum of the copy to each of the Sub- 
Registrars subordinate to him within whose sub-district any part of 
the property is situate 

Every Sub- Registrar receiving any memorandum under this section 
shall file it m his Book No 1- 

6y. pn anf document being registered under section 30, clause (b)> 
• a copy of such document and of the endorsements and 

Tegist nh o°n certificate thereou shall be forwarded to every Regis- 
undei sect i o n trar within whose district any part of the property to 
30, ciause(o) which the instrument relates is situate, and the 
Registrar receiving such copy shall follow the procedure prescribed 
for him an the first clause of section 66. 

(E\ Of the controlling Powers of Registrars and Inspectors- General. 

68. Every Sub-Registrar shall perform the duties of his office under 
the superintendence and control of the Regitrar in 
peuntend a nd whose district the office of such Sub-Registrar is situate, 
cent roiSub- Every Registrar shall have authority to issue 
Registiar (whether on complaint or otherwise) any order con- 

sistent with this Act which he considers necessary in respect of any 
act or omission of any Sub-Registrar subordinate to him, or in respect 
of the rectification of any error regarding the book or the office m 
which any document shall have been registered 

69 The Inspector General shall exercise a general 
General 6 to su* superintendence over all the registration-offices m the 
permtend r e- temtoi’ies under the Local Go\ ernment, and shall have 
gi s t r a 1 1 on- power from time to time to make rules consistent with 

O in C e'S. run xl A + 

power to make tills Act — 
rules 

providing for the safe custody of books, papers and documents, and 
also for the destruction of such books, papers and documents as need 
no longer be kept ; 

declaring what languages shall be deemed to be commonly used in 
each district ; 

' declaring what territorial divisions shall be recognized under section 
21 ; regulating the amount of fines imposed under sections 24 and 34 
respectively ; 

regulating the exercise of the discretion reposed m the registering 
•officer by seetion 63, % 

regulating the form in which registering officers are to make 
memoranda of documeuts: * 

regulating the authentication by Registrars and Sub-Registrars of 
the books kept m their respective offices under section 51 ; 

declaring the particulars te be contained in Indexes Nos. I, II, III, 
•and IV, respectively ; 

declaring the holidays that shall be observed* in the registration- 
offices ; 
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and, generally, regulating the preceedings of the Registrars and Sub- 
Registrars 

. The rules so made shall be submitted to the Local Government for 
approval, and after they have been approved, they shall be published 
in official Gazette and shall then have the same force as if they 
were inserted in this Act. 

• 

70. The Inspector General may also, in the exercise of his dhsei^- 
His power to tion, remit wholly or m part the difference between 
lemit; fines any fine levied under section 24 or section 34, and the 
amount of the proper registration-fee. 


PART XII. 

Of Refusal to register. 


71. Every Sub-Registrar refusing to register a document, 

except on the ground that the property to which it 
iefusai° to regia- elates is not situate within his sub-district, 

ter to be 
recorded 


shall make an order of refusal and record his reasons for such order 
in his Book No 2, and endorse the words “ registration refused” on the 
document ; and on application made by any person executing or 
claiming under the document, shall, without payment and unnecessary 
delay, give him a copy of the reasons so recorded. 

No registering officer shall accept for registration a document so 
endorsed unless and until, under the provisions hereinafter contained, 
the document is directed to be registered 


72. Except 

Power to reverse 
or alter orders 
of Sub-Registrar 
refusing registr- 
ation on giound 
other than de- 
nial of execu- 
tion. 


where the refusal is made on the ground of denial of exe- 
cution an appeal shall lie against an order of a Sub- 
Registrar refusing to admit a document to registration 
(whetherthe registration of such document is compulsory 
or optional) to the Registrar to whom such Sub-Registrar 
is subordinate, if presented to such Registrar within 
thirty days from the date of the order ; and the Regis- 
trar may reverse or alter such order. 


and if the order of the Registrar directs the document to be register, 
ed and the document is duly presented for registration within thirty" 
days after the makmg~of such order, the Sub-Registrar shall obey the 
same, and thereupon snail, so far as may be practicable, follow the 
procedure prescribed m sections 58, 59 and 60 ,* and such registration 
shall take effect as if the document had been registered when it was 
first duly presented for registration. 

73. When a Sub-Registrar has refused to register a document on 
the ground that any person by whom it purports to be executed, or 
his representative or assign denies its execution, 
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any person claiming under such document; or his representative, 
assign or agent authorized as aforesaid, may, within 
thirty days after the making of the order of refusal* 
apply to the Registrar to whom such Sub-Registrar is 
subordinate m order to establish his right to have the 
document registered. 


Application 
where Sub Re- 
gistrar i efuses to 
register on 
ground of denial 
of execution 


»jliTcbpappli< ition shall be m writing and shall be accompanied by 
a copy of the reasons recorded under section 71, and the statements 
In the application shall be verified by the applicant m manner re- 
quired by law for the verification of plaints. 

74. In such case, and also where such denial as aforesaid is made 
Procedure of ^ e l'°re a Registrar m lespect of a document presented 
Registrar * o n for registration to him, he shall, as soon as con \ emeu tly 
such applied may be, enquire — , * 

tion " 


(a) whether the document has been executed ; 

(b) whether the requirements of the law for the time being in 
force have been complied with on the part of the applicant or person 
presenting the document for registration, as the case may be, so as 
to entitle the document to registration. 

75. If the Registrar finds that the document has been executed 
Order to regis an< ^ that Sfll< ^ requirements hare been complied 

ter and proet- with, he shall order the document to be registered. 

dure thereon 

And if the document be duly presented for registration within 
thirty days after the making of such order, the registering omeer 
shall obey the same and thereupon shall, so far is may he practicable, 
follow the procedure prescribed m sections 58, 59 and 60. 

Such registration shall take effect as if the document had been 
registered when it was first duly presented for registration 

The Registrar muv, for the purpose of any enquiry under section 
74, summon and enforce the attendance of witness, and compel them 
to give evidence as if he were a Caul Court, and lie may also direct by 
whom the whole or any part of the costs of any such enquiry shall 
be paid, and such costs shall be recoverable as if they had been 
awarded m a suit under the Code of Qi\ d Procedure. 

_ c 

Refusal by Re- 76. Every Registrar refusing— 

gistrar. « 

(a) to register a document except on the ground that *»he property 
to which it relates is not situate within his district or that the docu- 
ment ought to be registered in the office of a Sub-Registrar, or 

(b) to direct the registration of a document under section 72 or sec- 
tion 75, 

shall make an order of refusal and record *the reasons for such 
order m his Rook Ro. 2, and on application made by any person" 
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executing or claiming under the document, shall, without unnecessary 
delay, give him a copy of the reasons so recorded. 

* Xo appeal lies from any order under this section or section 72, 

77. Where the Registrar refuses to order the document to be regia- 
Suit in case of tered, under section 72 or section 76, any person 
roiu'iiii claiming under such document, or his representative, 

assign or agent, may, within thirty days after the making of the order 
of refusal, institute" in the Civil Court within the local limits of whose 
original jurisdiction is situate the office in which the document is 
sought to be registered, a suit for a decree directing the document 
to be registered m such office, if it be duly presented for registration 
within thirty days after the passing of such decree ; and the provisions 
contained m the second and third paragraphs of section 75 shall, 
mvtatis mutandis, apply to all documents so presented, and notwith- 
standing anything contained in this Act, the document shall be re- 
ceivable m evidence m such suit. 


PART XIII. 


Oe the Fees fob Registration, Searches and Copies 


Fees to be . 78. Subject to the approval of the Governor General 
Ssed oy Local in Council, the Local Gov eminent shall prepare a table 
Government 0 f f ees payable — 

for the registration of documents . 
for searching the registers * 


for making or granting copies of reasons, entries or documents 
before, on or after registration . 

* And of extra or additional fees payable — 
for every registration under section thirty , 
for the issue of commissions : 


for filing translations 
for attending at private residences 
for the safe custody and return of documents 
and for such other matters as appear to the Local Government 
necessary to effect the purposes of this Act. 

^ , The Local Government may from time to time, sub- 

a. era non ject teethe like approval, alter such table 


U A table of the fees so payable shall be published m the official 
Gazette, and a copy thereof m English and the verna- 
cular language of the district shall bo exposed to 
public view in every registration -office. 

SO. All fees for the registration of documents under 
this Act shall bo payable on the presentation of such 
documents. 


Publication 
ox" feet, 


Fees payable 
«l presentation. 
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PART XIV. * 

Or Penalties. 

„ 8i „ f " j ^r?j P o rct'b'ih^'S 

S&SS. ^*r**WSSN®i 

SW’S. tmSes Jr^gisJs simh document m a fanner 
teat t0 lajure which he knows or believes to be incorrect 
thereby to cause, or knowing it to be likely that he niay the eby cause 
iniurvf as defined in the IntW Penal Code to any pei^ .hall be 
punished with imprisonment for a term which may extend to seven 
years, or with fine, or with both _ , . , 

82. Whoever commits any of the following offences shall be punish- 
Peiuitv {or able with imprisonment for a tern which may extend 
ceitam Jth e 1 to seven years, or with fine, or with 

offOUCib. 

(a) intentionally makes any false statement, whethe r ou oa ^h ° 
not and whether it has been recorded 01 not, Derero 
statements^ any officer acting in execution of this Act, m any pro- 
fore rcgibtcmig ce edm" or inquiry under this Act , 
ofheer. ° 

<» intentional £delivere 

Dchv l\ mg u f a douimeut, or a fal&e copy ot a map 01 yU , 

false onpj u 1 

tiahLslii,tiuii . . ^ 

W * “i^£ “msln or sLe- 

Faiwpcisonn- mellt 0 r causes any summons or commission to be 
** issued, or does any other act in any proceeding or en- 

meping of the p nduoi W 
Code any tfcmg made pimw-ume by this au. 


ST the SuVWar m -hose 

territories, distSt idistnct, as the case maybe, «e otfence has 

been committed. Act sba ll be triable by any Court 

less than thtee of a Magu>trate oi t110 

second * clabb. __ v ■ — : — — . 

of 

fl 1 ?t"byActXIIoflS7fl,s.l00 
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Provided that, m imposing penalties under this Act, no such Court 
or officer shall exceed the limits of jurisdiction prescribed by the law 
for the time being in force as to such Court or officer 

All lines imposed under this Act may be recov ered* m the manner 
pro\ ided by the law for the time being m force for the recovery 
of hues imposed by Criminal Courts. 

Registering ^ ^ Every registering officer appointed under "this 

officers to be Act shall be deemed a public servant within the mean- 
deemed public ln g 0 f the Indian Penal Code 
sextants ° 

Every person shall be legally bound to furnish information to such 
registering officer when required by him to do so And m section 
228 of the same Code, the words “ judicial proceeding 5 ' shall include 
any proceeding under this Act 

PART XV, 

Miscellaneous 

85 Documents ('other than wills) remaining unclaim- 
ed in any registration office, for a period exceeding two 
yeans, may be destroyed 

86. No registering officer shall be liable to any suit, 
claim or demand by reason of any thing in good faith 
done or refused m his official capacity. 

87. Nothing done m good faith pursuant to this Act, 
or any Act hereby repealed, by any registering officer, 
shall be deemed invalid merely by reason of any defect 
in his appointment oi procedure. 

88. Notwithstanding anything herein contained, it shall not be 
Registration of necessary for any officer of Government, or for the 
documents ex- Administrator General of Bengal, Madras or Bombay, 
Government or for any Official Trustee, or official Assignee, or for 
officer* or cei- the Sheriff, Receiver or Registrar of a High Court, to 
tion Ii ms 1C Iuuc * appear m person or by agent at any registration-office 
in any proceeding connected with the legistiation of 
any instrument executed by him m his official capacity, or to sign 
as provided m section 58 

But when any instrument is so executed, the registering officer to 
whom such msti umeat is presented for registration may, if he thinks 
fit, refer to £ny Secretary to Government or to such officer of 
Government, Administrator General, Official Trustee, Official Assignee, 
Sheriff, Receiver or Registrar, as the case may be, for information 
respecting the same, and on being satisfied of the execution thereof, 
shall register the instrument. 

* See Act XII of* 1891 

f The thud para of &ec S4 has been repealed by Act Nil of 1891, 


Destruction of 
unci nmod do- 
cuments* 

Registering offi- 
cer not liable 
for thing bond 
jide done or re- 
fused in his 
official Capacity- 

Nothing so done 
invalidated by 
defect in ap- 
pointment or 
prucedui e. 
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89. Every officer granting a certificate under the Land Improve- 
Certificates un- meut Act, 1871, shall send' a copy of such certi- 
der Land im- ficate to the registering officer withm the local limits- 
provement Act;, 0 f whose jurisdiction the whole or any part of the 
land to be improved, or of the land to be granted as 
collateral security, is situate, and such registering officer shall file the 
cogy* ?n his book USTo. 1. 

*Every Court granting a certificate under section 316 of the Code 
of Civil Procedure shall send a copy of such certificate to the regis- 
tering officer within the local limits of whose jurisdiction the whole, 
or any part of the immoveable property comprised m such certificate, 
is situate, and such officer shall file the copy m his book No. 1. 

tEvery officer granting a loan under the Agriculturists 5 Loans 
Act, 1884, shall send a copy of any instrument whereby immoveable 
property is mortgaged for the purpose of securing the repayment of 
the loan, and, if any such propeity is mortgaged for the same purpose 
m the order granting the loan, a copy also of that order, to the regis- 
tering officer within the local limits of whose jurisdiction the whole 
or any part, of the property so mortgaged is situate, and such igis- 
tering officer shall file che copy or copies, as the case may be, m his 
book No. 1. 

J.Every revenue officer granting a certificate of sale to the purchaser 
of immoveable property sold by public auction shall send a copy of 
the certificate to the registering officer within the local limits of 
whose jurisdiction the whole or any part of the piopeity comprised 
in the certificate is situate, and such officer shall file the copy m his 
book No. 1 


Exemptions from Act. 


E ceraption of 
eeitain docu- 
ments execu- 
ted by or m it- 
youi of Govern- 
ment 


^ 90 Nothing contained m this Act or m Act No. 
VIII of 1871 or m any Act thereby repealed shall be 
deemed to require, or to have at any time required, 
the registration .of any of the following documents 
or maps . — 


(а) Documents issued, received or attested by any officer engaged 
in making a settlement or division of settlement of land-re* enue, and 
which form part of the records of such settlement. 

(б) Documents and maps issued, received or authenticated by any 
officer engaged on behalf of Government m making or revising the 
survey of any land, and which form part of ‘the record of such 
survey. 

(j;) Documents which, under any law for the time being in force, are 
hied periodically m any revenue-office by patwaris or other officers 
charged with the preparation of village-records. 

* See Act XII of 1S79 s. 107. 
t This para has been added by Act VII of 1SSG, s. S 
f Added by Act XII of 1891. 
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(W) Sandas, inam title-deeds and other documents purporting to be 
or to evidence, grants or assignments by Government of land or of anv 
interest m land. y 


*(e) Notices given under section 74 or section 76 of the Bombay 
Land-revenue Code, 1879, of relinquishment of occupancy right bv 
occupants, or of alienated land by holders of such land. * * * ^ 

a J^ ® UC ^L documents and maps shall, for the purposes of sections 
48 and 49, be deemed to have been and to be registered m accordance 
with the provisions of this Act. 

91. Subject to such rules and the previous payment of such fees as 
Inspection the Local Government from time to time prescribes in 

“i document $. ls . behalf > al l documents and maps mentioned m section 
^ J Causes (a), (5), ( c ) and (e), and all registers of the 
documents mentioned m clause (d), shall be open to the inspection of 
any person applying to inspect the same, and subject as aforesaid 
copies + SUC ^ doouments sba ^ be given to all persons applying for such 

92. All rules relating to registration heretofore enforced in British 
®. ur “ ese - Lu ™ a shall he deemed to have had the force of law, 

rules eoudrmedf and n ° sult ° r other proceeding shall be maintained 

done under any of X * ***“* ^ “ r6Spect ° f 1 “***« 


* 9 1 ?? 8 ? has added hy Act VII of 1SS6, s. 6 (1\ 
t Added by Act VII of 1886, s 6 (2). 5 W 
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THE INDIAN SUCCESSION ACT. 


ACT No. X OF 1865. 


[As modified up to the 1st July , 18901] 


Passed by the Governor General of India in Council. 


{ Received the assent of the Governor General on the 
16th 2 larch, I860.) 


An Act to amend and define the Law of Intestate and 
Testamentary Succession in British India. 

Whereas 11 is expedient to amend and define the rn'es ofLiw 
Pji.hi’jte appliruMe tu intesc.ite aud imentarj Sm cession 
in Biitisli InGia It 1- en.ictu' foilovr^ — 


LfHIIN 'Li. 




Act to conod- 
fcuu* 1 oc oi 
uji’ci 2^ 
ea«c- *1 iprf't’Ao 
01 u. school.* irj 

*lu.CO ab.oa. 


- * 5 :V ’'* jr d' JJ -itec as to 3 Indian Succes- 

*1011 Ai . 5 ', J>. ^ 

, '■ 1" prided „J ibis Act or hy am- other 

- 1 "' Y ,r t!le ‘■ Lje be.ng m l-ice tbo ink's lie' em eon- 

lcvr.eil shah consnrote. he iiw of British ludw appli- 

caule to ail cates of iccestace or testamentary suoces- 
Sion. * 


Ictei pretdtion 
elaasu 


Numbei, 

G-eutler. 


. 3 - Il! tlm Act, unless there be Something iepu«nant 
in the subject or context,— * ° 

words importing the singular numbei* include the 
plural . words importing the plural numbei include 
the singular ; and words importing the male sex in- 
clude females . 



2 


THE INDIAN SUCCESSION ACT. 


“Person.” 

“Year.” 

** Month.” 

‘ Immoveable 
pi opei iy ” 


“person” includes any company or association, or 
body of persons, whether incoi porated or not . 

“year” and “month 5 ’ respectively mean a year and 
month reckoned according to the British calendai . 

ie immoveable property” includes land, incorporeal 
tenements and things attached to thejeaith, or per- 
manently fastened to anything which is attached to the earth . • ^ 

«Uo' cable pro- “moveable property” means property of every des- 
P«L> ” cription except immoveable property. 

„ “province 55 includes any division of British India 
‘noYinee having a Court of the last lesoit : 

“Butish India” means the territories which are or may become 
„ nested in Her Majestv or her successors by the Statute 
“British India & 22 Viet., cap. 106 (An Act for the better Govern - 
meat of India). * * * % 

“ District Judge ” means the Judge of a principal 
Civil Court of original jurisdiction : 

“ mmort” means any person who shall not have 
completed the age of eighteen years, and “ minority 55 
means the status of such person 
“will” means the legal declaration of the intentions 
of the testator with respect to his property, which 
he desires to be carried into effect after his death : 

means an instrument made in relation to a will, and 
explaining, altering oi adding to its dispositions. It is 
considered as forming an additional part of the will. 
“probate 5 ’ means the copy of a vill certified under the seal of a 
“Probate” Court of competent junsdiction, with a giant of ad- 
ministration to the estate of the testator : 

“ exeentor ' J means a person to whom the execution of the last 
“ Eve ’ t ” will of a deceased person is, by the testator’s appomt- 
xecu or. me nt, confided : 

Administrator ” means a person'appomted by compe- 
tent authonty to administer the estate of a deceased 
person when tlieie is no executor : 

and in every part of Biitish India to which this Act 
shall /extend, “Local Go\ernment” shall mean the 
peison authorized by law to administer executive gov- 
ernment in such part ; and 


1 District 
Jud^e ’ 

“Hmor ” 
“Minority.” 

“Will.” 

“codicil” 

“Codicil.” 


; Administra- 


tor.” 


4 Local Gov- 
ernment.” 


* See Act XII of 1891. + For another definition see Act IX of 1875. 
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“High Court” shall mean the .highest Civil Court of 
Comtl” 1 appeal therein,* and, foi the purposes of sections 242, 

242A, 24GA and 277A, shall include the Court of the 
Recorder of Rangoon,* 

4 Xo person shall, by marriage, acquiie any interest in the 
into -+' a P 10 P eifc y the peison whom he or she mairies, nor 
powV^nut an * become incapable of doing any act in respect of his or 
aeqpme<f^or lost her own property which he or she could have done if 
h} mairuge unman led. 


PART II. 


Of Domicile. 


Lw logulat- 
i lie «uc('e»»ion 
to deceit d pei- 
su’i s immove- 
able and mo ve- 
il b 1 c pi open ty, 
respectively 


5 Succession to the immoveable property in British 
India of a peison deceased is regulated by the law of 
British India, wherever he may have had his domicile 
at the time of his death. 


Succession to the moveable property of a person deceased is 
regulated by the law of the countiy m which he had Ins domicile at 
the time of ins death. 


Illustrations . 

(a) A, having his domicile in Bntisli India, dies in France, 
leaving moveable propeny in France, moveable fpioperty m England 

and propei ty, both moveable and immoveiLde, m British India. The 
succession to the whole is regulated by the law of British India. 

(b) A, an Englishman, ln>s domicils in Fiance, dies in 

British India and le.^es propei ty. both moveable and immoveable, 
in British India, The suecewon to the moveable piopeity is regulat- 
ed by the rules which novel n, in F.amc:. iho -MU’cCMion to the move- 
able propei ty of an Eagdsmn^n cl} mg domicded in Fi. nco, and the 
succession to the immo/ealde property is icgulntul by die law of 
British India, 

6. A person can only have one domicile for the purpose of 
one domicile succession to his moveable property. 

»jub ’Seas sue- 7. The domicile of o!igm of every peison of legi- 
auies 011 r ° lli0vC " tirnate birth is m the country m wjiicli at the time of 
Domic je of his birth his father was domiciled : or, if he is a pos- 
son^of legitimate thumous child, in the country in which hfe father was 
bath, * c ° domiciled at the time of the fathei’s deatfi. 


* * These words weie added by Act XIII of 187-5? &. 1. 
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. Illustration . 

At the time of the birth of A, his father was domiciled m 
England A’s domicile of origin is in England, whatever may be the 
country in which he was boin 

8. The domicle of origin of an illegitimate child 

is in the country in which, at the time *of his w forth, 
his mother w as domiciled. m 

9. The domicile of origin prevails until a new do- 
micile has been acquired. 

10. A man acquires a new domicile by taking up 
his fixed habitation in a country which is not that of 
his domicile of origin. 

Explanation — A man is not to be considered as having taken 
up bis fixed habitation in British India merely by reason of his re- 
siding there in Her Majesty’s civil or military service, or m the exer- 
cise of any profession or calling. 

Illustrations. 

(a) A, whose domicile of origin is in England, proceeds to 
British India, where he settles as a barrister oi a merchant, intending 
to reside theie during the remainder of his life. His domicile is 
now in British India. 

(b) A, whose domicile is in England, goes to Austria, and 
enteis the Austrian service, intending to remain m that service. 
A has acquired a domicile m Austria. 

(c) A, whose domicile of origin is in France, comes to reside in 
British India under an engagement with the British Indian Govern- 
ment for a certain number of years. It is his intention to return to 
France at the end of that peiiod. He does not acquire a domicile m 
British India. 

(cl) A, whose domicile is in England, goes to reside in British 
India for the purpose of winding up the affairs of a partnership 
which has been dissolved, and with the intention of returning to 
England as soon as that purpose is accomplished He does not by 
such residence acquire a domicile in British India, however long the 
residence may last./ 

(e) A, having gone to reside in Butish India under the cir- 
cumstances Inentioned in the last preceding illustration, afterwaids 
alters his intention, and takes up his fixed habitation m British India. 
A has acquired a domicile in Butish India. 


Domicile of 
origin of illegi- 
timate child. 


Continuance of 
domicile of ori- 
gin. 


Acquisition of 
new domicile. 
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(/) A, whose domicile is in the Fiench Settlement of Chander- 
nagoie, is> compelled by political events to take refuge in Calcutta, 
and resides in Calcutta for roanyyeais in the hope of such political 
changes as may enable him to letuin with safety to Chandernagore^ 
He does not by such residence acquire a domicile in British India. 

(a) A, having come to Calcutta under the cncumstanccs stated 
in tjie last preceding illustration, continues to leside there attei such 
pc4itical changes have occuned as would enable lnm to return with 
safety to Chandeinagoie, and he intends that his residence in Calcutta 
shaif be permanent. A has acquired a domicile m British India 

11 Any peison may acqune a domicile m British India by 

making and depositing m some ofrice m British India 
(to be iixed by the Local Government) a declaration 
rm-jit, mi>ut m wilting undei hi& hand of lus dqsiie to acqune 
such domicile, piovided that he shall have been iesi- 
denfc in Bntish India for one year immediately pieceding the time of 
his making such declaration. 

12 A person who is appointed by the Government of one 
country to be its ambassador, consul or othei repie- 
sentative m another country does not acqune a domi- 
cile m the lattei country byieason only of residing 
there in pursuance o± his appointment . nor does any 
other peison acqune such domicile by reason only 
of residing with him a* pait of hi a famil} m as a 
sei vaut. 


Domicile not 
acquired b\ resi- 
dence at, re- 

piKifUt ltl\f of 

foru^n Govciu- 
me'ic or as pirt 
of Ills family 


Conrninncc cf 

llLW (lull. 1L ijLL 


IVI * 101 ’■ 
eac. 


23 A new domicile 
ruicilo has been 
doiii.- ig. The domicile oi 
the parent nom »»hcLi h. 

E.uynftOii — The d'tm.mle a „n< 

of Ills paiuiit, if tue m.i'c.r i* 
inent in ihe stiv* e ui He* Lyw, c 
of the Delimit, m acT cVl^c" m xne^. 


continues untd the former do- 
l ‘/i mios ei iio> been aerated 
a ' inner toiln v\ -a the domicile of 
e den '"eci hia dcnneile oi origin. 

doe* not change with that 
j. > 1’ft .my oLLa oi employ- 
i Las set . p, v:th the consent 


Du 1 “icIo ><_ - 
IjUJwil v,o- 

1 1 ■" l»n ju„l- 


lo By i 

of her hasb me. if 
before. 


t vnitra* axiv cs the domicile 
the lad not t ie >ame domicile 


ciil' ~ ! 3. The wife’s do mcife fin Lug the marriage fol- 

n^i * lo\rs the doiniuim of hut husband. 

Etr'ntwn — The wife’s domicile no longer \foIlows that of her 
husband if they be sepirated by the sentence of a competent Couit, 
oi if the husband is undei going a sentence of tianspoit&tion 

sition 01 of a °ue\\ Except in the cases above piovided foi, a pci - 

Uomioik. son cannot during minority acquire a new domicile. 
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18. An insane person cannot acquire a new domi- 
cile in any other way than by his domicile following 
the domicile of another person. 

19. If a man dies leaving moveable property in 

British India, in the absense of proof of any domicile 
elsewhere, succession to the property is regulated by 
the law of British India. * „ 

PART III. 

Of Consanguinity. 

20 Hindered or consanguinity is the connexion or 
relation of persons descended from the same stock or 
common ancestor. 

21. Lineal consanguinity is that which subsists between two 
Lineal con« persons, one of whom is descended m a direct line 

gmmty. consan ' fi om the other, as between a man and his father, grand 
father and gi eat-grandfather, and so upwards m the 
direct ascending line ; or between a man, his son, grandson, gieat- 
grandson, and so downwards in the direct descending line. 

Every generation constitutes a degree, either ascending or des- 
cending. 

A man’s father is related to him in the hist degree, and so like- 
wise is his son ; his grandfathet and grandson in the second degree ; 
his great-giandfather and great-grandson in the third. 

22. Collateral consanguinity is that which subsists between two 

persons who aie descended fiorn the same stock or 
sanguinity. C ° n * ancestor, but neither of whom is descended m a direct 
line from the other. 

For the purpose of ascei taming in what degree of kindred any 
collateral relative stands to a person deceased, it is propei to reckon 
upwaids fiom the peison deceased to the common stock, and then 
downwaids to the collateral relative, allowing a degree for each 
person, both ascending and descending. 

28. For the purpose of succession, theie is no dis- 
for purpose of tinction between those who are related to a person 
succe^iou to be deceased through his father and those who aie related 
to r aeeSed elated through his mother ,• 

nor between those who are related to him by the full blood, and 
those who ar& related to him by the half blood ; 

nor between those who were actually bom in his lifetime, and 
those who at the date of his death were only conceived in the womb, 
but who have been subsequently bom alive ; 


Lunatic’s ac- 
quisition of new 
domicile. 

Succession to 
moreaole pro- 
perty in British 
India, m absence 
of pioof of do- 
micile else- 
where. 


Kindred or 
consanguinity. 
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node of com- 24. In the annexed table of kindred the degrees 
putting- degrees are computed as far as the sixth, and are marked *by 
of kmiiied. numeral figures 

9 

The person whose relatives are to be reckoned, and his cousin- 
german, oi first cou&m, are, as shown in the table, i elated in the 
fouifch degiee; theie being one degiee of ascent to the father, and 
another to the common ancestoi, the grandfather ; and from him one 
of sieschnt to the unde, and another to the cousin -gei man ; making 
in all four degrees. 

A grandson of the brother and a son of the uncle, i e., a great- 
nephew and a cousm-german, aie in equal degree, being each four 
degrees removed. 

A grandson of a cousin-german is in the same degree as the 
gr i n Ison of a great-uncle, for they are both in th$ sixth degree 
of kindred. 


TABLE OF CONSANGUINITY. 


Great 

Grandfather 94 ! 
Father - 


GiaiiJfothc: V Gu -“ Uude ' 
3 \ _ 

G ru’t L tide. 


Tire Perse 22 
wiscse 2 £cla«* 
tives are to 
be reckoned. 



Giand*on 


Gieat 

Grandteon. 


Grandson 
of the Cousin* 
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PART IV. 

Of Intestacy. 


As to « hat 
propel ile ceas- 
ed considered to 
have died intes- 
tate. 


25. A man is considered to die intestate in respect 
of all property of which he has not made # a testament- 
ary disposition which is capable of taking effect # 


Illustrations . 


(a) A has left no will. He has died intestate in respect of the 
whole of his property. 

(b) A has*left a will, whereby he has appointed B his executor ; 
but the will contains no other provisions. A has died intestate in 
lespect of the distribution of his property. 

(a) A has bequeathed bis whole pioperty for an illegal purpose. 
A has died intestate m respect of the distribution of hie propeity. 

(d) A has bequeathed 1,000?. to B and 1,000Z. to the eldest son 
of C, and has made no other bequest * and has died leaving the sum 
of 2,o00Z. and no other property C died before A without having 
evei had a son A has died intestate in respect of the distribution 
of 1,000*. 

26. Such property devolves upon the wife or husband, or upon 
those who are of the kindied of the deceased, m the 
snob pioperty . 0 order and according to the rules heiein preset ibed. 


Explanation . — The widow is not entitled to the provision hereby 
made for her, if by a valid contract made before hei marriage she 
has beeen excluded from her distributive share of her husband’s 
estate. 


When* intes- 
tate has le f t 
widow and lineal 
descendants, or 
widow and kin- 
dred only or 
widow and no 
kindred 


2T. "Where the intestate has left a widow, if he 
has also left any lineal descendants, one-thud of his 
property shall belong to his widow, and the remaining 
two-thirds shall go to his lineal descendants, according 
to the rules herein contained. 


If he has left np lineal descendant, but has left persons who are 
of kindred to him, ane-half of his property shall belong to his widow 
and the othef half shall go to those who are of kindied to him, in the 
order and according to the rules heiein contained. 

If he has left none who are of kindred to him, the whole of his 
property shall belong to his widow. 
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28. Where the intestate has left no widow, his property shall 

go to his lineal descendants or to those who aie of 
la tus 6 left 1 no kindred to him, not being lineal descendants, according 
vvMott, 1 ami to the rules herein contained and if he has left none 

xaitre he lu? M ho are 0 f kindred to him, it shall go to the Crown, 
kft no kmdied. ’ ° 

PART V. 

Of the Distribution of an Intestate’s Property. 

(a) Where he has left lineal JDesce?idants. 

29. The mles for the distribution of the intestate’s property 

(aftei deducting the widow’s shaie, if he has left a 
bution.° f dlbtl1 ’ widow) amongst his lineal descendants are as fol- 
lows • — # 

30. Where the intestate has left surviving him a child or 

children, but nc more remote lineal descendant tin ough 
t at* had loYt a deceased child, the property shall belong to his 
child or child- suivivmg child, if theie be only one, or shall be 
ien only equally divided among all his surviving childien. 

31. Where the intestate has not left surviving him any child, 

but has left a grandchild or grandchiidien, and no 
tale ha^kft m> more remote descendant through a deceased giand- 
oh iid, hut in ami chili], the pioperty shall belong to his suivivmg oiarul- 

f gluua ‘ child, if theie be only one, or shall he equalh divided 
among ail ins snrvi ring grandcmldren. 

Uhl*?) nti'jH'S. 

(a) A has three childien, ana no mo.e , JThn, Mary and Henry. 
They all die hefoie the fatliei. John leaving two ehiViren, Mirv fchiee, 
and Henry four Afte» wauls A die> intestate, lea\ma those nine 
grandchildren and no de of any deceased giandduld. Each 

of his grandchildren shall have one-ninth. 

(h) But if Hemy has died. lea .nog no child tiien the whole is 
equally divided between the intestate’s live grandchildren, the children 
ot John and Mai y. 

(c) A has two children, and no more: John and Mary. John 
dies^ before his father, leaving his wife pregnant. Then A dies, 
leaving Mary surming him, ami in due time a child of John is bom. 
A’s pioperty is to be equally dmded between Mary and such pos- 
thumous child. \ 

Where mtes- 32. In like manner the property si^tll go to the 
IC orand- slirvivirs ? kneal descendants who are nearest in. degree 
children or^ie- to intestate, where they aie all in the degree of 
motel lineal ue- great-grandchildren to him, oi aie all in a more lemote 
scendants, degree. 
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33, If the intestate- has left lineal descendants who do not all 
Where mtes* stand in the same degree of kindred to him, and the 
ute tones lineal persons through whom the more remote are descended 
aiT'm 1 ttme de* from are dead, the propel^ shall be divided into 
gree of inudred such a number of equal shares as may coriespond 
thrown Ul \\hum ^ ie number of the lineal descendants of the i li- 

the mme leirote testate u ho either stood in the nearest degree of kmd- 
desceuiare dead. re( j to him at his decease, oi, having been of the like 
degree of kindred to him, died before him, leaving lineal descendants 
who sui vised him ; and 

one of such shares shall be allotted to each of the lineal des- 
cendants who stood in the nearest degree of kindred to the intestate 
at his decease ; and 

one of such-shares shall be allotted in respect of each of such 
deceased lineal descendants ; and 

the share allotted in respect of each of such deceased lineal des- 
cendants shall belong to his surviving child or children or more re- 
mote lineal descendants as the case may be ; such surviving child or 
children or more remote lineal descendants always taking the share 
which his or their parent or parents would have been entitled to les- 
pectively if such parent or parents had survived the intestate. 

Illustrations . 

(a) A had three children, John, Mary and Henry ; John died, 
leaving four children, and Mary died, leaving one, and Henry alone 
survived the father. On the death of A, intestate, one thud is allot- 
ted to Henry, one-thnd to John's four children and the remaining 
third to Mary's one child. 

(1) A left no child, but left eight grandchildren, and two 

children of a deceased grandchild. The property is divided into 

nine parts, one of which is allotted to each giaudchild ; and the 
remaining one-ninth is equally divided between the two great-grand- 
children. 

(a) A has thiee children, John, ^Mary and Henry. John dies 

leaving four childien, and one of John’s childien dies leaving two 

childien. Mary dies leaving one child. A afterwards dies intestate. 
One-third of his property is allotted to Henry ; one-third to Mary's 
child ; and one-thiid is divided into four parts, one of which is allot- 
ted to each of John’s three surviving children, and the remaining part 
is equally divided between John's two grandchildi en. 

(b) Where the Intestate has left no lineal Descendants. 

Roles of <3ia-* 34. Where an intestate has left no lineal descend- 

Vibotion wbere ants, the rules for the distribution of his property 
noiSSdescen- ( a ^ ter deducting the widow’s share, if he has left a 
tat*. ’ widow) are as follows : — 
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Where mtes- 35. If the intestate's father be living, he shall suc- 
tate's fathei liv- ceed to the property, 

mg 1 

. 36. If the intestate's father is dead, but the intestate’s mother 
is living, and there are also brothers or sisters of the 
tate’TfathVr intestate liung, and theie is no child living of any 
dead* hut- his* deceased brothei- or sister, the mother and each living 
aref^Ster^iiv- brother or sister shall succeed to the pioperty m equal 
iug, ** * shares. 


Illustration. 

A dies intestate, survived by Ins mother and two brothers of the 
full blood, John and Henry and a sister Mary, who is the daughter of 
his mothei, but not of his father. The mother takes #ne~fourth, each 
bi other tdkes one-fourth, and Mary, the sister of half blood, takes 
one-foui th. 

37. If the intestate's father is dead, but the intestate's mother is 

Where intes- and if any bi other or sister, and the child or 

tate s father dead child* eu of any brothei or sister who may have died 
briilJa^orsMeu * n ^ ie intestate's lifetime, are also living, then the 
an 1 chd dien of mother and each living brother or sister, and the 
any deceased living child or children of each deceased brother or 
lmng? ° r er ’ sister, shall be entitled to the property in equal shares, 
such children (if more than one) taking m equal shai es 
only the shares which their lespective parents would have taken if 
living at the intestates death. 

Illustration. 

A, the intestate, leaves his mother, his biotkeis John and Henry, 
and also one child of a deceased sister Mary, and two children of 
George, a deceased brothei of the h Jf blood, who was the son of his 
father but not of his mother. The mother takes ono-fifth, John and 
Henry each take one-fifth, the cfeild oc JVLvy takes one-hfeh, and the 
two children of George divide the remaining one-ilfth equally between 
them, 

38. If the intestate’s father is dead, but the intestate's mother is 
where inie*- lining, aQ d the brothers <yid sisters are all dead, but 

tate’i? fathei (lead all or any of them have left children who survived 
a£d chihUen U oi tlje 1Dtestafce > the mother and the $hild or childien of 
any deceased each deceased brother or sister sh£ll be entitled to the 
brother or sisrer property in equal shares, such children more than 
? v ? s * one) taking in equal shares only the shaies which 

their respective parents would have taken if living at the intestate's 
death. 
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Illustration. 


A, the intestate, leaves no brother or sister, but leaves his mother 
Hftnd one child of a deceased sister Mary, and two children of a de- 
ceased brother George. The mother takes one-third, the child of 
Mary takes one-third and the children of George divide the remaining 
one.third equally between them. 

Where intesta- 39. If the intestate’s father is dead, but tlie ki- 
te’s father dead, testate’s mother is living, and there is neither 
ironi S and° th no brother, nor sister, nor child of any bi other or 
brother, an sister^ sister of the intestate, the property shall belong to 
nephew or niece, the mother. 


40. Where the intestate has left neither lineal descendant, nor 
father, nor mother, the property is divided equally 
Ss^eftneither between his brothers and sisteis and the child . or 
lineal descend- children of such of them as may have died befoie him, 
aKt no . h fatiier such children (if more than one) taking in equal 
nui mu-u. shares only the shares which their respective parents 
would have taken if living at the intestate’s death. * 


Where intes- 
tate lias left 
neither lineal 
descendant, nor 
parent, nor 

brother, nor 

sister. 


41. If the intestate left neither lineal descendant, 
nor parent, nor brother, nor sister, his. property shall 
be divided equally among those of his relatives who 
are in the nearest degree of kindred to him. 

Illustrations. 


(a) A, the intestate, has left a grand father and a grandmother, 
and no other relative standing in the same or a nearer degree of 
kindred to him. They, being in the second degree, will be entitled 
to the property in equal shares, exclusive of any uncle or aunt of the 
intestate, uncles and aunts being only in the third degree. 

(5) A, the intestate, has left a great-grandfather, or great- 
grandmother, and uncles and aunts, and no other relative standing 
in the same or a nearer degree of kindred to him. All of these being 
in the third degree shall take equal shares. 

(c) A, the intestate, left a great-grandfather, an uncle and a 
nephew, but no relative standing in a nearer degree of kindred to 
him. All of these bging in the third degree shall take equal shares. 

(d\ Ten -^children of one brother or sister of the intestate, and 
one child of Another brother or sister of the intestate, constitute the 
class of relatives of the nearest degree of kindred to him. , They 
shall each take one-eleventh of the property. 
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42. Where a distributive share in the property of a person who 
has died intestate shall be claimed by a child, or any 
vancements not descendant of a child of such person, no money or 
brought mto other property which the intestate may during hi€ 
hotchpot. life j^ave given 01 settled to, or for the advance- 

ment of the child by whom or by whose descendant the claim is made, 
shall be takea into account in estimating such distributive share. 

PART VI. 


Op the Effect op Marriage and Marriage-settlements 
on Property. 


43. The husband surviving his wife lias the same 
widower S an<i rights in respect of hei property, if ghe die intestate, 
widow lespec- as the widow has m respect of hei husband’s propeity 
tlvely * if he die intestate. 

44. If a person whose domicile is not m British India marries 

in British India a person whose domicile is in British 
mge^betw^e n Tudia, neither party acquires by the maniage any 
person domicil- rights in respect of any propeity of the other party 
domici ?e d U i°n not comprised in a settlement made pievious to the 
British India. mamage, which he or she w T oul cl not acquire thereby 
if both were domiciled m British India at the tune of 

the marriage. 

45. The property of a minor may be settled in contemplation of 
Settlement of mania S e > provided the settlement be made by the 

mmoi’s piopeity Elinor with the approbation of the minor’s father, or, 
i n contempu- if he be dead or absent from British India, with the 
tion of mairoge. a pp r0 b a ti 0 n of the High Couit. 


PART VIL 

Op Wills and Codicils. 

Persons cap- 46. . Every person of sound mind and not a minor 
able of making may dispose of his property by will, 
wills. 


Explanation 1 . — A married woman may dispose by will of any 
property which she could alienate by her own act during her life. 

Explanation 2. — Persons “who are deaf, or dftmh, or blind are not 
thereby incapacitated for making a will if they are«able to know 
what they do by it. * • 

, Explanation 3. — One who is ordinarily insane may make a will 
dining an interval m which he is of sound mmd. 
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Explanation 4.— No^person can make a will while he is in such 
a state of mind, whether arising from drunkenness, or from illness 
or from any other cause, that he does not know what he is doing, 5 

Illustrations. 


(a) A can perceive what js going on in his immediate neighbour- 
hood, and can answer familiar questions, but has not a competent 
understanding as to the nature of his property, or the persons w*io 
ate ot kindred to him, or in whose favour it would be proper that he 
should make his will. A cannot make a valid will. 

(b) A executes an instrument purporting to be his will, but he 
<mes not understand the nature of the instrument nor the effect of 
its provisions. This instrument is not a valid will 


* ' ' - a oeisg very teeble and debilitated, but capable of exer- 

t ]ud ,f me ° fc as . t0 the proper mode of disposing of his property, 
makes a will. This is a valid will. r 1 J 


Testamentary .f7* A fotber, whatever his age may be, may by 
guardam. wUl appoint a guardian or guardians for his child 

during minority. 

Will obtained J™ 11 or an 7 P aifc of a will, the making of 

fraud, coer- which has been caused by fraud or coercion or bv 
rnn or importa- such importunity as takes away the free agency of 
J the testator, is void. 


Illustrations. 

,, ( a \ f falsely and knowingly represents to the testator that 

the testators only clnld is dead, or that he has done some undutiful 
act, and thereby induces the testator to make a will in his, A’s 
favour : such will has been obtained by fiaud, and is invalid. ’ 

by fr ? u f and deception, prevails upon the testator to 
bequeath a legacy to him. The bequest is void. 

a prisoner by lawful authority, makes his will, 
ihe will is not mvaild by reason of the imprisonment. 

(d) A threatens to shoot B, or to burn his house, or to cause him 
fej 5 ® 5 T te i . on a criminal charge, unless he makes a bequest m 
lavonr of C. B m consequence makes a bequest in favour of 0. The 
bequest is void, the making of it having been caused by coercion. 

. $ beit) g of sufficient intellect, if undisturbed by the influence 
or others, to nake a will, yet being so much under the control of B 

rw ht !? a , f f e a S ent = m 5 ke ? a W ‘ I! dictated by B. It appears 
that he would not have executed the will but for fear of B The 
wxiiis invalid. 
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(f) A, being in so feeble state of health as to be unable to resist 
importunity, is pressed by B to make a will of a certain purport, and 
does so merely to purchase peace and in submission to B. The will 
is invalid. * 

(q) A being in such a state of health as to be capable of exercising 
his own judgment and volition, B uses uinent; intei cession and per- 
suasion with Sim to induce him to make a will of a certain purport. 
A * in consequence of the intercession and persuasion, but m the 
free exercise of his judgment and volition, makes his will m the 
manner recommended by B The will is not rendered invalid by 
the intercession and persuation of B. 

(h) A , with a view to obtaining a legacy from B, pays him atten- 
tion and flatters him, and thereby produces in him a capricious 
paitiahty to A. B, m consequence of such attention and flattery, 
makeb his will, by which he leaves a legacy to A. The bequest is 
not rendered mvailid by the attention and flattery of A. 

Will nn\ bo 49. A will is liable to be revoked or altered by the 
revoked or alter- maker of it at any time when lie is competent to dis- 
efL pose of his property by will. 

PART VIII. 

Op the Execution op unprivileged Wills. 

50. Every te«titor, not being a solder oiordcved in an expedi- 
Exemt'ou of tinn > ° r encaged in pcrn.d v a 1 f.ue, or a mariner at 
tn«pnviieged sea, must execute his n ill according to the following 
Wilis lules . — 

First — The testate* •-La 71 sign or shad affix Ins mark to the will, . 
or it shall be signed by some othei pencil m his pi essence and bv 
ins direction. 

F fl coiirl . — The signature or mark of the testator, or the signature 
of the person signing for him, shall be so placed that it shall appear 
that it was intended thereby to give effect to the writing as a will. 

Third. — The will shall be attested by two or more witnesses, 
each of whom must nave seen the testator sign or affix Ins mark to 
the will, oi have seen some other person sign the will in the presence 
and by the dnection of the testator, or have received from the testa- 
tor a personal acknowledgment of his signature or mark, or of the 
signature of such other person ; and each of the witnesses must sign 
the will m the presence of the testator, but it shall not be necessary 
that more than one witness be piesent at the same time, and no parti- 
cular form of attestation shall be necessaiy. 
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51. If a testator, in a will or codicil duly attested, refers to any 
incot poration ot ^ er document then actually written, as expressing 

of papers byre- any part of his intentions, such document shall be 
Terence considered as forming a part of the will or codicil m 

winch it is refeired to. 

PART IX. 

Of privileged Wills. • * # 

52. Any soldier being employed in an * expedition, or engaged 
Privileged m actual warfare, or any mariner being at sea, may, 

vdi. if he has completed the age of eighteen years, dispose 

of his property by a will made as is mentioned in the 53rd section. 
Such wills aie called privileged wills. 

© Illustrations. 

(a) A, the surgeon of a regiment, is actually employed in an 
expedition. He is a soldier actually employed in an expedition, and 
can make a privileged will. 

(b) A, is at sea in a merchant-ship, of which he is the purser. 
He is a mariner, and, being at sea, can make a piivileged will. 

(c) A, a soldier serving in the field against insurgents, is a 
soldier engaged in actual warfare, and as such can make a privi- 
leged will. 

(d) A, a mariner of a ship in the course of a voyage, is tem- 
porarily on shore, -while she is lying in harbour. He is, m the sense 
of the words used in this clause, a manner at sea, and can make a 
privileged will. 

(e) A, an admiral who commands a naval force, but who lives 
on shore, and only occasionally goes on board his ship, is not consi- 
dered as at sea, and cannot make a piivileged will. 

(f) A, a mariner serving on a militaiy expedition, but not 

being at sea, is considered as a soldier, and can make a privileged 
will. * 

Mode Of mak- 53 * ^^eged wills roay be in writing, or may be 
Sng, and rules made by word of mouth. 

for executing, The execution of them shall be governed by the 
privileged walls. folIowing rule§ * 

First. — The will may be written wholly by the testator, with his 
oWn hand. In such /Case it need not be signed nor attested. 

Second.—** It may be written # wholly or in part by another person, 
and signed bj? the testator. In such case it need not be attested. 

Third. — If the instrument purporting to be a will is written 
wholly or in part by another person, and is not signed by the testator, 
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it shall be considered to be his will, if it be shown that it was 
written by the testator’s directions, or that he recognized it as his 
will ^ 

If it appear on the face of the instrument that the execution of 
it in the manner intended by him was not completed, the instrument 
shall not by leason of that ciicumstanee be invalid, provided that his 
nop-exeeuti<?n of it can be reasonably asci ibed to some cause other 
t&an the abandonment of the testamentary intentions expressed in the 
instrument 

Fourth . — If the soldier or manner shall have written instructions 
for the preparation of his will, but shall have died before it could 
be , prepared and executed, such instructions shall be considered 
to constitute, his will. 

Fifth . — If the soldier or mariner shall, in tlfe presence of two 
witnesses, have given veibal instructions for the preparation of his 
will, and they shall have been 1 educed into writing in his lifetime, 
but he shall have died before the instrument could be prepared and 
executed, such instructions shall be consideied to constitute his will, 
although they may not have been leduced into wilting in his pre- 
sence, nor read over to him. 

Sixth . — Such soldier or mariner as aforesaid may make a wilFby 
word of mouth by declaring his intentions befoie two witnesses 
present at the same time. 

Seventh .— A will made by woid of mouth .shall be null at the 
expiration of one month after the testator shall have ceased to be 
entitled to make a privileged will. 

PART X. 

Of the Attestation, Revocation, Alteration and Revival 
of Wills. 

54 A will shall not be ccftisidered as insufficiently attested by 
Effect of gift reason any benefit thereby given, either by way of 
to attesting bequest or by way of appointment, to any person at- 
witness. testing it, or to his or her vv ife or husband : 

but the bequest or appointment shall be void so far as concerns 
the persons so attesting,' or the wife or husband of such peison, or any 
person claiming under either of them. \ 

Explanation . — A legatee under a will does not lose^is legacy by 
attesting a codicil which confirms t£e will. * 

Witness not P erson ? by reason of interest in, or of his 

disqualified by being an executor of a will, is disqualified as a witness 
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interest or by to prove the execution of the will or to prove the vali- 
bemg executor 0 r invalidity thereof 


^ 56 Every will shall be revoked by the marriage of the maker, 
Revocation of except a will made in exercise of a power of appomt- 
xviii bj testator’s ment, when the property over which the power of 
marnage, appointment is exercised would not, m default of such 

appointment, pass to his or her executor or administrator, or to Jhe 
peison entitled in case of intestacy. * « 


Explanation — Where a man is invested with power 
Power of ap- to determine the disposition of property of which he 
Ine^ men e " * s n0 ^ owner ? ke is said to have power to appoint 
such property. 

57. jSTo unprivileged will or codicil, nor any part thereof, shall 
* Revocation of kc revoked otherwise than by marriage, or by another 
unprivileged will or codicil, 01 by some writing declaring an in ten- 
will or codicil. tion to 1 evoke the same and executed m the manner 
in which an unprivileged will is hereinbefore required to be executed, 
or by the burning, tearing or otherwise destioymg the same by the 
testator, or by some person in his presence and by his direction, with 
the intention of revoking the same. 


Illustrations , 


{a) A has made an unprivileged will. Afterwards A makes 
another unprivileged will which purports to revoke the first. This is a 
revocation. 


(b) A has made an unprivileged will. Afterwards, A, being 
entitled to make a privileged will, makes a privileged will, which 
purports to revoke his unprivileged will. This is a revocation. 

58. No obliteration, interlineation or other alteration made in 

any unprivileged will after the execution thereof 
temtfon, ° mter- shall have any effect except so far as the words or 
lmeatxon or ai- meaning of the will shall have been thereby rendered 
^mieged^in 1 ' ^legible or undiscernible, unless such alteration shall 
p 1 he executed in like marflher as hereinbefore is required 

for the execution of the will ; save that the will, as so altered, shall 
be deemed to be duly executed if the signature of the testator and 
the subscription of the witnesses be made in the margin or on some 
other part of the will opposite or near to such alteration, or at the 
foot or end of or opposite to a memorandum refeinng to such altera- 
tion, and wnttea at $e end or some other part of the w T ill. 

59. A privileged will or codicil may be revoked by the testator, 
Revocation of r hy unprivileged will or codicil, or by any act ex- 

priviieged mil pressing an intention to i evoke it and accompanied 
oreo&oii. with such formalities as would he sufficient to give 

validity to a privileged will, or by the burning, tearing or otherwise 



THE INDIAN SUCCESSION ACT. 


19 


destroying the same by the testatoi, or by some person m his pres- 
ence and by his direction, with the intention of revoking the same 

Explanation . — In order to the revocation of a privileged will or 
codicil by an act accompanied with such formalities as would 
sufficient to give validity to a privileged will, it is not necessaiy that 
the testator should at the time of doing that act be in a situation 
wl^ch entitles him to make a privileged will. 

# 60. No unpuvileged will or codicil, noi any part thereof, which 

shall be m any manner revoked, shall be revived 
wiii n '" otherwise than by the re- execution theieof, or by a 
pm e 0 e wi codicil executed m manner heiembefo re requned, and 
showing an intention to revive the same ; 


Evfc<?nt of le- 
viva] of will 01 
codicil paitlj le- 
voked and after* 
wauls wholly re- 
voked. 


and when any will or codicil, which shall be partly 
revoked and after waids wholly revoked, shall be 
revived, such revival shall not extend to so much 
thereof as shall have been revoked before the i evoca- 
tion of the whole thereof, unless an intention to the 
contrary shall be shown by the will or codicil 


PART XI. 


Of the Construction of Wills. 

61. It is not necessary that any technical words or terms of art 

shall be used m a will, but only that the wonhng shall 
winT° rdms ° f ke such that the intentions of the testator can be 
known therefrom. 

62. For the purpose of determining questions as to what person 
inqnries to de- or Property is denoted by any woids used in a 

termme ques- will, a Court must inquire mso eveiy material fact re- 
turns at. to object latmg to the persons who claim to be interested under 
orsu jecto^ will suc jj WI p i the property which is claimed as the subject 
of disposition, the circumstances of the testator and of his family, and 
into every fact a knowledge ofcwlnch may conduce to the right appli- 
cation of the words which the testator has used. 

Illustrations. 

(a) A, by his will, bequeaths 1,000 rupees to his eldest son, or 

to his youngest grandchild, or to his ‘cousin Mary. A Court may 
make . mquiiy in order to ascertain to what person the description in 
the will applies. \ 

( b ) A, by his will, leaves to B “his estate called Black Acre.” 
It may be necessary to take evidence in order to ascer&dn what is the 
subject-matter of the bequest ; that is to say, what estate of the 
testator’s is called Black Acre. 
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( c ) A, by his will,, leaves to B “ the estate which he purchased 
of C/ J It may be necessary to take evidence in order to ascertain 
what estate the testator purchased of C. 

63. "Where the words used in the will to designate or describe 
Misnomer or a or a class of legatees, sufficiently show what 

misJescuption is meant, an error in the name or description shall not 
of object. prevent the legacy from taking effect. r r ** 

A mistake m the name of a legatee may be corrected by a de- 
scnption of him, and a mistake m the description of a legatee may 
be coirected by the name. 

Illustrations, 

(a) A bequeaths a legacy “ to Thomas, the second son of his 
brother John.” The testator has an only brother, named John, who 
has no son named Thomas, but has a second son whose name is William. 
William shall have the legacy. 

(b) A bequeaths a legacy “to Thomas, the second son of his 
brother John. 3 ’ The testator has an only brother named John, whose 
first son is named Thomas, and whose second son is named William. 
Thomas shall have the legacy. 

(c) The testator, bequeaths his property “ to A and B, the legiti- 
mate children of C.” C has no legitimate child, but has two illegiti- 
mate children, A and B. The bequest to A and B takes effect, 
although they are illegitimate. 

(d) The testator gives his residuary estate to be divided among 
u his seven children,” and, proceeding to enumerate them, mentions 
six names only. This omission shall not prevent the seventh child 
from, taking a share with the others. 

( e ) The testator, having six grandchildren, makes a bequest to 
“ his six grandchildren,” and proceeding to mention them by their 
Christian names, mentions one twice over, omitting another altogether. 
The one whose name is not mentioned shall take a share with the 
others. 

( f ) The testator bequeaths “ 1,000 rupees to each of the three 
children of A.” _ At the date of the will A has four children. Each 
of these four children /shall, if he survives the testator, receive a legacy 
of 1,000 rupees. 

* r ' 

Wien words 64 ‘ V>rhere any word material to the full expression 
may be supplied. the meaning has been omitted, it may be supplied 

by the context. 
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Illustration . , . 

The testator gives a legacy of “five hundred 77 to his ~ daughter A, 
and a legacy of w five hundred rupees” to his daughter B. A shall^ 
take a legacy of five hundred rupees. 

65. If the thing which the testator intended to bequeath can be 
B ejection 0 f . sufficiently identified from the description of it given 

erron^>u% paiti- m the will, but some paits of the description do not 
<mi£»s m des- apply, such parts of the description shall be rejected as 
jecfc. 10n ° SU " erroneous, and the bequest shall take effect. 

Illustrations. 

{a) A bequeaths to B “ his marsh-lands lying in L, and in the 
occupation of X.” The testator had marsh-lands lying in L, but had 
no ma^sh-lands m the occupation of X. The words “m the occupation 
of X” shall be rejected as erroneous, and the marsh-lands of the 
testator lying in L, shall pass by the bequest. 

(b) The testator bequeaths to A “his zamindari of Rampur.” He 
had an estate at Rampur, but it was a taluq and not zamindari. The 
taluq passes by this bequest. 

66. If the will mentions several circumstances as desciiptive of 

the thing which the testator intends to bequeath and 
desonptionmay theie is any property of his in respect of which all 
not be i ejected those circumstances exist, the bequest shall be considei- 
as erroneous. e( j as ] im jted to such pioperty, and it shall not be 
lawful to reject any part of the description as erroneous, because the 
testator had othei property to which such pait of the description does 
not apply. 

Explanation — In judging whethei a case falls within the meaning 
of this section, any woids which would be liable to rejection under the 
65th section are to be considered as stiuck out of the will. 

Illustrations. 

(a) A bequeaths to B ,c his marsh-lands lying in L, and in the 
occupation of X.” The testate# had maish-lands lying in L, some of 
which were in the occupation of X. and some not m the occupation of 
X. The bequest shall be considered as limited to such of the testator’s 
marsh-lands lying in L as were in the occupation of X. 

(b) A bequeaths to B “ his marsh-lasds lying in L, and in the 
occupation of X, comprising 1,000 bighas of land.” The testator had 
marsh-lands h mg in L, some of which were m t^e occupation of X, 
and some not m the occupation of X. The measurement is wholly 
inapplicable to the marsh-lands of either class, or to the»whole taken 
together. The measurement shall be considered as struck out of 
the will, and such of the testator’s marsh-lands lying m L as were 
in the occupation of X shall alone pass by the bequest. 
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Extrinsic evi- 
dence inadmis- 
sible in cases of 
patent ambigui- 
ty or deficiency. 


67 Where the w.ords of the will are unambiguous, but it is 
found by extrinsic evidence that they admit of appli- 
. denceadmfssibie cations, one only of which can have been intended by 
% m case of latent the testator, extrinsic evidence may be taken to show 
ambiguity. which of these applications was intended. 

Illustrations. 

(a) A man, having two cousins of the name of Mary, bequtaths 
a sum of money to 16 his cousin Mary ” It appears that theie^re 
two persons, each answering the description m the will. That descrip- 
tion, therefore, admits of two applications, only one of which can 
have been intended by the testator. Evidence is admissible to show 
which of the two applications was intended. 

(b) A, by his will, leaves to B “ his estate called Sultanpur 
Khurd. It tftrns out that he had two estates called Sultanpur 
Khiud. Evidence is admissible to show which estate was intended. 

Extrinsic evi- 68. Where there is an ambiguity or deficiency on 
dence madmis- the face of the will, no extrinsic evidence as to the 

Bible in cases of intentions of the testator shall be admitted, 
patent ambigui- 
ty or deficiency. 

Illustrations. 

(a) A man has an aunt Caioline and a cousin Mary, and has no 
aunt of the name of Mary. By his will he bequeaths 1 ,000!rupees 
to “ his aunt Caroline ” and l,OuO rupees to “ his cousin Mary,” and 
afterwards bequeaths 2,000 rupees to “ his before mentioned aunt 
Mary.” There is no person to whom the description given in the 
will can apply, and evidence is not admissible to show who was 
meant by <£ Ins before-mentioned aunt Mary ” The bequest is 
therefoie void for uncertainty under the 76th section. 

(b) A bequeaths 1,000 rupees to leaving 

a blank for the name of the legatee. Evidence is not admissible to 
show what name the testator intended to insert. 

(c) A bequeaths to B rupees, or ci his estate 

of Evidence is Sot admissible to show what sum 

or what estate the testator intended to insert. 

69. The meaning of any clause in a will is to be collected from 
the entire instiument, and all its parts aie to be 
elausetobe col- construed tfith reference to each other and for 
lected from this purpose a codicil is to be consideied as part of 
entire will. the'Mll. 

** Illustrations. 

r "" 

(a) The testator gives to B a specific fund or property at the 
death of A, and by a subsequent clause gives the whole of his property 
to A. The effect of the several clauses taken together is to vest the 
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specific fund or property in A for life, and .after his decease in B ; 
it appearing from the bequest to B that the testator meant to use 
in a restricted sense the w ords m which he describes what he 
gives to A. / 

(b) Where a testator, having an estate one part of which is called 
Black Acre, bequeaths the \\ hole of his estate to A, and m another 
part m of his Will bequeaths Black Acre to B . the lattei bequest is to 
be «*ea(T as an exception out of the first, as if he had said ‘‘I give 
Black Acre to B, and all the rest of nay estate to A.” 

70. General words may be understood m a restricted sense 
where it may be collected from the will that the 
testator meant to use them in a restiicted sense ; and 
words may be understood in a wider sense than that 
which they usually bear, where it may be collected 
from the other woxds of the will that the testator 
meant to use them in such wider sense. 

Illustrations . 

(a) A testator gives to A 44 his farm in the occupation of B,’ 
arid to C 44 all his marsh-lands m LJ’ Part of the farm m the occupa 5 
tion of B consists of maisli-knds in L, and the testator also has other 
marsh-lands m L The general words, 44 all his marsh-lands in L, JJ 
are restricted by the gift to A. A takes the whole of the farm in 
the occupation of B, including that portion of the farm which consists 
of marsh-lands m L. 

(b) The testator (a sailor on ship-board) bequeathed to his mother 
his gold i mg, buttons and chest of cloths, and to his ft lend A (a 
shipmate) his led box, clasp-knife and all things not befoie bequeathed. 
The testatoi’s share m a house does not po>s to A under thus bequest.* 

(c) A, by Ins will, bequeathed to B all his household furniture, 
plate, linen, china, books, picaues and all othex goods of whatever 
kind ; and afterwards bequeathed to B a specified part of his pro- 
perty. Gudei the first bequest, B is entitled only to such ai tides 
of the testator’s as are of the same nature with the articles therein 
enumerated. 

71. Where a clause is susceptible of two meanings, according 
winch of two to one of which it has so*me eflect, and accoiding to 

possible construe- the other it can have none, the former is to be 
tions prefen ed, prmmJm \ 

No art re ect- P ar ^ a •"'ill is to be lejectej as destitute 

ed,it P ft r cant be of meaning if it is poSible to put a leasonable con- 
reasonablj con- struction Upon it. 
fatrued. 


When words 
may be under- 
stood m restrict- 
ed sense, and 
•when m sense 
wider than 
usual. 
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73 If the same words occur in different parts of 
of^S^epeS the same W1 ^> they must taken to ^ aye been used 
ed Tu* lifterent evei y where in the same sense, unless there appears an 
^ parts of vnii intention to the contrary. 

Testator’s m- ^ The intention of the testator is not to be set 
tention to be aside because it cannot take effect to the full extent, 

effectuated as ^\xt e ff ec t j s to be given to it as far as pd&sible. , 
far as possible. ° • # 

Illustration. 

The testator by a will made on his death-bed bequeathed all 
bis property to C D for life, and after his decease to a certain hospital. 
The intention of the testator cannot take effect to its full extent, 
because the gift to the hospital is void under the lQ5th section, but 
it shall take effect so far as regards the gift to C D. 

The last of two ?5 Where two clauses or gifts m a will are irrecon- 

ineons 1 s t e n t cileable, so that they cannot possibly stand together, 
clauses prevails, j as t shall prevail. 

Illustrations. 

(a) The testator by the first clause of his will leaves his estate 
of Bamnagar “to A” and by the last clause of bis will leaves it “to 
B and not to A.” B shall have it. 

(b) If a man at the commencement of his will gives his house 
to A, and at the close of it directs that his house shall be sold and 
the proceeds invested for the benefit of B, the latter disposition shall 
prevail. 

Will or bequest 76 * ^ or be< l uest not expressive of any definite 
void for uncer- intention is void for uncertainty. 

^Jaunty. 

Illustration. 

If a testator says — <{ I bequeath goods to A or “ I bequeath 
to A or “ I leave to A all the goods mentioned in a schedule,” and 
no schedule is found ; or “I bequeath money/ f wheat/ c oil/ ” or 
the like, without saying how much : this is void. 

77. The description contained in a will, of property 
ing subjec^frefer the subject of gift, shall, unless a contrary intention 
to property an- appear by thp will, be deemed to refer to and comprise 
tion^at de -testa- the P ro P ert 7 answering that description at the death 
tor’s death. of tjie testator. 

78. Unless a contrary intention shall appear by the will, a be- 
Power of a* quest of the ests&e of the testator shall be construed 
pointment eve- to include any property which he may have power 
ruted by general to appoint by will to any object he may think pioper, 
quest * and "shall opeiate as an execution of such power ; 
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and a bequest of property described in a general manner shall 
be construed to include any property to which, such description may 
extend, which he may have power to appoint by wall to any object*, 
he may think proper, and shall operate as an execution of such* 
power. 

79. Where property is bequeathed to or for the benefit of 

% * such of certain objects as a specified person shall 

to objects of a appoint, or for the benefit of certain objects in such 
power m default proportions as a specified person shall appoint, and 
of appointment. ^ W1 p d oes n0 £ provide for the event of no appoint- 
ment being made ; if the power given by the will be not exercised, 
the property belongs to all the objects of the power in equal shares. 

Illustration . 

*1 

A, by his will, bequeaths a fund to his wife for her life, and 
directs that at her death it shall be divided among his children in 
such propci tions as she shall appoint. The widow dies without 
having made any appointment. The fund shall be divided equally 

among the children. 

• 

80. Where a bequest is made to the “heirs, 5 ’ or “right heirs 53 

or “ relations,” or “nearest relations,’ 5 or “family,” or, 
“heirs,” &c, of ‘‘kmdied,” “nearest of kin, 35 or “next-of-kin 5 ’ of a par- 
particular per- ticular person, without any qualifying terms, and the 
h°fv mg terms lU ” c ^ ass s0 designated forms the direct and independent 
c oiqect of the bequest, the property bequeathed shall 

be distubuted as if it bad belonged to such person, and he had died 
intestate m lespect of it, leaving assets for the payment of Ins 
debts independently of such property. 

Illustrations. 

(a) A leaves his property “to his. own nearest relations. 53 The 

property goes to those who would be entitled to it if A had died in- 
testate, leaving assets for the payment of his debts independently 
of such property. * 

(b) A bequeaths 10,000 rupees “to B for his life, and after the 
death of B to his own right heirs.' 1 The legacy after B*s death be- 
longs to those who \\ ould be entitled to it if it had formed pari of 
A’s unbequeathed property. 

(c) A leaves his property to B, but, if B dies before him, to B’s 
next of km : B dies before A ; the property devoh%s as if it had be- 
longed to B, and he had died intestate^ leaving assets for the payment 
of his debts independently of such property. 

(cf) A leaves 10,000 rupees “to B for his life, and after his de- 
cease to the heirs of C.” The legacy goes as if it had belonged to _ 0, 
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and be had died intestate, leaving assets for the payment of his debts 
independently of the legacy. 

v 81. Where*a bequest is made to the “representatives,” or “legal 
representatives,” or “personal representatives,” or “exe- 
cutors or administrators” of a particular person, and 
L., of particn- the class so designated forms the direct and independ- 
iar pei son. en t, object of the bequest, the property bequeathed 

shall be distributed as if it had belonged to such peison, and he hed 
died intestate in respect of it. 

Illustration. 

A bequest is made to the “legal representatives” of A. A has 
died intestate, an insolvent. B is his administrator. B is entitled 
to receive the legacy, and shall apply it in the first place to the 
discharge of such part of As debts as may remain unpaid ; if there 
be any surplus, B shall pay it to those persons who at A’s death 
would have been entitled to receive any property of As which might 
remain after payment of his debts, or to the representatives of such 
persons. • 

8*2. Where property is bequeathed to any person, he is entitled 
Be uest with- to tiie interest of the testator therein, unless it 

out words of li- appears from the will that only a restricted interest 
mxtdtion. was intended for him. 

83. Where property is bequeathed to a person, with a bequest 
in the alternative to another person or to a class of per- 
Bequest m the gons . jf a contrary intention does not appear by the 
a^ui-atne, the legatee first named shall be entitled to the 

legacy, if he be alive at the time when it takes effect ; but if he be 
then dead the person or class of persons named in the second branch 
of the alternative shall take the legacy. 

Illustrations. 

(a) A bequest is made to A or to B. A survives the testator. 
B takes nothing. 

(5) A bequest is made to A or to B. A dies after the date of 
the will, and before the testator. The legacy goes to B. 

(c) A bequest is made to A or to B. A is dead at the date of 
the will The legacy goes to B. 

(d) Property is bequeathed to A or his heirs. A suivives the 
testator. A takes the property absolutely. 

( e ) Property is bequeathed to A or his nearest of kin. A dies 
in the lifetime of the testator. Upon the death of the testator the 
bequest to A’s nearest of kin takes effect. 
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(f) Property is bequeathed to A for life, and after bis death to 
B or his heirs. A and B survive the testator. B dies in A’s lifetime. 
Upon A’s death the bequest to the heirs of B takes effect. 

(g) Property is bequeathed to A for life, and after his death to 
B or his heh's. B dies in the testator’s lifetime. A survives the 
testator. Upon A’s death the bequest to the heirs of B takes effect. 

* 8J-. WKere property is bequeathed to a person, and words are 
^Effect of word ac ^ e< ^ which describe a class of persons, but do not 
describing a denote them as direct objects of a distinct and in- 
ciass added to dependent gift, such person is entitled to the whole 
^equesttoa per- interest of the testator therein, unless a contrary 
intention appears by the will. 

Illustrations . 


(ci) A bequest is made — 

to A and his children, 

to A and his children by his present wife, 

to A and his heirs, 

Jp A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his lepresentatives, 

to A and his personal representatives, 

to A, his executors and administrators. 

In each of these cases, A takes the whole interest which the tes- 
tator had in the property. 

(b) A bequest is made to A and his brothers. A and Lis brothers 
are jointly entitled to the legacy. 

(c) A bequest is made to A for life, and after his death to his 
issue. At the death of A thefproperfcy belongs in equal shares to all 
persons who shall then answer the descnption of issue of A. 


85. Where a bequest is made to a class of persons 
under a general description only, no one to whom the 
words of the descnption are not m their ordinary sense 
applicable shall take the legacy. 

86. The word “ children” in a Tyill applies only to 

lineal descendants in the first degree ; * 

the word <( grandchildren” applies only to lineal descendants in 
the second degree of the person whose (< children,” or “grandchildien,” 
are spoken of ; 


Bequest to 
class of persons 
under a general 
description only. 


Construction 
of terms. 
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the words “ nephews” and “ nieces ” apply only to children of 
brothers or sisters ; 

^ the words “ cousins” or “first cousins” or “cousins-german,” 
apply only to children of brothers or of sisters of the father or mother 
of the person whose C£ cousins,” or “ first cousins,” or “ cousins- 
german,” are spoken of ; 

the words “ first cousins once removed” apply only to chilcbreK of 
eousins-german, or to cousins-german of a parent of the person whSse 
“ first cousins once removed” are spoken of ; 

the words “second cousins” apply only to grandchildren of 
brothers or of sisters of the grandfather or grandmother of the person 
whose 11 second cousins 3 ’ are spoken of ; 

the words “ issue” and “ descendants” apply to all lineal descend- 
ants whatever of the person whose “ issue” or “ descendants” are 
spoken of. 

Words expressive of collateral relationship apply alike to relatives 
of full and of half blood. 

All words expressive of relationship apply to a chi^i in the womb 
who is afterwards born alive. 

Words ex- 87. In 'the absence of any intimation to the con- 
tionsM g denote ^ rai 7 * n will, the term “ child,” “son,” or 

onij legitmiat* “ daughter,” or any word which expresses relationship, 
relatives, o r , is to be understood as denoting only a legitimate re- 
reiaSles l&tive, or, where there is no such legitimate relative, 

puted legjtxl a person who has acquired, at the date of the will, the 
mate * reputation of being such relative. 

Illustrations . 

(a) A, having three children, B, 0, and D, of whom B and C are 
legitimate and D is illegitimate, leaves his propeity to be equally 
divided among “ his children.” The property belongs to B and C m 
equal shares, to the exclusion of D. * 

(h) A having a niece of illegitimate birth, who has acquired the 
reputation of being his niece, and having no legitimate niece, be- 
queaths a sum of money to his niece. The illegitimate niece is en- 
titled to the legacy. 

(c) A having in his will enumerated his children, and named 
as one of them B, who is illegitimate, leaves a legacy to “ his said 

’ children.” B will take a share in the legacy along with the legitimate 
children. 

(d) A leaves a legacy to “ the children of B.” B is dead, and 
has left none but illegitimate children. All those who had at the 
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date of the will acquired the reputation of being the children of B 
are objects of the gift. 

(e) A bequeathed a legacy to " the children of B.” B never? 
had any legitimate child. G and D had, at the date of the wil£ 
acquired the reputation of being children of B. After the date of 
the will and before the death of the testator, E and F were born, 
ancl acquired 1 * the reputation of being children of B. Only C and D 
a?e objects of the bequest. 

(f) A makes a bequest in favour of his child by a certain 

woman, not his wife. B bad acquired, at the date of the will, the 

reputation of being the child of A by the woman designated. B takes 
the legacy. 

( g ) A makes a bequest in favour of his child tp be bom of a 

woman, who never becomes his wife. The bequest is void. 

(A) A makes a bequest in favour of the child of which a 

certain woman, not married to him, is pregnant. The bequest 
is valid. 

88. WhSre a will purports to make two bequests to the same 
person, and a question arises whether the testator m- 
straction° where fended to make the second bequest instead of or in 
will purports to addition to the -first ; if there is nothing in the will 
quests to ° same to s ^ ow intended, the following rules shall 

person. prevail in determining the construction to be put upon 

the will : — 

First. — If the same specific thing is bequeathed twice to the same 
legatee in the same will, or m the will and again in a codicil, he is 
entitled to receive that specific thing only. 

Second , — Where one and the same will or one and the same 
codicil purports to make, in two places, a bequest to the same person 
of the same quantity or amount of anything, he shall be entitled to 
one such legacy only. ■# 

Third. — Where two legacies, of unequal amount, aie given to 
the same person m the same will, or m the same codicil, the legatee 
is entitled to both. 

Fourth. — Where two legacies, whether equal or unequal in 
amount, are given to the same legatee, one b^a will and the other 
by a codicil, or each by a different codicil, the legatee entitled to 
both legacies. * •* 

Explanation.— In the four last rules, the word “will’ 5 does not 
include a codicil. 
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Illustrations. 

(а) A, having ten shares, and no more, in the Bank of Bengal, 

made his Will, which contains near its commencement the words “ I 
bequeath my ten shares in the Bank of Bengal to B.” After 
other bequests, the Will concludes with the words “ and I bequeath 
my ten shares in the Bank of Bengal to B ” B is entitled simply to 
receive A’s ten shaies in the Bank of Bengal. . * # 

(б) A, having one diamond ring, which was given him by B, 
bequeathed to C the diamond ring which was given him by B. _ A 
A afterwards made a codicil to his will, and thereby, after giving 
other legacies, he bequeathed to C the diamond rmg which was given 
him by B. C can claim nothing except the diamond ring which was 
given to A by 

(c) A, by his will, bequeaths to B the sum of 5,000 rupees, and 
afterwards, by the same will, repeats the bequest in the same words. 
B is entitled to one legacy of 5,000 rupees only. 

(d) A, by his will, bequeaths to B the sum of 5,00}) rupees, and 
afterwards, by the same will, bequeaths to B the sum or 6,000 rupees. 
B is entitled to 11,000 rupees. 

(e) A, by his will, bequeaths to B 5,000 rupees, and by a codicil 
to the will he bequeaths to him 5,000 rupees. B is entitled to receive 
10,000 rupees. 

(f) A, by one codicil to his will, bequeaths to B 5,000 rupees, 
and by another codicil bequeaths to him 6,000 rupees. B is entitled 
to receive 11,000 rupees. 

(q) A, by his will, bequeaths “ 500 rupees to B because she 
was his nurse,” and in another part of the will bequeaths 500 1 upees 
to B “ because she went to England with his children.” B is entitled 
to receive 1,000 rupees. 

(fi) A, by his will, bequeaths *to B the sum of 5,000 rupees, 
and also, in another part of the will, an annuity of 403 rupees. B 
is entitled to both legacies. 

( 1 ) A, by his will, bequeaths to B the sup of 5,000 rupees, and 
also bequeaths to him the sum of 5,000 rupees if he shall attain the 
age of 18. B is entitled absolutely to one sum of 5,000 rupees 
and takes a contingent interest in another sum of 5,000 rupees. 

89. A Jesiduary legatee i»ay be constituted by any words that 

Constitution s ^ ow an intention on the part of the testator that 
of resid uary the person designated shall take the surplus or residue 
legatee. of fog property. 
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Illustrations . 

(a) A makes her will, consisting of several testamentary papers, 
in one of which are contained the following words ; — “ I think thera* 
will be something left, after all funeral expenses, &c., to give to B, 
now at school, towards equipping him to any profession he may 
hereafter be appointed to.” B is constituted residuary legatee, 

• m (ty A makes his will, with the following passage at the end of 
it : — “ I believe there will be found sufficient in my banker’s hands 
to defiay and discharge my debts, which I hereby desire B to do, 
and keep the residue for “ her own use and pleasure.” B is consti- 
tuted the residuary legatee. 

(c) A bequeaths all his property to B, except certain stocks and 
funds, which he bequeaths to C. B is the residuary legatee. 

90. Under a residuary bequest, the legatee is entitled to all 
Property to P ro P ei ty belonging to the testator at the time of his 

winch residuary death, of which he has not made any other testa- 
legatee entitled. men tary disposition which is capable of taking effect* 

Illustration. 

A by his will bequeaths certain legacies, one of which is void 
under the 105th section and another lapses by the death of the 
legatee. He bequeaths the residue of his property to B. After the 
date of his will, A purchases a zamindari, which belongs to him at 
the time . of his death. B is entitled to the two legacies and the 
zamindari as part of the residue. 

91. If a legacy be given in general terms, without specifying 
Time of vest- ^ ie time^vhen it is to be paid, the legatee has a vested 

ing of legacy m interest in it from the day of the death of the testator 
general terms. and, x f dies w jthout having received it, it shall 
pass to his representatives. 

92. If the legatee does not survive the testator, the legacy 
In what case canno ^ bike e: ^ ec t, but shall lapse and form part of 

legacy lapses. residue of tfte testator’s property, unless it appear 

by the will that the testator intended that it should 
go to some other person. In order to entitle the representatives of 
the legatee to receive the legacy, it must be proved that he survived 
the testator. 

Illustrations. 

{a) The testator bequeaths to B u 500 rupees 'which B owes him.” 
B dies before the testator : the legacy lapses. • 

(b) A bequest is made to A and his children. A dies before 
the testator, or happens to be dead when the will is made. The 
legacy to A and his children lapses. 
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(c) A legacy is given to A, and, in case of his dying before the 
testator, to B. A dies before the testator. The legacy goes to B. 

v (d) A sum of money is bequeathed to A for life, and after his 
death to B. A dies in the lifetime of the testator ; B survives the 
testator. The bequest to B takes effect. 

{e) A sum of money is bequeathed to A on his c«mpletin^his 
eighteenth year, and, in case he should die before he completes lvs 
eighteenth year, to B. A completes his eighteenth year, and dies 
in the lifetime of the testator. The legacy to A lapses, and the be- 
quest to B does not take effect. 

(/) The testator and the legatee perished in the same shipwreck. 
Theie is no evidence to show which died first. The legacy will 
lapse. , 

Legacy does 93. If a legacy be given to two persons jointly, 
not lapse if one and one of them die before the testator, the other 
legatees 0 riie°be- legatee takes the whole. 

foie testator. 

Illustration. 

The legacy is simply to A and B. A dies before the testator. 
B takes the legacy. 

ea^f°Vf n words 94. But where a legacy is given to legatees in words 
showing testa- which show that the testator intended to give them 
tors intention distinct shares of ic, then if any legatee die before the 
shouUi^be^dis- testat or, so much of the legacy as was intended for him 
tmefc. shall fall into the residue of the testator’s property. 

Illustration. 

. A sum of money is bequeathed to A, B and C, to be equally 
divided among them. A dies before the testator. B and C shall only 
take so much as they would have had if A had suivived the testator. 

When lapsed 95. Where the shar% that lapses is a part of the ge- 

share goes as neral residue bequeathed by the will, that share shall 
undisposed of. gQ ag undisposed 4 of 

Illustration. 

The testator bequeaths the residue of his estate to A, B and C, 
to be equally divided between them. A dies before- the testator. 
His one-thiid # of the residue goes as undisposed of. 

♦ • 

96. Where a bequest shall have been made to any child or 
When bequest °^ er lineal descendant of the testator, and the legatee 
to testator’s shall die m the lifetime of the testator, but any 
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j,i a oi lineal lineal descendant of his shall survive the testator, the 
liotur^on 1 ^ bequest shall not lapse, but shall take effect as if 
death m tebta- the death of the legatee had happened immediately ? 
tor’s lifetime. a f ter t h e death, of the testator, unless a contrary* 

intention shall appear by the w ill 


Illustration, 


_ r Arj makes his will, by which he bequeaths a sum of money to his 
son B for his own absolute use and benchr, B dies befoie A, leaving 
a son C who suivives A, and having made his will wheiehy he be- 
queaths all his pioperty to his widow D. The money goes to D. 

97. Wheie a bequest is made to onepeisonfoi 
i jl °Ku:t a h the benefit of anoihei, the legacy does not lapse by 
» ocs jot i oi the death, in the testatoi’s lifetime, of the pei son to 
A’s (loath whom the bequest is made. 


Sarvivoiship 
i'i cise of be- 
4ne-t to desenb- 
eil cla&s 


98 Where a bequest is made simply to a desenbet? 
class of poisons, the thing bequeathed thall go only 
to such as shall be alive at the testator’s de tch 


Exception . — If property is bequeathed to a class of peisons de- 
scubod as standing m a particular degiee of kindred to a specified 
individual, but their possession of it is defeired until a time latex 
than the death of the testator, by reason of a prior bequest or other- 
wise, the pi opeit\ shall at that time go to Midi of them is shall be 
then alive, and to the re pi esentatnes of any of them who have died 
since the death of the testator 

Illustration*. 

(a) A bequeaths 1,009 rupees to { the childicn of B 1 without 
saying when it is be distributed among them. B had died previous 
to the date of the will, leaving three children, C, D and E. E died 
aftei the date of the will, but beioie ibe death of A. 0 and JL> 
suivive A, The legacy shall belong to C and D, to the exclusion of 
the representatives cf E. ^ 

(h) A bequeaths a legacy to the children of B. At the time of 
the testator’s death, B has no einldien. The bequest is void. 

(c) A lease foi years of a house was bequeathed to A for his 
life, and after his decease to the childien of B. At the death of the 
testator, B had two childien living, C and D ; and he neve' had any 
qjfoer child. Afterwards, during the lifetime of A, C died, leaving 
*E his executor. D has survived x^l. D and E dVe jointly entitled 
to so much of the leasehold term as remains unexpired. J 

(d) A sum of money was bequeathed to A for her life, and after 
her decease to the children of B. At the death of the testator, B had 
two children living, C and D, and, after that event, two childien, 
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E and F, were born to B. C and E died in the lifetime of A, C 
having made a will, E having made no will. A has died, leaving 
and F surviving her. The legacy is to be divided into four* equal 
J>arts, one of which is to be paid to the executor of 0, one toJD, one 
to the administrator of E and one to F. 

(e) A bequeaths one-third of his lands to B for his life, and after 
his decease to the sisters of B. At the death of the testator, BJiad 
two sisters living, C and D, and after that event another sister E v^ts 
horn. 0 died duiing the life of B ; D and E have survived B. One- 
third of A’s lands belongs to D, E and the representatives of C, in 
equal shares. 

(f) A bequeaths 1,000 rupees to B for life, and after his death 
equally among the children of 0 Up to the death of B, C had not 
had any child. • The bequest after the death of B is void. 

(< g ) A bequeaths 1,000 rupees to “ all the children bom or to 
be born” of B, to be divided among them at the death of C. At the 
death of the testator, B has two children living, D and E. After 
the death of the testator, but in the lifetime of C, two other children, 
F and Gr, are born to B. After the death of C, another child is born 
to B, The legacy belongs to D, E, F and G, to the exclusion of the 
after-born child of B. 

(k) A bequeaths a fund to the children of B, to be divided 
among them when the eldest shall attain majority. At the testator’s 
death, B had one child living, named C. He afterwards had two 
other children, named D and E. E died, but G and D were living 
when C attained majority. The fund belongs to C, D and the re- 
presentatives of E, to the exclusion of any child who may be bom 
to B after C’s attaining majority. 

PART XII. 

Of void Bequests. 

99. Where a bequest is made to a person by a 
particular description, *and theie is no person m exist- 
ence at the testator’s death who answers the descrip- 
tion, the bequest is void. 

Exception . — If property .is bequeathed to a person described as 
standing in particular degree of kindred to a specified individual, 
but his possession it is defei red until a time later than the deatfi. 
of the testator, by reason of a prior bequest, or otherwise ; and if a 
person answering the description is alive at the death of the testator, 
or comes into existence between that event and such later time, the 
property shall, at such later time, go to that person, or, if he be 
dead, to his representatives. 


Bequest to per- 
son by particu- 
lar description, 
who is not in 
existence at tes- 
tator’s death. 
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Illustrations . 

(a) A bequeaths 1,000 rupees to the eldest son of B. At the 
death of the testator, B has no son. The bequest is void. 

(b) A bequeaths 1,000 rupees to B for life, and after his death 
to the eldest son of C At the death of the testator, C had no son. 
Afterwards, during the life of B, a son is born to C. Upon B’s death 
the4egacy goes to C’s son. 

(c) A bequeaths 1,000 rupees to B for life, and after his death 
to the eldest son of C. At the death of the testatoi, C had no son ; 
afterwards, during the life of B, a son, named D, is born to C. D 
dies, then B dies. The legacy goes to the representative of D. 

(cl) A bequeaths his estate of Greenacre to B for life, and at 
his decease to the eldest son of C Up to the death of B, C has had 
no son. The bequest to C J s eldest son is void. 


( e ) A bequeaths 1,000 rupees to the eldest son of C, to be paid to 
him after the death of B. At the death of the testator, C has no son, 
but a son is afterwards born to him during the life of B and is alive 
at B’s death. Us son is entitled to the 1,000 rupees. 


Bequest to 
person not in 
existence at tes- 
tator’s death, 
subject to prior 
bequest. 


100 Where a bequest is made to a person not in 
existence at the time of the testator’s death, subject 
to a prior bequest contained m the will, the later bequest 
shall be void, unless it comprises the whole of the re- 
maining interest of the testator in the thing bequeathed. 


Illustrations. 


(a) Property is bequeathed to A for his life, and after his death 
to his eldest son for life, and aftei the death of the latter to his eldest 
son. At the time of the testators death, A has no son. Heie the 
bequest to A’s eldest son is a bequest to a person not m existence at 
the testator’s death. It is not a bequest of the whole interest that 
remains to the testator. The bequest to A’s eldest son for his life is 
void. 

(b) A fund is bequeathed to A for his life, and after his death to 
his daughters. A survives the testatoi*. A has sdaughters, some of 
whom were not in existence at the testator s death. The bequest to 
A’s daughters comprises the whole interest that remains to the tes- 
tator in the thing bequeathed. The bequest to A’s daughters is valid. 

(c) A fund is bequeathed to A for his life, and aftei his death to 
his daughters, with a dnection that, if any of them manies under 
the age of eighteen, her portion shall be settled so 'that it may belong 
to herself for life, and may be divisible among her clnldien aftei her 
death. A has no daughters living at the time of the testatoi ’s death, 
but has daughters born aftei wards who survive him Heie the direc- 
tion for a settlement has the effect, in the case of each daughter who 
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marries under eighteen,, of substituting for the absolute bequest to 
her a bequest to her merely for her life ; that is to say, a bequest to a 
person not m existence at the time of the testator’s death of some- 
thing which is less than the whole inteiest that remains to the testator 
in the thing bequeathed. The direction to settle the fund is void 

(d) A bequeaths a sum of money to B for life, and directs that 
upon the death of B the fund shall be settled upon his daughters, 
so that the portion of each daughter may belong to herself fcSV life, 
and may be divided among her childien after her death. B has no 
daughter living at the time of the testator’s death. In this case the 
only bequest to the daughteis of B is contained in the direction to 
settle the fund, and this direction amounts to a bequest, to persons 
not yet born, of a life-interest in the fund, that is to say, * of some- 
thing which is less than the whole interest that remains to the testator 
in the thing becjueathed. The direction to settle the fund upon the 
daughters of B is void. 

101, No bequest is valid whereby the vesting of the thing bequeath- 
Euie against ed may be delayed beyond the life-time of one or more 
perpetuity persons living at the testator’s decease, and the minor- 

ity of some person who shall be in existence at the expiration of 
that peiiod, and to whom, if he attains full age, the thing bequeathed 
is to belong. 

Illustrations . 

(a) A fund is bequeathed to A for his life ; and after his dea + h 
to B for his life ; and after B’s death to such of the sons of B as shall 
first attain the age of 25. A and B survive the testator. Here the 
son of B who shall first attain the age of 25 may be a son born after 
the death of the testator ; such son may not attain 25 until more than 
18 years have elapsed from the death of the longer liver of A and B ; 
and the vesting of the fund may thus be delayed beyond the life- 
time of A and B and the minority of the sons of B. The bequest 
after B’s death is void. 

( b } A fund is bequeathed to A £pr his life, and after his death to 
B for his life, and after B’s death to such of B’s sons as shall first 
attain the age of 25. B dies &in the lifetime of the testator, leaving 
one or more sons. In this case the sons of B are persons living at the 
time of the testator’s decease, and the time when either of them will 
attain 25 necessarily falls wrthin his own lifetime. The bequest is 
valid. 

(e) A fund is* bequeathed to A for his life, and after his death 
to B for his }!fe, with a direction that after B’s death it shall be divi- 
ded amongst such of B’s children as shall attain the age of 18, but 
that, if no child of B shall attain that age, the fund shall go to C, 
Here the time for the division of the fund must arrive at the latest 
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at the expiration of 18 years from the death of B, a person living at 
the testator’s decease. All the bequests are valid. 

( d ) A fund is bequeathed to trustees for the benefit of the tes-~ 
tator’s daughters, with a direction that, if any of them marry under 
age, her share of the fund shall be settled so as to devolve after her 
death upon such of her children as shall attain the age of 18. Any 
daughter of the testator to whom the direction applies must be in 
eaisteflce at his decease, and any protion of the fund which may 
eventually be settled as dnected must vest not later than 18 yeais 
from the death of the daughtei whose share it was. All these pro- 
visions are valid. 

Bequest to a 102. If a bequest is made to a class of persons, with 
class, some of regard to some of whom it is inoperative by reason of 
undS^uie^n ^ ie rules contained m the two last pr§cedmg sections, 
sections loo and or either of them, such bequest shall be wholly 
w* void. 

j Illustrations, 

f (a) A fund is bequeathed to A for life, and after his death to all 
/his children who shall attain the age of 25 A survives the teslatoi, 
and has some children living at the testator’s death. Each child of 
■ A’s living at the testator’s death must attain the age of 25 (if at all) 
within the limits allowed for a bequest But A may have cluldien 
after the testator’s decease, some of whom may not attain the age of 
25 until more than 18 years have elapsed aftei the decease of A The 
bequest to A’s children, therefore, is inoperative as to any chi d burn 
after the testator’s death ; and, as it is given to all Ins children as a 
class, it is not good as to any division of that cla**, but is wholly 
void. 

(5) A fund is bequeathed to A for his life, and after his death to 
B, C, D and all other the children of A who hhaH atnm the age of 
25. B, C, I) are children of A living at the te^urois decks'. In 
all other respects the ca^e is the same as that suppos'd m iihistrarou 
(a). The mention of B, C and by name does not patent the be- 
quest from being regarded as a bequest to a class, and the bequest is 

103 Where a bequest is void by reason of any of 
the rules contained m tne tlnee last p ceeclmg sec- 
tions, any bequest contained in the same will, and 
intended to take efLtt after or upon failme of such 
pnor bequest, is also void. * 

lUnstnttions 

(a) A fund is bequeathed to A for his life, and after his death 
to such of his sons as shall fiisfc attain the age of 25, for his life, 


wholly void. 

Bequest; to 
take eiieet on 
failuie of be- 
quest void under 
section 100, 101 
01 102. 9 
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and after the decease of such son to B. A and B survive the testator* 
The bequest to B is intended to take effect after the bequest to such 
of the sons of A as shall first attain the age of 25, which bequest 
void under section 101. The bequest to B is void. 

(b) A fund is bequeathed to A for his life, and after his death 
to such of his sons as shall first attain the age of 25, and, if no son 
of A shall attain that age, to B. A and B survive the testator. The 
bequest to B is intended to take effect upon failure of the bequest 
to such of A’s sons as shall first attain the age of 25, which bequest 
is void under section 10 1. The bequest to B is void. 

Effect of duec- 104. direction to accumulate the income arising from 
tion foi aecumu- any property shall be void ; and the property shall be 
lation disposed of as if no accumulation had been directed. 

Exception .-* Where the property is immoveable, or where accumu- 
lation^ is directed to be made from the death of the testator, the 
direction shall be valid in respect only of the income arising from 
the property within one year next following the testator’s death ; 

and at the end of the year such property and income shall be 
disposed of, lespectively, as if the period during which the accumu- 
lation has been directed to be made had elapsed. 

Illustrations . 

(a) The will directs that the sum of 10,000 rupees shall be 
invested m Government securities, and the income accumulated for 
20 years, and that the principal, together with the accumulation, 
shall then be divided between A, B and C. A, B and O are entitled 
to receive the sum of 10,000 rupees at the end of the year from the 
testator’s death 

(b) The will directs that 10,000 rupees shall be invested, and 
the income accumulated until A shall marry, and shall then be paid 
to him. A is entitled to receive 10,000 rupees at the end of a year 
from the testator’s death. 

(c) The will directs that the fents of the farm of Sultanpur 
shall be accumulated for ten years, and that the accumulation shall 
be then paid to the eldest son of A. At the death of the testator 
A has an eldest son living, named B. B shall receive at the end of 
one yeai from the testator’s* death the rents which have accrued 
during the year, together with any interest which may have been 
made by investing tjiem. 

(d) The J\vill directs that the rents of the farm of Sultanpur 
shall be accumulated for ten years, and that the accumulation shall 
then be paid to the eldest son of A. At the death of the testator, 

A has no son. The bequest is void. 
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(< e ) A bequeaths a sum of money to B f to be paid to him when 
he shall attain the age of 18, and directs the interest to be accumu- 
lated till he shall arrive at that age. At A’s death the legacy 
becomes vested in B ; and so much of the interest as is not required 
for his maintenance and education is accumulated, not by reason 
of the direction contained in the will, but in consequence of B J s 
minority. 

n 105. No man having a nephew or nice or any nearer relative 
Bequest to have power to bequeath any pi operty to religious 

religious or or charitable uses, except by a will executed not less 
charitable uses, than twelve months before his death, and deposited 
withm six months from its execution m some place provided by law 
for the safe custody of the wills of living persons. 

Illustrations . 

A having a nephew makes a bequest by a will not executed nor 
deposited as required — 


for the relief of poor people ; 

for the maintenance of sick soldiers ; 

for the erection or support of a hospital ; 

for the education and preferment of orphans ; 

for the support of scholars ; 

for the erection or support of a school ; 

for the building and repairs of a bridge ; 

for the making of roads ; 

for the erection or support of a church ; 

for the repairs of a church ; 

for the benefit of ministers of religion ; 

for the fonnation or support of a public garden. 

All these bequests are void. 


PABT XIII. 


Of the Vesting of Legacies. 

106. Where by the terms of a bequest the legatee is not 
entitled to immediate possession of the thing be- 
ing) of leg^^ queathed, a right to receive it at the proper time shall, 
wiien payment unless a contrary intention appears by the will, be- 
postponed ? SS1011 come vested in legatee on the testator's death, 
and shall pass to the legatee's representatives if he 
dies before that time and without having received^sthe legacy. 

And in such cases the legacy i ? from the testator'^death said to 
be vested in interest. 

Explanation . — An intention that a legacy to any person shall 
not become vested in interest in him is not to be inferred merely 
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from a provision whereby the payment or possession of the thing 
bequeathed is postponed, or whereby a prior intei est therein is be- 
queathed to some other person, 01 whereby the income arising from 
Vie fund bequeathed is directed to be accumulated until the time 
of payment arrives, or from a provision that, if a particular event 
shall happen, the legacy shall go over to another person. 

Illustrations , 


(a) A bequeaths to B 100 rupees, to be paid to him at the 
death of C. On A’s death the legacy becomes vested in interest in B, 
and if he dies before C, his representatives are entitled to the legacy. 

(5) A bequeaths to B 100 rupees, to be paid to him upon his 
attaining the age of 18. On A’s death the legacy becomes vested 
in interest in B? 

(e) A fund is bequeathed to A for life, and after Ins death to B. 
On the testator’s death the legacy to B becomes vested m interest 
in B. 

(cl) A fund is bequeathed to A until B attains the age of 18, 
and then to B. The legacy to B is vested m interest from the tes- 
tator s death. 

(i e ) A bequeaths the whole of his property to B upon trust to 
pay certain debts out of the income, and then to make over the 
fund to C. At A’s death the gift to C becomes vested m interest 
m him. 


(/) A fund is bequeathed to A, B and C in equal shares, to be 
paid to them on their attaining the age of 18 respectively, with a 
proviso that, if all of them die under the age of 18, the legacy shall 
devolve upon V. On the death of the testator, the shares vest 
in interest m A, B and C, subject to be devested in case A, B and O 
shall all die under 18, and, upon the death of any of them (except 
the last survivor) under the age of 18, his vested interest passes, so 
subject, to his representatives. 


Date of vest- 
ing when legacy 
contingent upon 
specified uncer- 
tain event. 


107. A legacy becftieathed in case a specified un- 
certain event shall happen does not vest until that 
event happens. 


A legacy bequeathed in c*ase a specified uncertain event shall not 
happen does not vest until the happening of that event becomes im- 
possible. * 

In eithtj case, until the condition has been fulfilled, the interest 
of the legatee is called contingent. 

Exception —Where a fund in bequeathed to any person upon his 
attaining a qiarticular age, and the will also gives to him absolutely 
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tbe income to arise from the fund before* he reaches that age, or 
directs the income, or so much of it as may be necessary, to be appli- 
ed for his benefit, the bequest of the fund is not contingent. 

Illustrations. 

(a) A legacy is bequeathed to D in case A, B and C shall all 
dietfii^der the age of 18. D has a contingent interest m the legacy 
uTttil A, B and C all die under 18, or one of them attains that age. 

( b ) A sum of money is bequeathed to A “in case he shall attain 
the age of 18,” or, “when he shall attain the age of 18.” A 7 s interest 
in the legacy is contingent until the condition shall be fulfilled by his 
attaining that age. 

(c) An estate is bequeathed to A for life, and a£ter his death to 
B if B shall then be living ; but if B shall not be then living, to C. 
A, B and C survive the testator. B and C each take a contingent in- 
terest m the estate until the event which is to vest it m one or 
in the other shall have happened. 

(d) An estate is bequeathed as in the case last supposed. B dies 
in the lifetime of A and C. Upon the death of B, C acquires a vested 
right to obtain possession of the estate upon A’s death. 

(c) A legacy is bequeathed to A when she shall attain the age of 
18, or shall mairy under that age with the consent of B, with a pro- 
viso that, if she shall not attain 18, or marry under that age with B’s 
consent, the legacy shall go to C. A and C each take a contingent in- 
terest in the legacy. A attains the age of 18. A becomes absolutely 
entitled to the legacy although she may have married under 18 with- 
out the consent of B. 

( f) An estate is bequeathed to A until he shall marry, and after 
that event to B. B’s inteiest in the bequest is contingent until the 
condition shall be fulfilled by A’s marrying. 

(g) An estate is bequeathed to A until he shall take advan- 
tage of the Act for the Relief of Insolvent Debtors, and after that 
event to B. B 5 s interest in the Request is contingent until A takes * 
advantage of the Act. 

(h) An estate is bequeathed to A if he shall pay 500 rupees 
to B. A’s interest in the bequest is contingent until he has paid 
500 rupees to B. 

(i) A leaves his farm of SuMnpur Khurd to B, if B shall 
convey his own farm of Sultanpur Buzurg to ® B’s interest m 
the bequest is contingent until he* has conveyed th£ latter farm 
to C. 

(j) A fund is bequeathed to A if B shall not marry C within 
five years after the testator’s death. A’s interest in the legacy is 
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contingent until the condition shall be fulfilled by the expiration of 
the five years without B’s having married C, or by the occurrence, 
- within that period, of an event which makes the fulfilment of the 
"condition impossible. 

(&) A fund is bequeathed to A if B shall not make any pro- 
vision for him by will. The legacy is contingent until B<s death. 

(T) A bequeaths to B 500 rupees a year upon his attaining 
the age of 18, and directs that the inteiest, or a competent part 
thereof, shall be applied for his benefit until he reaches that age. 
The legacy is vested. 


( m ) A bequeaths to B 500 rupees when he shall attain the age of 
18, and directj that a certain sum, out of another fund, shall be ap- 
plied for his maintenance until he arrives at that age. The legacy 
is contingent. 


Vesting of in- 
terest in bequest 
to sucli members 
of a class as shall 
have attained 
particular age. 


108. Where a bequest is made only to such mem- 
bers of a class as shall have attained a particular age, 
a person who has not attained that age cannot have a 
vested interest in the legacy. 


Illustration. 

A fund is bequeathed to such of the children of A as shall attain 
the age of 18, with a direction that, while any child of A shall be 
under the age of 18, the income of the share, to which it may be pre- 
sumed he will be eventually entitled, shall be applied for his mainten- 
ance and education. No child of A who is under the age of 18 has a 
vested interest in in bequest. 


PART XIV. 

Of Onerous Requests. 

109. Where a bequest imposes an obligation on 
ouSt er0US b6 ' l e g atee ; cm take nothing by it unless he accepts 
it fully. 

Illustration. 

A having shares in (X), a prosperous joint stock company, ano 
also shares *n (Y), a joint stock company m difficulties, in respect of 
which shares heavy calls are expected to be made, bequeathed to B 
all his shares in joint stock companies. B refuses to accept the 
shares in (Y), He forfeits the shares in (X). 
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One of two 
separate and in- 
dependent be- 
quests to same 
person may be 
accepted, and 
the other re- 
fused. 


110. Where a will contains two separate and in- 
dependent bequests to the same person, the legatee is 
at liberty to accept one of them and refuse the other^ 
although the former may be beneficial and the latter 
onerous. 


Illustration 


A having a lease for a term of years of a house at a rent which 
he and his representatives are bound to pay during the term, and' 
which is higher than the house can be let for, bequeaths to B the 
lease and a sum of money. B refuses to accept the lease. He shall 
not by this lefusal forfeit the money. 


PART. XV. 


Of Contingent Bequests. 


Bequest con- 
tingent upon 
specified un- 
certain event, 
no time being 
mentioned for 
its occurrence. 


111. Where a legacy is given if a specified uncer- 
tain event shall happen, and no time is mentioned in 
the will for the occurrence of that event, the legacy 
cannot take effect unless such event happens before the 
period when the fund bequeathed is payable or dis- 
tributable. 

Illustrations. 


(a) A legacy is bequeathed to A, and, in case of his death, to B. 
If A survives the testator, the legacy to B does not take effect. 

(&) A legacy is bequeathed to A, and in case of his death with- 
out children, to B. If A survives the testator or dies in his lifetime 
leaving a child, the legacy to B does not take effect. 

(c) A legacy is bequeathed to A when and if he attains the age of 
18, and, in case of his death, to B. A attains the age of 18. The 
legacy to B does not take effect. 

(d) A legacy is bequeathed to A for life, and after his death to 
B, and, “ in case of B 5 s death without children/' to C. The words 
“in case of B’s death without children” are to be understood as mean- 
ing in case B shall die without children during the lifetime of A. 

(e) A legacy is bequeathed to A for life, and after his death to 

B, and, “ incase of B’s death/ 5 to G. The words u in case of B’s death 55 
are to be considered as meaning “ in case B shall die in the lifetime 
of A/ 5 . • 

B h qU ? St fca* t0 1*2. Where a bequest is made to such of certain 
persons as G1 shan persons as shall be surviving at some period, but the 
be guiviyiug at exact period is not specified, the legacy shall go to such 
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some period not of them as shall be alive at the time of payment or dis- 
specified. tribution, unless a contrary intention appear by the will. 

Illustrations , 

(a) Property is bequeathed to A and B, to be equally divided be- 
tween them, or to the survivor of them. If both A and B survive 
the testator, the legacy is equally divided between them. If A dies 
before the testator, and B survives the testator, it goes to B. " * - 

t (b) Property is bequeathed to A for life, and after his death to 
B and C, to be equally divided between them, or to the survivor of 
them. B dies during the life of A ; C survives A. At A’s death 
the legacy goes to C. 

(c) Property is bequeathed to A for life, and after his death to B 
and C, or the survivor, with a direction that, if B should not survive 
the testator, his children are to stand in his place. 0 dies during the 
life of the testator ; B survives the testator, but dies in the lifetime 
of A. The legacy goes to the representative of B. 

( d ) Property is bequeathed to A for life, and after his death to 
B and C, with a direction that, in case either of them dies in the life- 
time of A, the whole shall go to the survivor. B dies in the lifetime 
of A. Afterwards C dies in the lifetime of A. The legacy goes to the 
representative of 0. 

PART XVI. 

Op Conditional Bequests. 

Bequest upon 113. A bequest upon an impossible condition is 
Impossible eon- void, 
dition. 

Illustrations. 

{a) An estate is bequeathed to A on condition that he shall 
walk 100 miles in an hour. The bequest is void. 

(b) A bequeaths 50u rupees to ^B on condition that he shall 
marry A's daughter. A J s daughter was dead at the date of the will. 
The bequest is void. 

Bequest upon 114.^ A bequest upon a condition, the fulfilment 

illegal or im- of which would be contrary to law or to moralitv 
moral condi tio n, Jg * * 

r Illustrations. 

( a ) bequeaths 500 rupees to B on condition that he shall 
murder C. The bequest is void. 

. (&) , A bequeaths 5,000 rupees to his niece if she will desert her 

hsusbaad. The bequest is void. 
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115. Where a will imposes a„condition to be fulfilled 
«onaiSoa e preoe- before the legatee can take a vested interest in the 
dent to vesting thing bequeathed, the condition shall be considered to „ 
of legacy have been fulfilled if it has been substantially com-^ 

plied with. 

Illustrations. 

•(o$ A legacy is bequeathed to A on condition shat he shall marry 
with the consent of B, C, D and E. A marries with the written 
consent of B. C is present at the marriage. D sends a present to 
A previous to the marriage. E has been personally informed by A 
of his intentions, and has made no objection. A has fulfilled the 
condition. 

(b) A legacy is bequeathed to A on condition that he shall marry 
with the consent of B, C and D D dies. A marries whth the consent 
of B and G. A has fulfilled the condition. 

(c) A legacy is bequeathed to A on condition that he shall marry 
with the consent of B, C and D. A marries in the lifetime of B, 

O and D, with the consent of B and C only. A has not fulfilled 
the condition. 

( d ) A legacy is bequeathed to A on condition that he shall 
marry with the consent of B, C and D. A obtains the unconditional 
assent of B, G and D to his marriage with E Afterwards B, C and D 
capriciously retract their consent. A marries E. A has fulfilled 
the condition. 

(e) A legacy is bequeathed to A on condition that he shall marry 
with the consent of B, C and D. A marries without the consent of 
B, C and D, but obtains their consent after the marriage. A has not 
fulfilled the condition. 

(/) A makes his will, whereby he bequeaths a sum of money 
to B if B shall marry with the consent of A’s executors. B marries 
during the lifetime of A, and A afterwards expresses his approba- 
tion of the marriage. A dies. The bequest to B takes effect. 

($) A legacy is bequeathed to A if he executes a certain docu- 
ment within a time specified in the will. The document is executed 
by A within a reasonable time, but not within the time specified in 
the will* A has not performed the condition, and is not entitled to 
receive the legacy. 

116. Where there is a bequest to one person and a bequest of 
the same thing to another, if the prior bequest shall 
and^on 8 failure fail? the second bequest shall take effect upon the 
of pnor bequest, failure of the prior bequest, although the failure may 
toB * not have occurred in the manner contemplated by 

the testator. 
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, Illustrations. 

(a) A bequeaths a sum of money to his own children surviving 
him, and, if they all die under 18, to B A dies without having ever 

"had a child. The bequest to B takes effect. ° 

(b) A bequeaths a sum of money to B, on condition that he shall 
execute a certain document within three months after A’s death 
and, if he should neglect to do so, to C. B dies m the testator’s 
lifetime. The bequest to C takes effect 

117. Where the will shows an intention that the second bequest 
shall take effect only in the event of the first bequest 
bequest not to filing in a particular manner, the second bequest 
take effect on shall not take effect unless the prior bequest fails m 
failure of first, that particular manner. 

* Illustration. 

A makes a bequest to his wife, but, in case she should die in his 
lifetime, bequeaths to B that which he had bequeathed to her. A 
and his wife perish together, under circumstances which make it 
impossible to prove that she died before him. The bequest to B 
does not take effect. 

Bequest over 118< A Request may be made to any person with 
conditional upon the condition superadded that in case a specified un- 
not Pe ha Ug emn r certa * n evetlt shall happen the thing bequeathed shall 
SVpJSrS g° to another person, or that in case a specified un- 
certain event. certain event shall not happen the thing bequeathed 
shall go over to another person. 

In each case the ulterior bequest is subject to the rules contained 
in sections 107, 108, 109, 110, 111, 112, 113, 114, 116, 117. 

Illustrations . 

(a) A sum of money is bequeathed to A, to be paid to him 
at the age of 18, and, if he shall die before he attains that age 
to B. A takes a vested interest in the legacy, subject to be devested 
and to go to B in case A shall die uncter 18. 

(5) An estate is bequeathed to A with a proviso that if A shall 
dispute the competency of the testator to make a will the estate 
shall go to B. A disputes the competency of the testator to make 
a will. The estate goes to B*. 

(c) A sum of money is bequeathed to A for life, and after his 
death to B, but if B shall then he dead, leaving a son, such son is to 
stand in the place of B. B tak$s a vested interest in the legacy, 
subject to be*devested if he dies leaving a son in A’s lifetime. 

(d) A sum of money is bequeathed to A and B, and if either 
should die during the life of C, then to the survivor living at the 



THE INDIAN SUCCESSION ACT. 


47 


death of 0. A and B die before 0. The gift over cannot take effect, 
but the representative of A takes one-half of the money, and the 
representative of B takes the other half. 

(e) A bequeaths to B the interest of a fund for life, and directs 
the fund to be divided at her death, equally among her three children 
or such of them as shall be living at her death. All the children 
of Btd^e m B J s* lifetime. The bequest over cannot take effect, but 
tbh interests of the children pass to their representatives. ' 

Condition must An ulterior bequest of the kind contemplated 

be strictly fui- by the last preceding section cannot take effect, unless 
mled * the condition is strictly fulfilled. 

Illustrations, 

(a) A legacy is bequeathed to A, with a proviso that, if he 
marries without the consent of B, C and D, the legacy shall go to E. 
D dies. Even if A marries without the consent of B and C, the gift 
to E does not take effect. 

(b) A legacy is bequeathed to A, with a proviso that, if he 
marries without the consent of B, the legacy shall go to C. A marries 
with the consent of B. He afterwards becomes a widower and 
marries again without the consent of B. The bequest to C does not 
take effect. 

(< o ) A legacy is bequeathed to A, to be paid at 18 , or marriage, 
with a proviso that, if A dies under 1 8 or marries without the con- 
sent of B, the legacy shall go to C. A marries under 18, without the 
consent of B. The bequest to C takes effect. 

On iuai be- *20. If the ulterior bequest be not valid, the ori- 
qnesfnotaffect’ gmal bequest is not affected by it. 
ed by invalidity 
of second. 

Illustrations . 

(a) An estate is bequeathed to A for his life, with a condition 
superadded that, if he shall not on a given day walk 100 miles in 
an hour, the estate shall go to B. The condition being void, A retains 
his estate as if no condition had been inserted in the will. 

(5) An estate is bequeathed to A for her life, and, if she do not 
desert her husband, to B. A is entitled to the estate during her life 
as if no condition had been inserted in the will. ' 

(c) An estate is bequeathed A for life, and, if fie marries, to 
the eldest son of B for life. B, at the date of the testator’s death, 
had not had a son. The bequest over is void under section 92, and 
A is entitled to the estate during his life. 
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Bequest con- 
ditioned that it 
shall cease to 
Jiave eftect m 
case spe cified 
uncertain event 
shall happen or 
not happen. 


121. A bequest may be made with the condition 
superadd ed that it shall cease to have effect in case a 
specified uncertain event shall happen, or in case a 
specified uncertain event shall not happen. 

Illustrations. 


(a) An estate is bequeathed to A for his life, with a proviso that 
in case he shall cut down a certain wood, the bequest shall cease to 
have any effect A cuts down the wood. He loses his life-interest 
in the estate. 


(b) An estate is bequeathed to A, provided that, if he marries 
under the age of 25 without the consent of the executors named 
in the will, the estate shall cease to belong to him A marries under 
25 without the consent of the executors. The estate ceases to belong 
to him. 

(c) An estate is bequeathed to A, provided that, if he shall not 
go to England within three years after the testator's death, his in- 
terest in the estate shall cease. A does not go to England within 
the time prescribed. His interest in the estate ceases. 


(d) An estate is bequeathed to A, with a proviso that, if she be- 
comes a nun, she shall cease to have any interest m the estate. A 
becomes a nun. She loses her interest under the will. 


( e ) A fund is bequeathed to A for life, and after his death to B, 
if B shall be then living, with a proviso that, if B shall become a nun, 
the bequest to her shall cease to have any effect. B becomes a nun m 
the lifetime of A. She thereby loses her contingent interest in the 
fund. 


122. In order that a condition that a bequest shall cease to 
Suet e ondi- ^ave effect may be valid, it is necessary that the event 
turn must not be to which it relates be one which could legally constitute 
invalid under the condition of a bequest as contemplated by the 
section 107. io7th section. 


Besult of lega- 
tee rendering 
impossible or in- 
definitely post 
poning act for 
winch no time 
specified, and on*-* 
son-perform- O 
anoe of which 
abject-matter to 
go over. 


123. Where a bequest is made with a condition 
superadded that, unless the legatee shall perform a 
certain act the subject-matter of the bequest shall go 
to another person, or the bequest shall cease to have 
effect ; but no time is specified for the performance of 
the act ; if the legatee takes any step which renders 
impossible or indefinitely postpones the performance of 
the act required, thelegacy shall go as if the legatee 
had died without performing such act. 
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Illustrations. 

(a) A bequest is made to A with a proviso that, unless he enters 
the army, the legacy shall go over to B. A takes holy orders, au$ 
thereby renders it impossible that he should fulfil the condition. B is 
entitled to receive the legacy. 

(b) A bequest is made to A with a proviso that, it shall cease to 
have my effect if he does not mai ry B ? s daughter. A marries a 
stranger and thereby indefinitely postpones the fulfilment of the con- 
dition. The bequest ceases to have effect. 

124. Where the will requires an act to be performed 
0 f Perf condition s by the legatee within a specified time, either as a con- 
precedent or dition to be fulfilled before the legacy is enjoyed, or as 
m s S ecified time" a eo^d 1 ^ 011 upon the non-fulfilment of which the 
mspeci e 1 subject-matter of the bequest is to go over to another 
person, or the bequest is to cease to have effect ; the act must be 
performed within the time specified, unless the peiformance of it be 
Further time prevented by fraud, in which case such further time 
m case of fraud, shall be allowed as shall be requisite to make up for 
the delay caused by such fraud. 


PART XVII. 

Of Bequests With Directions as to Application or Enjoyment. 


Direction that 125. Where a fund is bequeathed absolutely to or 
ed^n ^ 0 articular ^ or ^ ie ^ )ene ^ t an y person, but the will contains a 
maimer ^follow- direction that it shall be applied or enjoyed m a parti- 
mg absolute be- cular mannei, the legatee shall be entitled to receive 

o?for benefit 6 of the fumi lf tbe wl11 bad contained no such dn ec- 
any person, tion. 

Illustration. 

A sum of. money is bequeathed towards purchasing a country 
residence for A, or to purchase an annuity for A, or to purchase a 
commission in the army for A, or to place A in any business. A 
chooses to receive the legacy in money. He is entitled to do so. 


126. Where a testator absolutely bequeaths a fund, so as to 
Direction that sever it from his own estate, but directs that the 
mode of enjoyment of it by the' legate shall be 
restricted, so as to secure a specified b<£nefit for the 
legatee ; if that benefit cannot be obtained for the 


mode of enjoy- 
ment of absolute 
bequest is to be 
lestneted, to 

‘“o } i-ouajLivo uc uuufciutsu ior tne 

benefit for lega- the fund belongs to him as if the will had 

contained no such direction. 


tee, 



50 


THE INDIAN SUCCESSION ACT. 


, Illustrations. 

{a) A bequeaths the residue of his property to be divided equally 
among his daughters, and directs that the shares of the daughters 
shall be settled upon themselves respectively for life, and be paid 
to their children after their death. All the daughters die unmarried. 
The representatives of each daughter are entitled tQ her shaie of 
the residue. r 

(b) A directs his trustees to raise a sum of money for his 
daughter, and he then directs that they shall invest the fund, and 
pay the income arising from it to her during her life, and divide the 
principal among her children after her death. The daughter dies 
without having ever had a child. Her representatives are entitled 
to the fund. 

127. Where a testator does not absolutely bequeath a fund, so 
as to sever it from his own estate, but gives it for cer- 
f und for certain tain purposes, and part of those purposes cannot be 
purposes, some fulfilled, the fund, or so much of it as has not been 
? f tS&ST* exhausted upon the objects contemplated by the will, 
Je " ita * remains a part of the estate of the testator. 

Illustrations. 

(a) A directs that his trustees shall invest a sum of money in a 
particular way, and shall pay the interest to his son for life, and at 
bis death shall divide the principal among his children. The son 
dies without having ever had a child. The fund, after the son's 
death, belongs to the estate of the testator. 

(b) A bequeaths the residue of his estate to be divided equally 
among his daughters, with a direction that they are to have the in- 
terest only during their lives, and that at their decease the fund 
shall go to their children. The daughters have no children. The 
fund belongs to the estate of the testator. 

PART 5-YIII. 

Of Bequests to an Executor. 

Legatee named 128. If a legacy is bequeathed to a person who is 
as executor can- named an executor of the will, he shall not take the 
Sf shews mten- ^ e ^ ac 7 unless he proves the will or otherwise manifests 
tion to act as an intention to act as executor, 
executor. <r 

Illustration. 

A legacy is given to A, who i$ named an executor. A orders 
the funeral according to the directions contained in the will, and 
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dies a few days after the testator, without having proved the will. 
A has manifested an intention to act as executor. 

PAET XIX. 

Of Specific Legacies. 

i* 

m *1£9. Where a testator bequeaths to any person a specified part 
Specific ie- of his property, which is distinguished from all other 
gacy defined. parts of his property, the legacy is said to be specific. 

Illustrations. 


(a) A bequeaths to B — 

“ the diamond ring presented to him by C . 5> 

* l his gold chain * 

“ a certain bale of wool 
“ a certain piece of cloth 

“ all his household-goods which shall be in or about his 
dwelling-house in M Street, in Calcutta, at the 
time of his death 

“ the sum of 1,000 rupees in a certain chest 
“ the debt w r hich B owes him 

“ all his bills, bonds and securities belonging to him, 
lying in his lodgings in Calcutta 
C£ all his furniture m his house in Calcutta 
lt all his goods on board a certain ship then lying in the 
i iver Hughh 

“ 2,000 rupees which he has in the hands of C : v 
“the money due to him on the bond of D * ,s 
“his mortgage on the Ram pur factory 
“one-half of the money ow'ing to him on his mortgage 
of Rampur factory 

“ 1,000 rupees, being part of a debt due to him from 
C 


“ his capital stock #f 1,000/. in East India Stock 
“ his promissory notes of the Government of India 
for 10,000 rupees in their 4 per cent, loan : 5 * 

“ all such sums of money as his executors may, after 
his death, receive m respect of the debt due to him 
from the insolvent fiimof D and Company . J? 

“ all the wine which he may have in his cellar at the 
time of his death % 

“ such of his horses as J3 may select •” • 

“ all his shares in the Bank of Bengal 9 
“ all the shares in the Bank of Bengal which he may 
possess at the time of his death 
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t£ all the money which he has in the 5J per cent, loan of 
the Government of India 

u all the Government securities he shall be entitled to 
at the time of his decease 

Each of these legacies is specific. 

(b) A, having Government promissory notes for 10,000 rupees, 
bequeaths to his executors “ Government promissory notes for tO^GO 
rupees m trust to sell” for the benefit of B. The legacy is specific. 

(c) A, having property at Benares, and also in other places, be- 
queaths to B all his property at Benares. The legacy is specific. 

(d) A bequeaths to B — 

his house in Calcutta, 
hfs zamindan of Eampur : 
his taluq of Ramnagar . 
his lease of the indigo-factory of Salkya : 
an annuity of 500 rupees out of the rents of his zamin- 
dari of W. 

A directs his zamindari of X to be sold, and the proceeds to be 
invested for the benefit of B. 

Each of these bequests is specific. 

(e) A by his will charges his zamindari of Y with an an- 
nuity of 1,000 rupees to C during his life, and subject to this charge 
he bequeaths the zamindari to D. Each of these bequests is specific. 

(/) A bequeaths a sum of money — 

to buy a house in Calcutta for B 
to buy an estate in zila Farid pur for B : 
to buy a diamond ring for B : 
to buy a horse for B ; 

to be invested in shares in the Bank of Bengal for B : 
to be invested in Government securities for B : 

A bequeaths to B — 

u a diamond ring : 3 ’ 

“ a horse 

<£ 10,0000 rupees worth of Government securities :’ J 
Ci an annuity of 500 rupees 
<£ 2,000 rupees, to be paid in cash 

“ so much money as will produce 5,000 rupees 4 per 
dent. Government securities.” 

r 

These bGquests are not specific. 

(#) A, having property in England and property in India, be- 
queaths a legacy to B, and directs that it shall be paid out of the 
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property which he may leave in India. He >also bequeaths a legacy 
to C, and directs that it shall be paid out of the property which he 
may leave in England. No one of these legacies is specific. ^ 


Bequest of sum 
certain where 
stocks, &c , m 
which invested 
are^e^pribed. 


130. Where a sum certain is bequeathed, the lega- 
cy is not specific merely because the stocks, funds 
or securities m which it is invested are described in 
the will. 

Illustration. 


A bequeaths to B — 

u 10,000 rupees of his funded property .” 

“ 10,000 rupees of his property now invested in shares 
of the East Indian Railway Company .” 

“ 10,000 rupees, at present secured by mortgage of 
Rampur factory.” ^ 


No one of these legacies is specific. 

131. Where a bequest is made in general terms, of 
a certain amount of any kind of stock, the legacy is 
not specific merely because the testator was, at the 
date of his will, possessed of stock of the specified 
kind, to an equal or greater amount than the amount 
bequeathed. 

Illustration. 


Bequest of 
stock where tes- 
tator had at date 
of will, equal or 
greater amount 
of stock of same 
kind. 


A bequeaths to B 5,000 rupees five per cent. Goveimment securi- 
ties. A had at the date of the will five per cent. Government secu- 
rities for 5,000 rupees. The legacy is not specific. 

^Bequest of 132 . A money legacy is not specific merely be- 
notpayanleuiit]! cause the will directs its payment to be postponed 
part of testator’s until some part of the property of the testator shall 
ed°o P f er m certain ^ ave .^ een reduced to a ceitain form, or i emitted to a 
way. certain place. 

Illustration. 


A bequeaths to B 10,000 rupees and directs that this legacy shall 
be paid as soon as A’s pioperty^m India shall be realized m England. 
The legacy is not specific. 

when enume- ^3. ^^ere a contains a bequest of the resi- 
sted articles* due of the testator’s property along with an enumera- 
not deemed spe- tion of some items of property not previously be- 
thed? ly bequea " queathed, the articles enumerated shall not be deemed 
to be specifically bequeathed. 

Retention in ^kere property is specifically bequathed to 

form, of specific ^wo 0l * moie persons fn succession, it sfifell be retained 
bequest to seve- in the form in which the testator left it, although it 
succession!* 3 m raa y ^e suc ^ a mature that its value is continually 
decreasing. 
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Illustrations, 

{a) A, having a lease of a house for a term of years, 15 of which 
"were un expired at the time of his death, has bequeathed the lease 
to B for his life, and after B 5 s death to C. B is to enjoy the property 
as A left it, although, if B lives for 15 years, C can take nothing 
under the bequest. 

(5) A, having an annuity during the life of B, bequeaths if to 
C for his life, and after C’s death to D. C is to enjoy the annuity 
as A left it, although, if B dies before D , D can take nothing under 
the bequest. 

135. Where property comprised in a bequest to two or more 
Sale and in- persons in succession is not specifically bequeathed, 
vestment of pro- ifc shall, in the absence of any direction to the con- 
Ce6 t S be* u eatii" ^ rar y? be s0 ^> and the Proceeds of the sale shall be 
e| r to two* or be invested in such securities as the High Court may, 
more persons m by any general rule to be made from time to time, 
succession. authorize or direct, and the fund thus constituted 
shall he enjoyed by the successive legatees according to the terms 
of the will. 

Illustration . 

A, having a lease for a term of years bequeaths “ all his property” 
to B for hfe, and after B’s death to C. The lease must be sold, and 
the proceeds invested as stated in the text, and the annual income 
arising from the fund is to be paid to B for life. At B’s death the 
capital of the fund is to be paid to C. 

136. If there be a deficiency of assets to pay lega- 
cies, a specific legacy is not liable to abate with the 
general legacies. 

PAET XX. 

Of Demonstrative Legacies. 

137. Where a'testator bequeaths a certain sum of money, or a 
certain quantity of any other commodity, and refers 
leSicydefinedJ 6 a P art i° u ^ ar Eund or stock so as to constitute the 
same the primary fund or stock out of which payment 
is to be made, the legacy is said to be demonstrative. 

Explanation , — The distinction between a specific legacy and a 
demonstrative legacy consists in this, that 

where specified property is given to the legatee, the legacy is 
specific ; 


Where defici- 
ency of assets to 
pay legacies, spe- 
cific legacy not 
to abate with 
general legacies. 
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Where the legacy is directed to be paid out of specified property 
it is demonstrative. 

Illustrations . 

(a) A bequeaths to B 1,000 rupees, being part of a debt due to 
him from W. He also bequeaths to C 1,000 rupees to be paid out 
of the debt due to him from W. The legacy to B is .specific ; the 
l$g%cy to C is demonstrative. 

(5) A bequeaths to B — 

“ ten bushels of the corn which shall grow in his field 
of Greenacre 

“ 80 chests of the indigo which shall be made at his 
factory of Eampui 

u 1,000 rupees out of his five per Cfcnt. promissory 
notes of the Government of India : 

an annuity of 500 mpees “from his funded pio- 
perty 

“ 1,000 rupees out of the sum of 2,000 rupees due 
to him by C.” 

A bequeaths to B an annuity, and directs it to be paid out of the 
rents arising from his taluq of Ramnagar. 

A bequeaths to B — 

“ 10,000 rupees out of his estate at Ramnagar, or 
chaiges it on his estate at Ramnagar : 

“ 10,000 lupees, being his share of the capital embarked 
in a certain business ” 

Each of these bequests is demonstiative. 

Order of pay- 138. Where a portion of a fund is specifically be- 
men t when queathed and a legacy is directed to be paid out of 
to g be y aid^out ^ ie same ^ unc ^ ^ le portion specifically bequeathed shall 
o? fundtfce sub- first be paid to the legatee, and the demonstrative 
ject of specific legacy shall be paid out of the residue of the fund, 
legacy. and, g0 f ar as ^he residue shall be deficient, out of the 

general assets of the testator. 


Illustration . 

A bequeaths to B 1,000 rupees, being part of a debt due to him 
from W. He also bequeaths to C 1,000 rupees *to be paid out of 
the debt due to him from W. The debt due to A from W is only 
1,500 rupees ; of these 1,500 rupees 1,000 rupees belong^to B, and 500 
mpees are to be paid to C. O is also to leeeive 500 rupees out 
of the general assets of the testator. 
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PART XXI. 

Of Ademption of Legacies. 

139. If anything which has been sepecifically bequeathed does 

not belong to the testator at the time of his death, or 
expiamed mptl0n has been converted into pi operty of a different kind, 
L ' 5 ^ J the legacy is adeemed ; that is, it canno^t take effect, 

by reason of the subject-matter having been withdrawn froiu 4^© 
operation of the will. * 

Illustrations . 

(a) A bequeaths to B — 

“ the diamond ring presented to him by C 
“ his gold chain 
“ a certain bale of wool 
“ a* certain piece of cloth .” 

“all his household -goods which shall be in or about 
his dwelling house in M Street, in Calcutta, at 
the time of his death.” 

A, in his lifetime, — 

sells or gives away the ring : 
converts the chain into a cup : 
converts the wool into cloth * 
makes the cloth into a garment : 

takes another house into which he removes all his 
goods. 

Each of these legacies is adeemed. 

(i b ) A bequeaths to B — 

<f the sum of 1,000 rupees in a certain chest 
“ all the horses in his stable.” 

At the death of A, no money is found in the chest, and no 
horses in the stable- The legacies are adeemed. 

(c) A bequeaths to B certain bales of goods A takes the 
goods with him on a voyage. The ship and goods are lost at sea, 
and A is drowned. The legacy is adeemed. 

140. A demonstrative legacy is not adeemed by reason that 

Non-ademp- property on which it is charged by the will does 

tion of demons- not exist at the time of the death of the testator, or 
tratave legacy. h as b een conver ted into property of a different kind ; 
but it shall in such case be paid out of the general assets of the 
testator 

Ademption of 14J. Where the thing specifically bequeathed is 
Tright 6 ^ r » ih V' ight J *? recei x e something of value from a third 
ceive something P ai v, an d the testator himself receives it, the bequest 
from third is adeemed. 

party. 
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Illustrations. 

(a) A bequeaths to B — 

“ the debt which 0 owes him • ” 
lt 2,000 rupees which he has in the hands of D 
u the money due to him on the bond of E 
“ his mortgage on the Bampur factory.*’ 

these debts are extinguished in A’s lifetime, some with and 
sotne without his consent. All the legacies are adeemed. 

( b ) A bequeaths to B “ his interest in certain policies of life 
assurance.” A in his lifetime receives the amount of the policies. 
The legacy is adeemed. 

Ademption 142. The receipt by the testator of a part of an 
pro tanto by tea- entire thing specifically bequeathed sfyall operate as 
part •STStaS an ademption of the legacy to the extent of the sum 
thing speeificai- so received, 
ly bequeathed. 


Illustration . 


A bequeaths to B “ the debt due to him by C. ,; The debt 
amounts to *10,000 rupees. C pays to A 5,000 rupees, the one-half 
of the debt. The legacy is revoked by ademption, so far as regards 
the 5,000 rupees received by A. 


Ademption 
protanto by tes- 
tator’s receipt 
of portion of en 
tire fund of 
which portion 
has been speci- 
fically bequeath- 
ed. 


143. If a portion of an entire fund or stock be 
specifically bequeathed, the receipt by the testator of 
a portion of the fund or stock shall operate as an 
ademption only to the extent of the amount so re- 
ceived ; and the residue of the fund or stock shall be 
applicable to the discharge of the specific legacy. 


Illustration . 


A bequeath to B one-half of the sum of 10,000 rupees due to 
him from W. A in his lifetime receives 6,000 rupees, part of the 
10,000 rupees. The 4,000 rupees which are due from W to A at 
the time of his death belong to B under the specific bequest. 


Order of pay- 
ment where por- 
tion of fund 
specifically be- 
queathed to one 
legatee, and le- 
gacy charged on 
same fund to an- 
other, and, tes- 
tator having re- 
ceived portion 
of that fund, re- 
mainder insuffi- 
cient to pay 
both legacies. 


144. Where a portion of a fund is specifically be 
queathed to one legatee, and a legacy charged on the 
same fund is bequeathed to another legatee; if the 
testator receives a portion of that fund, and the re- 
mainder of the fund is insufficient to pay both the 
specific and the demonstrative legacy* the specific 
legacy shall be paid first, and the residue (if any) of 
the fund shall be applied so far as it mil extend in 
payment of the demonstrative legacy, and the rest of 
the demonstrative legacy shall be paid out of the 
general assets of the testator. 


8 
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Illustration . 


A bequeaths to E 1,000 rupees, part of the debt of 2,000 rupees 
“due to him from W. He also bequeaths to C 1,000 rupees to 
be paid out of the debt due to him from W. A afterwards receives 
500 mpees, part of that debt, and dies leaving only 1,500 rupees due 
to him from W. Of these 1,500 rupees, 1,000 rupees belong to B, 
and 500 rupees are to be paid to C, C is also to receive 500 mrpe^s 
out of the general assets of the testator. 


where mp stock, 145. Where stock which has been specifically be 
specifically be- queathed does not exist at the testator’s death, the 

nofS a t d t£ s . le S a °y is adeemed, 
tator’s death. 


* Illustration . 

A bequeaths to B— 

** his capital stock of 1,000b in East India Stock 
“ his promissory notes of the Government of India for 
10,000 mpees in their 4 per cent, loan.” 


A sells the stock and the notes. The legacies are adeemed. 


Ademption 
pro tanto where 
stock, specifical- 
ly bequeathed, 
exists m part 
only at testator’s 
death. 


146. Where stock which has been specifically be- 
queathed does only in part exist at the testator’s death, 
the legacy is adeemed so far as regards that part of 
the stock which has ceased to exist. 


Illustration , 


A bequeaths to B “ his 10,000 rupees in the per cent, loan of 
the Government of India.” A sells one-half of his 10,000 rupees in 
the loan in question. One-half of the legacy is adeemed. 

Non-ademption 147. A specific bequest of goods under a descrip- 
of specific be- tion connecting them with a certain place is not 
described as con- adeemed by reason that they have been removed from 
nected with cei- such place from any^emporary cause, or by fraud, or 
rSSon Pl of e> tL without the knowledge or sanction of the testator, 
movai. 

Illustrations . 


A bequeaths to B <c all his household goods which shall be in or 
about his dwelling-house in Calcuta at the time of his death.” The 
goods are removed from the house to save them from fire. A dies 
before they brought back. „ 

A bequeaths to B 11 all his household goods which shall be in or 
about his dwelling-house in Calcutta at the time of his death.” 
During A's absence upon a journey, the whole of the goods are 
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removed from the house. A dies without having sanctioned their 
removal. 

Neither of these legacies is adeemed. 

148. The removal of the thing bequeathed from the place in 
When romoval which it is stated in the will to be situated does not 
of thing be- constitute an ademption, where the place is only 
queathed does’ re f erred to in order to complete the description of 
ademption. what the testator meant to bequeath. 

Illustrations. 

A bequeaths to B all the bills, bonds and other securities for 
money belonging to him then lying in his lodgings m Calcutta. At 
the time of his death, these effects had been removed from his lodg- 
ings in Calcutta. 

A bequeaths to B all his furniture then in his house in Calcutta. 
The testator has a house at Calcutta and another at Chinsurah, in 
which he lives alternately, being possessed of one set of furniture 
only, which he removes with himself to each house. At the time of 
his death the furniture is m the house at Chinsurah. 

A bequeaths to B all his goods on board a certain ship then 
lying in the river Hughli. The goods are removed by A’s directions 
to a warehouse, in which they remain at the time of A's death. 

No one of these legacies is revoked by ademption. 

When thing 149. ^ Where the thing bequeathed is not the right 
bequeathed is a to receive something of value from a third person, but 
received by^s- mone y 01 other commodity which shall be received 
tator from Third from the third person by the testator himself or by 
person, and tea- his representatives, the receipt of such sum of money 
his represen- or other commodity by the testator shall not constitute 
tative, receives an ademption ; 

but, if he mixes it up with the general mass of his property, the 
legacy is adeemed. 

Illustration. 

A bequeaths to B whatever sum may be received from his claim 
on C. A receives the whole of his claim on C, and sets it apart from 
the general mass of his property The legacy is not adeemed. 

150. Wheie a thing specifically bequeathed undergoes a change 
Change by between the date of the will and the testator's death, 
operation of law and the change take place by operation of law, or 
speoiflf bequest 1“ course of elution o£ the provisions of any 
between date of legal instrument under which the thing bequeathed 
tori Sath testa ' wa ? ^eld, the legacy is not adeemed by reason of 
” such change. 
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- Illustrations . 

A bequeaths to B “all the money which he has in the 5i nor 
cent, loan of the Government of India.” The securities for the 5 I 

Btoek Bnt ' l0aQ 816 COnverted durin S A ’ s lifetime into 5 per cent. 

A bequeaths to B the sum of 2, OOOZ. invested in Consols in the 

truToslt^fr f ° r A ‘ The SUm 0f 2 > 000Z - “ transferred by -jj 
trustees into A s own name. 3 ^ 

f + 1 ^ n^ UeatIlS t° ? t |? e s . um i 0,000 rupees in promissory notes 
o the Government of India which he has power, under his 
marnage-settlement, to dispose of by will. Afterwards, in A’a life- 
time, the fund is converted into Consols by virtue of an authority 
contained m the settlement. ^ 

T 

JSTo one of these legacies has been adeemed. 

151. Where a thing specifically bequeathed undergoes a change 

Change of sub- between the date of the will and the testator’s death 
jeot without tea. and the change takes place without the knowledge 

SS? kn0W - °Lmed ° f ^ t6Stat0r ’ the ^y Z nft 

Illustration. 

A bequeaths to B “ all his 3 per cent. Consols Tho PrmcnTa 
w A’s tawWge, a°ld by his agent, and the proceeds con- 

verted into East India Stock. This legacy is not adeemed. 

Stock specific- 152 mere stock which has been specifically be- 

nSl" , ent , t0 , third party on conditio/that 
it shall be replaced, and it is replaced accordingly, the 
legacy is not adeemed. S ' y > 16 


ally bequeathed, 
lent to third 
party on condi- 
tion that it be 
replaced. 


Stock specific- 
ally bequeathed 
fold but replaced 
and belonging 
to testator at has 
death. 


Wh , ere sto ? k specifically beqneathed is sold, 

norr-hLS 14 q J a K t S ty ° f the same stock is afterwards 

thewf** - and + b 5 ° ngs , t0 the testator at his death, 
the legacy is not adeemed. ’ 

PART XXII. 

Or THE Payment of Liabilities in bespect op the Subject 
of a Bequest. 

154 Where property specifically bequeathed is subiect at the 
Non-Iiabilitj death of the testator to any pledge, lien or incum- 

SSIP' p| s n o C n’nnd e er Ihd ^ ooltZl 

the bequest, shall 
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and stall (as between himself and the testator’s estate) be liable to 
make good the amount of such pledge or incumbrance. 

A contrary intention shall not be inferred from any direction 
which the will may contain for the payment of the testator’s debts 
generally. 

Explanation . — A periodical payment in the nature of land reve- 
nue or in th£ nature of rent is not such an incumbrance as is con- 
templated by this section. 


Illustrations. 

(a) A bequeaths to B the diamond ring given him by C. At 
A J s death the ring is held in pawn by D, to whom it has been pledged 
by A. It is the duty of A’s executors, if the state of the testator’s 
assets will allow them, to allow B to redeem the ring. * 

(2>) A bequeaths to B a zamindari, which at A 7 s death is subject 
to a mortgage for 10,000 rupees ; and the whole of the principal sum, 
together with interest to the amount of 1,000 rupees, is due at A’s 
death* B , if he accepts the bequest, accepts it subject to this charge, 
and is liable, as between himself and A’s estate, to pay the sum 
of 11,000 rupees thus due. 

te?X’f 10 titie ls5 - Where any thing is to be done to complete 
to things be- the testator’s title to the thing bequeathed, it is to be 

queatbed to be done a t the cost of the testator’s estate. 

at cost o£ ms 

estate. 

Illustrations . 

(a) A having contracted in general terms for the purchase of 
a piece of land at a certain price, bequeaths it to B, and dies before 
he has paid the purchase-money. The purchase-money must be 
made good out of A’s assets. 

(5) A, having contracted for the purchase of a piece of land for 
a certain sum of money, one-haJ£ of which is to be paid down, and 
the other half secured by mortgage of the land, bequeaths it to B, 
and dies before he has paid or secured any part of the purchase- 
money. One-half of the purchase-money must be paid out of 
A’s assets. 

Exoneration of . 156 ‘ ^ here there , is a bequest of any interest in 
legatee’s immo- immoveable property, in respect of which payment m 
jeaWe property the nature of land-revenue or is the nature of rent 
revenueor »ni ^ as to be made periodically, the estate of the testator 
payable peiiodi- shall (as between such estate and the legatee) make 
cally ' good such payments or a proportion of them up to the 

day of his death. 
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Illustration, 

A bequeaths to B a house, in respect of which 365 rupees are 
payable annually by way of rent. A pays his rent at the usual time, 
and dies 25 days after. A’s estate shall make good 25 rupees in 
respect of the rent. 

157. In the absence of any direction in the will, where ther^ is 
eratio f a s P eG1 ^ c ^ e q ues ^ °f stock in a Joint Stock Company, 
sp f 0 Tc era Tega- & any call or other payment is due from the testator 
tee’s stock in at the time of his death in respect of such stock, 
JomtstoekCom- suc k ca p or p a y men t shall, as between the tes- 
tator’s estate and the legatee, be borne by such estate ; 

but, if any call or other payment shall, after the testator’s death, 
become due in respect of such stock, the same shall, as between the 
testator’s estate and the legatee, be borne by the legatee if he accept 
the bequest. 

Illustrations . 

(a) A bequeathed to B his shares in a certain railway. At A’s 
death theie was due from him the sum of bl. in respect of each 
share, being the amount of a call which had been duly made, and 
the sum of bs in respect of each share, being the amount of interest 
which had accrued due in respect of the call. These payments must 
be borne by A’s estate. 

(5) A has agreed to take 50 shares in an intended Joint Stock 
Company, and has contracted to pay up 5 L in respect of each share, 
which sum must be paid before his title to the shares can be com- 
pleted. A bequeaths these shares to B. The estate of A must make 
good the payments which were necessary to complete A’s title. 

(c) A bequeaths to B his shares in a certain railway. B accepts 
the legacy. After A’s death, a call is made in respect of the shares. 
B must pay the call. 

(T 

(d) A bequeaths to B his shares in a Joint Stock Company* B 
accepts the bequest. Afterwards the affairs of the Company are 
wound up, and each shareholder is called upon for contribution. 
The amount of the contribution must be borne by the legatee. 

(e) A is the owner of ten shares in a Bailway Company. At a 
meeting held during his life time a call is made of 3 1. per share, 
payable by threei nstalments. A bequeaths his shares to B, and dies 
between the $ay fixed for the payment of the first and the day 
fixed for the payment of the second instalment, and without having 
paid the first instalment. A’s estate must pay the first instalment, 
and B, if he accepts the legacy, must pay the remaining instalments 
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PART XXIII. * 

Op bequests op Things described in general] Terms. 

* 

158. If there he a bequest of something described 
t hin g 6 described general terms, the executor must purchase for the 
in genera^ legatee what may reasonably be considered to answer 
ter^s,^ the description. 

Illustrations . 

(a) A bequeaths to B a pair of carriage-horses, or a diamond 
ring. The executor must provide the legatee with such articles if 
the state of the assets will allow it. 

(d) A bequeaths to B ei his pair of carriage-horses.” A had no 
carriage-horses at the time of his death. The legacy fails. 

PART XXIV. 


Op Bequests of the Interest or Produce op a Fund. 

159. Where the interest or produce of a fund is bequeathed to 
Bequest of any P erson J and the will affords no indication of an 
interest or pro* intention that the enjoyment of the bequest should be 
duce Of fund. 0 f ii m ited duration, the principal as well as the in- 
terest shall belong to the legatee. 

Illustrations . 


(a) A bequeaths to B the interest of his five per cent, pro- 
missory notes of the Government of India. There is no other clause 
in the will affecting those securities. B is entitled to A’s five per 
cent, promissory notes of the Government of India. 


(6) A bequeaths the interest of his 5£ per cent, promissory notes 
of the Government of India to B for his life, and after his death to 
C. B is entitled to the interest of the notes during his life ; and 
C is entitled to the notes upon B’s death. 

(c) A bequeaths to B the rgnts of his lands at X. B is entitled 
to the lands. 


PART XXV. 


Op Bequests Op Annuities. 

^ 160. Where an annuity is created by will, the legatee 

tea by wX C pay- entitled to receive it for his life only, unless a con- 
abie for life ouiy trary intention appears by the will. * And this rule shall 
mtentiou OIltr ap^ Bot be varied by th$ circumstance thz$ the annuity 
pears by mil. v is directed to be paid out of the property generally, 
or that a sum of money is bequeathed to be invested in 
the purchase of it. 
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Illustrations . 


(a) A bequeaths to B 500 rupees a year. B is entitled during 
Lis life to receive the annual sum of 500 rupees. 

(5) A bequeaths to B the sum of 500 rupees monthly. B is en- 
titled during his life to receive the sum of 500 rupees every month. 

c c 

(c) A bequeaths an annuity of 500 rupees to B for life, and on 
B’s death to C. B is entitled to an annuity of 500 rupees during his 
life. C, if he survives B, is entitled to an annuity of 500 rupees from 
B’s death until his own death. 


Period of ves- 
ting where will 
directs that 
annuity be pro- 
vided out of pro- 
ceeds of proper- 
ty, or out of pro- 
perty generally, 
or where money 
bequeathed to 
be invested in. 
purchase of an- 
nuity. 


161 Where the will directs that an annuity shall be 
provided for any person out of the proceeds of property, 
or out of property generally, or where money is be 
queathed to be invested in the purchase of an annuity 
for any person, on the testator’s death the legacy vests 
in interest in the legatee, and he is entitled at his 
option to have an annuity purchased for him, or to 
receive the money appropriated for that purpose by 
the will. 


Illustrations . 


(a) A by his will directs that his executors shall out of Ms pro- 
perty purchase an annuity of 1,000 rupees for B. B is entitled at his 
option to have an annuity of 1,000 rupees for his life purchased for 
him, or to receive such a sum as will be sufficient for the purchase of 
such an annuity. 

(5) A bequeaths a fund to B for his life, and directs that after 
B’s death it shall be laid out in the purchase of an annuity for C. B 
and C survive the testator, C dies in B’s lifetime. On B J s death the 
fund belongs to the representative of O. # 

162. Where an annuity is bequeathed, but the assets of the tes- 
Abatemenfc of tator are not sufficient to pay all the legacies given by 
atmmty. the will, the annuity shall abate in the same proportion 

as the other pecuniary legacies given by the will. 

„ f 163 Where there is a gift of an annuity and a re- 
aimidty 6 and re-^ siduary gift, the whole of the annuity is to be satisfied 
B&uary gift, before any part of the residue is paid to the the rest- 
be duary Ie S atee ’ and > if necessary, the capital of the tes- 

tator’s estate shall be applied for that purpose. 
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PART XXVI. , 

Of Legacies to Creditors and Pgrtioners, 

164. Where a debtor bequeaths a legacy to his creditor, and it 
Qwfatorprima does not appear from the will that the legacy is meant 

facie entitled to as a satisfaction of the debt, the creditor shall be en- ( 
** xvell<! ' titled to the legacy as well as to the amount of the 
debt. 

1 65. Where a parent, who is under obligation by contract to 
Child imd P rov ^ e a portion for a child, fails to do so, and after- 

/ocwen titled to wards bequeaths a legacy to the child, and does not 
legacy as well as intimate by his will that the legacy is meant as a 
poition. satisfaction of the portion, the child shall be entitled 

to receive the legacy as well as the portion. * 

Illustration, 

A, by articles entered into in contemplation of his marriage with 
B, covenanted that he would (pay to each of the daughters of the 
intended man iage a portion of 20,000 rupees on her marriage. This 
covenant having been broken, A bequeaths 20,000 rupees to each of 
the married daughters of himself and B. The legatees are entitled 
to the benefit of this bequest in addition to their portions. 

No adem tion No bequest shall be wholly or paitially adeem- 

\>y subsequent e d by a subsequent provision made by settlement or 
piovision for otherwise for the legatee, 
legatee. 

Illustrations . 

(a) A bequeaths 20,000 rupees to his son B. He afterwards 
gives to B the sum of 20,000 rupees. The legacy is not thereby 
adeemed. 

(b) A bequeaths 40,000 rupees to B, his orphan niece, whom he 
had brought up from her infancy. Afterwards, on the occasion of 
B J s marriage, A settles upon her the sum of 30,000 rupees. The 
legacy is not thereby diminished. 

PART XXYII. 

Of Election. 

167. Where a man, by his will, professes to dispose of something 
Circumstances which he has no right to dispose of, the person to 
in which elec- whom the thing belongs shall elect 0 either to confirm 
tion takes place, disposition or toMissent from it, anc?>in the latter 

case he shall give up any benefits which may have been provided 
for him by the will. 
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168. The interest so relinquished shall devolve as if it had 
Devolution of not keen disposed of b J the will in favour of the 
interest reim- legatee, subject, nevertheless, to the charge of making 
' <i msbed good to the disappointed legatee the amount or value 

0Wii6i * of the gift attempted to be given to him by the will. 


Testator’s be- 
lief as to Ms 
ownership im- 
material. 


169. This rule will apply whether the testator 
does or does not believe that which he professes to 
dispose of by his will to be his own. * £ € 


Illustrations . 


(a) The farm of Sultanpur was the property of C. A bequeathed 
it to B, giving a legacy of 1,0 00 rupees to C. C has elected to retain 
his farm of Sultanpur, which is worth 800 rupees. C forfeits his 
legacy of 1,000 rupees, of which 800 rupees goes to B, and the 
remaining 200 'rupees falls into the residuary bequest, or devolves 
according to the rules of intestate succession, as the case may be. 

(b) A bequeaths an estate to B in case B’s elder brother (who 
is married and has children) shall leave no issue living at his death. 
A also bequeaths to C a jewel, which belongs to B. B must elect 
to give up the jewel, or to lose the estate. 

(c) A bequeaths to B 1,000 rupees, and to C an estate which will, 
under a settlement, belong to B if Ins elder brother (w T ho is married 
and has children) shall leave no issue living at his death. B must 
elect to give up the estate, or to lose the legacy. 

(d) A, a person of the age of 18 domiciled in British India, but 
owning real property in England, to which C is heir-at-law, bequeaths 
a legacy to C, and, subject thereto, devises and bequeaths to B 
“all his property whatsoever and wheresoever,” and dies under 21. 
The real property in England does not pass by the will. C may 
claim his legacy without giving up the real property in England. 


Bequest for 
man’s benefit 
how regarded 
for purpose of 
election. 


170. A bequest for a man’s benefit is, for the pur- 
pose of election, the same thing as a bequest made 
to himself. 

Illustration. 


The farm of Sultanpur Khurd being the property of B, A be- 
queathed it to C ; and bequeathed another farm called Sultanpur 
Buzurg to his own executors with a direction that it should be sold 
and the proceeds applied in payment of B’s debts. B must elect 
whether he will abide by the will, or keep his farm of Sultanpur 
Khurd in opgositibn to it. 

Person aenv- 171. A person taking no benefit directly under the 
Sfecti^noifput wil l, kut deriving a benefit under it indirectly, is not 
to election. put to his election. 



THE INDIAN SUCCESSION ACT. 


67 


Illustration , 

The lands of Sultanpur are settled upon C for life, and after his 
death upon D, his only child. A bequeaths the lands of Sultanpur 
to B, and 1,000 rupees to C. C dies intestate shortly after the tes- 
tator, and without having made any election. D takes out adminis- 
tration to 0, and as administrator elects on behalf of C J s estate to take 
une^i^the will. In that capacity he receives the legacy of 1,000 rupees 
ai?d accounts to B for the rents of the lands of Sultanpur which 
accrued after the death of the testator and before the death of C. In his 
individual character he retains the lands of Sultanpur in opposition 
to the will. 


Person taking 
m individual 
capacity under 
will, may in 
other character 
elect to take m 
opposition. 


172. A person who in his individual capacity takes 
a benefit under the will may in another character 
elect to take in opposition to the will. 

Illustration . 


The estate of Sultanpur is settled upon A for life, and after his 
death upon B. A leaves the estate of Sultanpur to D, and 2,000 
rupees to B, and 1,000 rupees to C, who is B’s only child. B dies 
intestate, shortly after the testator, without having made an election. 
C takes out administiation to B, and as administrator elects to keep 
the estate of Sultanpur in opposition to the will, and to relinquish 
the legacy of 2,000 rupees. C may do this, and yet claim his legacy 
of 1,000 rupees under the will. 

Exception to the six last Rules . — Where a particular gift is ex- 
pressed in the will to be in lieu of something belonging to the le- 
gatee, which is also m terms disposed of by the will ; if the legatee 
claims that thing, he must relinquish the particular gift, but he is 
not bound to relinquish any other benefit given to him by the will. 

Illustration. 


Under A ? s marriage-settlement his wife is entitled, if she sur- 
vives him, to the enjoyment of the estate of Sultanpur during her 
life. A by his will bequeaths to his wife an annuity of 200 1. dui mg 
her life, in lieu of her interest in the estate of Sultanpur, which estate 
he bequeaths to his son. He also gives his wife a legacy of l,O00Z. 
The widow elects to take what she is entitled to under the settlement. 
She is bound to relinquish the annuity, but not the legacy of 1,090£. 

173. Acceptance of a benefit given by the will constitutes an 
When accept- election by the legatee to take under the will, if he 
ance of benefit has knowledge of hi» right to elect, andV>f those cir- 
oXtutes elec- cumstances which would influence the judgment of a 
tion to take un- resonable man in making an election, or if he waives 
dev will. inquiry into the circumstances. 
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Illustrations . 

(a) A is owner of an estate called Sultanpur Khurd, and lias a 
life-interest in another estate called Sultanpur Buzurg, to which, upon 
his death, his son B, will be absolutely entitled. The will of A gives 
the estate of Sultanpur Khurd to B, and the estate of Sultanpur 
Buzurg to C. B, in ignorance of his own right to* the estate of 
Sultanpur Buzurg, allows C to take possession of it, and enters* ?&£o 
possession of the estate of Sultanpur Khurd. B has not confirmed 
the bequest of Sultanpur Buzurg to C. 

(5) B, the eldest son of A, is the possessor of an estate called 
Sultanpur. A bequeaths Sultanpur to C, and to B the residue of 
A’s property. B having been informed by A’s executors that the re- 
sidue will amoijnt to 5,000 rupees, allows C to take possession of 
Sultanpur. He afterwards discovers that the residue does not amount 
to more than 500 rupees. B has not confirmed the bequest of the 
estate of Sultanpur to C. 

174. Such knowledge or waiver of inquiry shall? 
amiarSomek- * n the absence of evidence _ to the contrary, be pre~ 
joymeat by le- sumed if the legatee has enjoyed for two years th e 
vSrs f ° r tW ° benefits provided for him by the will without doinS 
any act to express dissent. 

175. Such knowledge or waiver of inquiry may be inferred 
from any act of the legatee which renders it impossi- 
of°r q “y hd 0 to pia.ce the persons interested in the subject- 
act of legatee, matter of the bequest in the same condition as if such 
act had not been done. 


Illustration . 


A bequeaths to B an estate to which C is entitled, and to C a 
coal-mine, C takes possession of the mine and exhausts it. He has 
thereby confirmed the bequest of the estate to B. 

176. If the legatep shall not, within one year after 
tor^representa- fhe death of the testator, signify to the testator’s re- 
tires may call presentatives his intention to confirm or to dissent from 
elect legatee t0 the will, the representatives shall, upon the expiration 
of that repriod, require him to make his election ; 


Effect of non- 
compliance. 


and, if he does not comply with such requisition 
within a reasonable time after he has received it, he 
shill be deemed to have elected to confirm the will. 


r r 

Postponement 177, In case of disability the election shall be post- 
efttste 1 ' P one d until the disability ceases, or until the election 
Hty. " shall be made by some competent authority. 
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PART XXVIII. , 

Of Gifts in Contemplation of Death. 

<*> 

Property tracs- 178. A man may dispose, by gift made in contem- 
made in contem- plation of death, of any moveable property which he 
platoon of death.^ could dispose of by Will. 

* 1 Wl gift is said to be made in contemplation of death where a 
lft id man ) w ^° 18 ^ an< 3 expects to die shortly of his 
to be^made^in illness, delivers to another the possession of any move- 
contempiation of able property to keep as a gift m case the donor shall 
death ‘ die of that illness. 


Sucli gift re- 
sumable. 


Such a gift may be resumed by the giver. 


It does not take effect if he recovers from the 
which it was made ; nor if he survives 
whom it was made. 


When it fails. 


illness during 
the person to 


Illustrations. 

(a) A, being ill, and in expectation of death, delivers to B, 
to be retained by him in case of A 3 s death, — 

a watch : 

a bond granted by C to A 
a bank-note : 

a promissory note of the Government of India en- 
dorsed in blank : 

a bill of exchange endorsed in blank : 
certain mortgage-deeds. 

A dies of the illness during which he delivered these articles, 

B is entitled to — 

the watch : 

the debt secured by C’s bond : 
the bank-note : 

the promissory n#fce of the Government of India : 
the bill of exchange ; 

the money secured by the mortgage-deeds. 

(b) A, being ill, and in expectation of death, delivers to B 
the key of a trunk, or the key of a warehouse in which goods of 
bulk belonging to A are desposited, with the intention of giving him 
the control over the contents of the trunk, or over the desposited 
goods, and desires him to keep them in case of jVs ^eath. A dies 
of the illness during which he delivered these articles. B is entitled 
to the trunk and its contents, or to A*s goods of bulk in the ware- 
house. 
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(c) A being ill, and in expectation of death, puts aside certain 
articles in sparate parcels, and marks upon the parcels respectively 
^the names of B and 0 The parcels are not delivered during the life 
oT A. A dies of the illness daring which he set aside the parcels. 
B and C are not entitled to the contents of the parcels. 

PART XXIX. 

Of Grant of Probate and Letters of Administration. ** * « 


Character and 179. The executor or administrator, as the case 
property of^ ere- ma y 0 f a deceased peison, is his legal lepresenta- 
mstrator a °as tive for all purposes, and all the property of the de- 
such ceased person vests in him as such. 


180 . 


A clmimstratioa 
with copy an- 
nexed of authen- 
ticated copy of 
will proved 
abroad. 


When a will has been proved and deposited in Court of 
competent jurisdiction situated beyond the limits 
of the Province, whether m the Bntish dominions 
or in a foreign country, and a properly authenticated 
copy of the will is produced, letters of administration 
may be granted with a copy of such copy annexed. 


_ . 181. Probate can be granted only to an executor 

Probate only • . j ■. , * -n ° J 

to appointed appointed by the will, 
executor. 


Appointment 
express or im- 
plied. 


182. The appointment may be express or by ne- 
cessary implication. 

Illustrations . 


(a) A wills that C be his executor if B will not ; B is appointed 
executor by implication. 

( b ) A gives a legacy to B and several legacies to other persons, 
among the rest to his daughter-in-law, C, and adds, “ but should the 
within-named C be not living, I do constitute and appoint B my 
whole and sole executrix,” C is appointed executrix by implication. 

(c) A appoints several persons executors of his will and codicils, 
and his nephew residuary legatee,* and in another codicil are 
these words I appoint my nephew my residuary legatee to dis- 
charge all lawful demands against my will and codicils, signed of 
different dates.” The nephew is appointed an executor by impli- 
cation. 

Persons to whom . *83. ^ Probate cannot be granted to any person who 
probate^ cannot is a minor or is of unsound mind, nor to a married 
be gran a. woman without the previous consent of her husband. 

Grant of pro- * r 

bate to several 184. When several executors are appointed, probate 
SoSiy 8 ^ at ma y *>e granted to them all simulatneously or at 
different times, different times. 
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Illustration, 


A is an executor of B’s 'will by express appointment, and 0 an 
executor of it by implication. Probate may be granted to A and @ 
at the same time, or to A first and then to C, or to C first and then 
to A. 

• 185. If a codicil be discovered after the grant of 

adte of codicil probate, a separate probate of that codicil may be 
discovered after granted to the executor, if it in no way repeals the 
grant of probate, appointment of executors made by the will. 


Procedure when 
different execu- 
tors appointed 
by codicil. 


If different executors are appointed by the codicil, 
the probate of the will must be revoked, and a new 
paobate granted of the will and the codicil together. 


186. When probate has been granted to several 
presentation executors, and one of them dies, the entire represent- 
survmng exe- ation of the testator accrues to the surviving executor 
cutor ' or executors. 


187. No right as executor or legatee can be established in any 
Court of justice, unless a Court of competent jurisdic- 
outer or legatee tion within the Province shall have granted probate 
when establish- of the will under which the right is claimed, or shall 
ed * have granted letters of administration under the 180th 

section. 


188. Probate of a will when granted establishes 
^Effect of pro- the will from the death of the testator, and lendeis 
valid all intermediate acts of the executor as such. 


To whom ad- 
ministration 
may not be 
granted. 


189. Letters of administration cannot be granted 
to any pet son who is a minor or is of unsound mind, 
nor to a married woman without the previous consent 
of her husband. 


190. No 

Right to intes- 
tate’s propei ty 
when establish- 
ed. 


right to any part of the property of a person who 
has died mtesfhte can be established m any Court 
of Justice, unless letters of administration have first 
been granted by a Court of competent jurisdiction. 


Effeot Of letters Letters of administration entitle the admins- 

of admmistra- trator to all rights belonging to the intestate as effec- 
tlon ‘ ttually as if the administration had been granted at the 

moment after his death. * 

Acts not van- 192. betters of Administration do nM render valid 
dated by admin- any intermediate acts of the administrator tending to 
stratum. the diminution or damage of the intestate's estate. 
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193. When a person appointed an executor has 
aduumstrafciou 0 not renounced the executorship, letteis of admimstra- 
’svhere executor tion shall not be granted to any other person until a 
not renoun- citation has been issued, calling upon the executor to 
accept or renounce his executorship ; 

except that, when one or more of several executors have proved 
a will, the Court may, on the death of r che survivor 
Exception 0 f those who have proved, grant letters of adinmisfe- 
tion without citing those who have not proved. 

194. The renunciation may be made orally in the presence of 

the Judge, or by a writing signed by the persons 
Form and effect renouncing, and when made shall preclude him from 
of e^ecutoSkLp! ever theieafter applying for probate of the will appoint- 
ing him executor. 

195. If the executor renounce, or fail to accept the executorship 

within the time limited for the acceptance or refusal 
executor 6 ^re- thereof, the will may be proved and letters of admims- 
nounces or fans tration with a copy of the will annexed may be grant- 
time^ i^ted tlun ec * person who would be entitled to administra- 

' lLUL * tion in case of intestacy. 

mmstration & to 196. When the deceased has made a will, but has 
universal or re- not appointed an executor or 
siduary legatee. 

when he has appointed an executor who is legally incapable or 
refuses to act, or has died before the testator, or before he has proved 
the will, or 

when the executor dies after having proved the will but before 
he has administered all the estate of the deceased ; 

an universal or a residuary legatee may be admitted to prove 
the will, and letters of admmstration. with the will annexed may be 
granted to him of the whole estate, or of so much thereof as may 
be unadmmistered. a 

197. When a residuary legatee who has a beneficial 
ministration & of interest survives the testator, but dies before the 
representative estate has been fully administered, his representative 
tidimyTegate?' ^ as same right to administration with the will 
1 ’ annexed as such lesiduary legatee. 

198. When there is no executor and no residury legatee or 
Grant 0 f ^-representative of a residuary legatee, or he declines 
administration or is incapable to act, or cannot be found, the person 
S her nor° residu- or P ersons w h° would be entitled to the administration 
ary legatee, nor of the estate of the deceased if he had died intestate, 
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representative or any other legatee having a , beneficial interest, or a 
Of such legatee. cre< j ltor ^ ma y £> e admitted to prove the will, and letters 
of administration may be granted to him or them accordingly. 

199. Letters of administration with the will annexed ^ shall not 
Citation before be granted to any legatee other than an universal or 

grant of admi- a residuary legatee, until a citation has been issued and 
ga%Tot 0 heA°han' published in the manner hereinafter mentioned calling 
m*efeai or re- on the next of kin to accept or refuse letters of ad- 
siduary ministration. 

200. When the deceased has died intestate, those who are con- 

nected with him, either by marriage or by consanguinity, 
connection! en- are entitled to obtain letters of administration of his 
titled to ad- estate and effects m the order and according to the 
minister. rules hereinafter stated. » 

201. If the deceased has left a widow, administration shall be 
Administration £ rante ^ to the widow, unless the Court shall see cause 

to widuw unless to exclude her, either on the ground of some personal 
Court see cause disqualification, or because she has no interest in 
o exclude her. eS £ ate 0 f ^he deceased. 

Illustrations. 

(a) The widow is a lunatic, or has committed adultery, or has 
been baired by her marriage-settlement of all interest in her husband’s 
estate There is cause for excluding her fiom the administration 

(b) The widow has maided again since the decease of her hus- 
band. This is not good cause for her exclusion 

the J udge think proper, he may associate any person 
or persons with the widow m the administration who 
would be entitled solely to the administration if there 
were no widow. 

there be no widow, or if the Court see cause to ex- 
clude the widow, it shall commit the administration 
to the person or persons who would be beneficially en- 
titled . to the estate according to the rules for the dis-; 
tribution of an intestate’s estate * 

that, when the mother of the deceased shall be one of 
the class of persons so entitled, she shall be solely 
entitled to administration. 

204. Those who stand in equal degree of kindred 
to the deceased are equally entitled to administra- 
tion. * 

f 205. The husband, surviving his wife, has the same 
right of administration of her estate as the widow 
has in respect of the estate of her husband. 


202. If 

Association 
with widow m 
administration. 

203 If 

Administration 
where no 
widow, oi widow 
excluded, 

provided 

Proviso. 


Title of km- 
derd to adminis- 
tration 

Right of widow- 
er to admimstia- 
tiou of wife’s es- 
tate. 
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206. When theie i$ no person connected with the. deceased by 
Grant of ad- carriage or consanguinity .who is entitled to letters 

ministration to of administration, and willing to act, they may be 
^editor. granted to a creditor. 

207. Where the deceased has left property in British India letters 
Administration administration must be granted according to the 

where property foiegoing rules, although he may have'been a dojpi- 
left in British c ji e( J inhabitant of a country in which the law renting 
Xadm ' to testate and intestate succession differs from the law 

of British India. 

PABT XXX. 

Of limited Grants. 
r* (a) Grants limited m Duration. 

208. When the will has been lost or mislaid since the testator’s 
Probate* of death, or has been destroyed by wrong or accident and 

copy or draft of not by any act of the testator, and a copy or the draft 
lost will. 0 f the will has been preserved, probate may be grant- 

ed of such copy or draft, limited until the original or a properly 
authenticated copy of it be produced. 

209. When the will has been lost or destroyed and no copy 
fcon- k as keen made nor the draft preserved, probate may 

tSts of 6 iost°or be granted of its contents, if they can be established 
destroyed will. by evidence. 

210. When the will is in the possession of a person residing out 

Probate of copy °* t ^ ie which application for probate is 

•wiiere ongmai made, who has refused or neglected to deliver it up, but 
exists. a CO py has been transmitted to the executor, and it is 

necessary for the interests of the estate that probate should be 
granted without waiting for the arrival of the oiiginal, probate may 
be granted of the copy so transmitted, limited until the will or an 
authenticated copy of it be produced. 

211. Where no will of the deceased is forthcoming, but there 

Administration reason believe thac there is a will in existence, 
until will pro- letters of administration may be granted, limited until 
fluced. the will, or an authenticated copy of it, be pioduced. 

(b) Grants for the Use and Benefit of others having Right. 

212. When any executor is absent from the Province in which 

application made, and theie is no executor within 
the Province willing to act, letters of administration, 
nexed, to at- -T with the will annexed, may be granted to the attorney 
^ onto f absent of the absent executor, for the use and benefit of his 
Oiecajoi. principal, limited until he shall obtain probate or 

letters of administration granted to himself 
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Administration, 
with ^ ill an- 
nexed, to at- 
torney of absent 
person, who, if 
present, would 
be entitled to 
administer 


213. When any person to whom, if present,, letters 
of administration, with the will annexed, might be 
granted, is absent from the Province, letters of ad- 
ministration, with the will annexed, may be granted 
to his attorney, limited as above mentioned. 


Atennistration 
t# ^attorney of 
absent person 
entitled to ad- 
minister m case 
of intestacy. 


214. When a person entitled to administration in 
case of intestacy is absent fiom the Province, and no 
person equally entitled is willing to act, letters of ad- 
ministration may be granted to the attorney of the ab- 
sent person, limited as before mentioned. 


215. When a minor is sole executor or sole residuary legatee, 
letters of administration, with the will, annexed, may 
dunng^minonty be granted to the legal guaidian of such minor or to 
of sole executor such other person as the Court shall think fit until the 
gatee. Sldwy le " minor shall have completed the age of eighteen years, 
at which period, and not before, probate of the will 
shall be granted to him. 


Administration 216. When there are two or more minor executors 
duimgmmoiity a nd no executor who was attained majority, or two or 
of several exe- more residuary legatees and no residuary legatee who has 
duary legatees! 1 " tainted majority, the grant shall be limited until one 
of them shall have completed the age of eighteen years. 


217. If a sole executor or a sole universal or residuary legatee, 
Administration or a person who would be solely entitled to the estate 
foi use and be- of the intestate according to the rule for the dis- 

tn bution of intestates 5 estates, be a lunatic, letters of 
administiation, with or without the will annexed, as 
the case may be, shall be granted to the person to whom the care of 
his estate has been committed by competent authority, or, if there be 
no such person, to such other jperson as the Court may think fit to 
appoint, for the use and benenfc of the lunatic until he shall become 
of sound mind. 

218. Pending any suit touching the validity of the will of a 
Administration deceased person, or for obtaining or revoking any pro- 

pendente ute. bate or any grant of letters of administration, the 
Court may appoint an administrator of the estate of such de- 
ceased person, who shall have all the rights and powers of a general 
administrator, other than right of aistnbuting such estftte, and every 
such admimstiator shall be subject to the immediate control of the 
Court and shall act under its direction. 
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(c) For Special Purposes . 

219. If an executor be appointed for any limited purpose speci- 
0 Probate limi- in tbe the P roba ^ e shall be limited to that 

ted to purpose purpose, and, if he should appoint an attorney to take 
specified m will, administration on his behalf, the letters of administra- 
tion, with the will annexed, shall accordingly be limited. * 

220. If an executor appointed generally givG*?i*t 
wi d t T 1S win authority to an attorney to prove a will on his behalf, 
annexed, limit- and the authority is limited to a particular purpose, the 
™ ™nq£ articular lefcters administration with the will annexed shall be 
purpose. lifted accordingly. 

221. Where a person dies, leaving property of which he was 

the sole or surviving trustee, or in which he had no 
limited 1 to a pr > (> beneficial interest on his own account, and leaves no 
perty m winck general representative, or one who is unable or unwill- 
ficSi^terest? 6 * act as suc ^> letters of administration, limited to 

such property, may be granted to the person benefici- 
ally interested in the property, or to some other person on his be- 
half. 

222. When it is necessary that the representative of a person 
Administration deceased be made a party to a pending suit, and the 
limited to suit. executor or person entitled to administration is un- 
able or unwilling to act, letters of administration may be granted to 
the nominee of a party in such suit, limited for the purpose of 
representing the deceased in the said suit, or any other cause or suit 
which may be commenced in the same or m any other Court between 
the parties, or any other parties, touching the matters at issue in the 
said cause or suit, and until a final decree shall be made therein 
and carried into complete execution. 

223. If, at the expiration of twelve months from the date of 
A dmini stration an y Probate or letters of administration, the executor 

limited to pur- or administrator to whom the same has been granted 
Sg e parfcy b to C smt * s a ^ sent ^ rom the Province within which the Court 
to* be brought that has granted the probate or letters of administra- 
agamst admims- tion is situate, it shall be lawful for such Court to 
^ grant, to any person whom it may think fit, letters of 

administration limited to the purpose of becoming and being made 
a party to a suit to be brought against the executor or administrator, 
and carrying the decree which may be made therein into effect. 

n 

224. Imany case in which it may appear necessary for presefv- 

. ing the property of a deceased person, the Court, with- 

iimitedtocoUec^ in w ^ ose district any of the property is situate, 
ttou and preser- may grant to any person whom such Court may think 
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vation of ideceas- fit, letters of administration limited to the collection 
ed’s property. an( j preservation of the pioperty of the deceased, and 
giving discharges for debts due to his estate, subject to the direc- 
tions of the Court. 

225. When a person has died intestate, or leaving a will of 
« which there is no executor willing and competent to 
^pgomtment, ac ^ or -^rXnere the executor shall, at the time of _ the 
tor, of person death of such person, be resident out of the Province, 
other than one anc | ^ slna.ll appear to the Court to be necessary or 
naiy ^circums- convenient to appoint some person to administer the 
tances, would be estate or any part thereof, other than the person 
ministration. ad ' under ordinary circumstances, would be entitled 

to a grant of administration, it shall be lawful for the 
Judge, in his discretion, having regard to consanguinity, amount 
of inteiest, the safety of the estate and probability that it will be 
properly administered, to appoint such person as he shall think fit 
to be adminimstrator, 

and in every such case letters of administration may be limited 
or not as the Judge shall think fit. 


(d) Grants with Exception. 


Probate oi ad- 
mmistiat ion 
with will annex- 
ed, subject to 
exception. 


226. Whenever the nature of the case requires 
that au exception be made, probate of a will, or letters 
of administration with the will annexed, shall be 
granted subject to such exception. 


227. Whenever the nature of the case requires 
withexceptaLonf ^at an exception be made, letteis of administration 
shall be granted subject to such exception. 


(e) Grants of the Best. 

228. Whenever a grant with exception, of probate, or letters 
Probate or ad- administration with or without the will, annexed, 
ministration of has been made, the person entitled to probate or ad- 
rest< ministration of the remainder of the deceased’s estate 

may take a grant of probate or letters of administration, as the case 
may be, of the rest of the deceased’s estate. 


(/) Grants of Effects unadmimstered. 

229. If the executor to whom probate has-been granted have 
Urant of eff- died, leaving a part of the testator’s estate unadmmis- 
eets unadnnms- tered, a new representative may be appointed for the 
tered * purpose of administering such part of the estate. 
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230. In granting .letters of administration of an estate not 
Buies as to ^7 administered, the Court shall be guided by the 

grants of effects same rules as apply to original grants, and shall grant 
Coadministered letters of administration to those persons only to whom 
original grants might have been made. 

231. When a limited grant has expired by effluxion of time, 

or the happening of the event or contingency on which 
T4en miS iimited it was limited, and there is still some part oT the 
grant expired, deceased’s estate unadmmistered, letters of admims- 
and still some Oration shall be granted to those persons to whom 
unadimmstered original grants might have been made. 

[(f) Alteration in Gh'ants. 


232. Errors in names and descriptions, or in setting forth the 
What, errors time anc * P^ ace of the deceased’s death, or the purpose 
may be' rectified in a limited grant, may be rectified by the Court, and 
by Court. the grant of pi obate or letters of administration may 

be altered and amended accordingly. 


Procedure 
where eodicil 
discovered after 
grant of admi- 
nistration with 
will annexed. 


233. If, after the grant of letters of administra- 
tion with the will annexed, a codicil be discovered, 
it may be added to the grant on due proof and iden- 
tification, and the grant altered and amended accord- 
ingly. 

Qi) Revocation of Gh'ants, 


Revocation or 234. The grant of probate or letters of admimstra- 
annuiment for tion may be revoked or annulled for just cause, 
just cause. 

“Just cause/* Explanation . — Just cause is — 

1 8t, that the proceedings to obtain the grant were defective in 
substance ; 

2nd y that the grant was obtained fraudulently by making a false 
suggestion, or by concealing from the Court something material to 
the case ; 

3rd , *that the grant was obtained by means of an untrue allega- 
tion of a fact essential in point of law to justify the grant, though 
such allegation was made in ignorance or madveitently ; 

* 4th, that the grant has become useless and inoperative through 
circumstances ; 

5th that the person to whom the grant was made has wilfully 
and without reasonable cause omitted to exhibit an inventory or 
account in accordance with the provisions of Part XXXIV of this Act 
or has exhibited under that Par** an inventory or account which is 
untrue in a material respect. 


Added by Act VI of 1889, s. 2. 
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Illustrations. 

(a) The Court by which the grant was made had no jurisdiction. 

(h) The grant was made without citing parties who ought fcq 
have been cited. 

(e) The will of which probate was obtained was forged or 
revoked. * 

obtained letters of administration to the estate of B, as 
his widow, but it has since tianspired that she was never married 
to him. 

(e) A has taken administration to the estate of B as if he had 
died intestate, but a will has since been discovered. 

(/) Since probate was granted, a later will has been discovered. 

( g ) Since probate was granted, a codicil has been discovered, 
which revokes or adds to the appointment of executors under the 
will. 


(h) The person to whom probate was, or letters of administra- 
tion were, granted has subsequently become of unsound mind. 

PART XXXI. 

Of the Practice in granting and revoking Probates and 
Lettbr q of Administration. 

Dfstrict 1Ct Judge 235. The district Judge shall have jurisdiction in 
in grautmg and granting and xevoking probates and letters of adimnis- 

reyokmg pro- tration in all cases within his distnct. 
bates, &c. 

235AA The High Court may, from time to time, appoint such 
judicial officers within any district as it thinks fife, 
ponrT 6 Delegate to ao ^ f° r District Judge as Delegates to grant 
ot Distnct Judge probate and letters of admimstiation m nonconten- 
conteTtioiis tl0US cases, within such local limits as it may fiom 
cases. time to time prescribe : 

Provided that, in the ca$e of High Courts not established by 
Royal (Jhartei, such appointment be made with the previous sanction 
of the Local Government. 

Persons so appointed shall be called “District Delegates.” 

236. The District Judge shall have the like powers and autho- 
Distuct Judge’s * n relation to the granting of probate and letters 

powers as ° to of administration, and all matters connected theie- 
and admmiBtia- &s are by law vested in him inflation to any 

tion. ' civil suit or proceeding depending m his ttourt. 


Added by Act VI of 1881, s. 2. 
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District Judge 
may order 
person to pio- 
4uee testament- 
ary papers. 


237. The District Judge may order any person to 
produce and bring into Court any paper or writing 
being or purporting to be testamentary, which may 
be shown to be m the possession or under the control 
of such person ; 


and if it be not shown that any such paper or writing is m the 
possession or under the control of such person, but tfreie is reason 
to believe that he has the knowledge of any such paper or writing, 
the Court may direct such person to attend for the purpose of being 
examined respecting the same, 


and such person shall be bound to answer such questions ats- 
may be put to him by the Court, and, if so ordered, to produce and 
bring in such paper or writing, and shall be subject to the like 
punishment under the Indian Penal Code, in case of default in not 
attending or i2 not answering such questions or not bringingm 
such paper or writing, as he would have been subject to in case he 
had been a party to a suit, and had made such default, 


and the costs of the proceeding shall be in the discretion of 


the J udge. 

Proceedings of 
District 
Judge’s Court in 
relation to pro- 
bate and ad- 
ministration. 


238. The proceedings of the Court of the District 
Judge in relation to the granting of probate and letters 
of administration shall, except as hereinafter otherwise 
provided, be regulated, so far as the circumstances of 
the case will admit, by the Code of Civil Procedure. 


239. Until probate be granted of the will of a deceased person, 

or an administrator of his estate be constituted, the 
District a Judge District Judge within whose jurisdiction any part of 
to interfere for the property of the deceased person is situate is 
protection of authorized and required to interfere for the protection 
pro^-xv,,. 0 f property, j ns t ance 0 f any person claim- 

ing to be interested therein, and in all other cases where the Judge 
considers that the property incurs any risk of loss or damage ; and 
for that purpose, if he shall see fit, to appoint an officer to take and 
keep possession of the property. 

240. Probate of the will or letters of administration to the estate 


of a deceased person may be granted by the District 
-/atornS Judge under the seal of his Court, if it shall appear 
tion may b© by a petition verified as hereinafter mentioned, of the 
fncf Judge DlS " P erson applying for the same, that the testator or 
intestate, as the case may be, at the time of his 
decease had a fixed place of abode, or any property, moveable or im- 
moveable, within tfie jurisdiction of the Judge. * 


241. Wiien the application is made to the Judge of a District 
Disposal of ap- m the deceased had no fixed abode at the time 

plication made of his death, it shall he in the discretion of the Judge 
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to Judge of to refuse the application, if , in his judgment it 
which deceased could be disposed of more justly or conveniently in 
had no fixed another district, or, where the application is for 
abode * letters of administration, to grant them absolutely,’ 

01 limited to the property within his own jurisdiction. 

241A.* Probate and letters of administration may, upon appli- 
* cation for that purpose to any District Delegate, be 
l etter^s d! granted by him m any case in which there is no con- 
admimstration tention, if it appears by petition (verified as herem- 
b ^Deie«Se nte<1 a ^ er men k° ned ) that the testator or intestate, as the 
° J case may be, at the time of his death resided within 

the jurisdiction of such Delegate. 

242. Probate or letters of administration shall have 
of O probate ne or effect over all the property and estate, moveable or 
letteis of admin- immoveable, of the deceased, throughout the province 
istration. i n the same is granted, 

and shall be conclusive as to the representative title against all 
debtors of the deceased, and all persons holding property which 
belongs to him, 

and shall afford full indemnity to all debtors paying their debts, 
and all persons delivering up such property to the person to whom 
such probate or letters of administration shall have been granted : 

^Provided that piobates and letters of administra- 
Effecfc of un- tion granted by a High Court after the first day of 
& c* 1 * gi anted^by ^P r1 ^ 1875, shall, unless otherwise directed by the 
High Court. giant, have like effect throughout the whole of British 
India 

242 A f Whenever a grant of probate or letters of administration 
Transmission * 8 made by a High Court with such effect as last 
to othei Couits af oi esaid, the Begistiar or such other officer as the 
oi oertifloate^ bv High Court making the grant appoints in this behalf 
granting pro- shall send to euchiof the other High Courts a certificate 
bate, &c. to the following effect — 

I, A. B., Begistrar [or as the case may be] of the High Court 
of J udieature at [or as the case may be], hereby 

certify that on the day of 187 the High Court of 

Judicature at [or as the case may be] granted probate of the 

will [or letters of administration of the estate] of C. D. late of 
deceased, to E. F. of and G. H. of - , and that 

such probate [or letters] has [or have^ effect over all th&% property of 
the deceased throughout the whole of British India : 

t Added by Act XIII of 1875. 

n 


Added by Act VI of 1881, s. S. 
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and such certificate shall be filed by the High Court receiving 
the same 

Conclusiveness 243. The application for probate or letters of 
D of application administration, if made and verified m the manner 
adrnimstration° r hereinafter mentioned, shall be conclusive for the pur- 
if properly made pose of authorizing the grant of probate or admmis- 
and verified. tration ; 

and no such grant shall be impeached by reason that the t^tlifror 
or intestate had no fixed place of abode or no propeity within the 
district at the time of his death, unless by a proceeding to revoke the 
grant if obtained by a fraud upon the Court. 

244. Application for probate shall be made by a petition distinct- 

ly written in English or in the language in ordinary use 
for Tin proceedings before the Couit in which the apphea- 
pro a e ‘ tion is made, with the will annexed, and stating 

the time of the testator’s death, 

that the writing annexed is his last will and testament, 

that it was duly executed, 

* the amount of assets which are likely to come to the petitioner’s 
hands, and 

that the petitioner is the executor named in the will * 

and in addition to these particular, when the application is to 
the District Judge, the petition shall further state that the deceased 
at the time of his death had his fixed place of abode, or had some 
property, moveable or immoveable, situate within the jurisdiction 
of the Judge ; 

t and, when the application is to a District Delegate, the petition 
shall further state that the deceased at the time of his death resided 
within the jurisdiction of such Delegate. 

245. In cases wherein the will is written in any language other 

than English or than that in ordinary use in proceed- 
trausiatma° aS of mgs before the Corrt, there shall be a translation 
will to be an- thereof annexed to the petition by a translator of 
neved to petition Q our ^ jf the language be one for which a 

Verification of translator is appointed ; or, if the will be in any other 
translation by language, then by any person competent to translate 
tSn° n court same, in which case such translation shall be ven- 
transiator. fied by that person in the following manner : — 

“I (A. .5) dt> declare that I read and perfectly understand 
the languages&nd character of thg original, and that the above is a 
true and accurate translation thereof.” 


See Act VI of 1889, s. 3. 


f Added by Act VI of 1881, s. 4, 
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Petition for 246. Applications for letters of administration shall 
letters of ad- be made by petition distinctly written as aforesaid, 
ministration* and fita ting, 

tbe time and place of the deceased’s death, 

the family or other relatives of the deceased, and their respective 
residences, » 

***She right in which the petitioner claims, 

that the deceased left some property within the jurisdiction of 
the District Judge or District Delegate 551 to whom the application is 
made, and 

the amount of assets which are likely to come to the petitioner’s 
hands : 

* and, when the application is to a District Delegate, the petition 
shall further state that the deceased at the time of his death resided 
within the jurisdiction of such Delegate. 

246A.f Every person applying to a High Court for probate of 
a will or letters of administration of an estate, intend- 
Aiiditionai ed to have effect throughout British India, shall 
netitSnfor mo- state m ^ 1S Petition, in addition to the matters res- 
bate, P ' pectively required by section 244 and section 246 of 
this Act, that to the best of his belief no application 
has been made to any other High Court for a probate of the same 
will or for letters of administration of the same estate, intended to 
have such effect as last aforesaid, 


or, where any such application has been made, the High Court 
to which it was made, the pet son or persons by whom it was made, 
and the proceedings (if any) had thereon. 

and the High Court to which any application is made under the 
proviso to section 242 of this Act may, if it think fit, reject the 
same. 

247. The petition for probate or letters of admin- 
probat? 03 or afl- istration shall m all eases be subscribed by the peti- 
mimstration to tioner and his pleader, if any, and shall be verified by 
verified^ and the P efc itioner m the following manner or to the like 

“ I ( A , B.) f the petitioner in the above petition, declare that 
what is stated therein is true to the best of my information and 
belief.” 

248. Where the application is* for probate, the 

petitmn C foJ°pro- petition shall also be verified by at lea^J one of the 
bate, b y 0 n e witnesses to the will (when procurable), m the manner 
witness t0 Wl11 1 or to the effect following 


See Act VI of 1881. 


t Added by Act XIII of 1875, 3 . 4. 
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“I (C. D.)> one of the witnesses to the last will and testament 
of the testator mentioned in the above petition, declare that I was 
present and saw the said testator affix his signature (or mark) thereto 
(as the case may be) (or that the said testator acknowledged the 
writing annexed to the above petition to be his last will and testa- 
ment in my presence).” 

249. If any petition or declaration which is hereby required 1 ^ 
Punishment for verified shall contain any averment which the 
false averment person making the verification knows or believes to be 
citation. 11 ° rde " such person shall be subject to punishment accor- 

'* ding to the provisions of the law for the time being in 

force for the punishment of giving or fabricating false evidence. 

may Stn examine r 250. In all cases it shall he lawful for the District 
son ti0nerinper * or District Delegate, * if he shall think proper, 

to examine the petitioner in person, upon oath or solemn affirma- 
tion, and also 

to require further evidence of the due execution of the will, or 
require fur- the right of the petitioner to the letters of administra- 
tor evidence, tion, as the case may be, and 

to issue citations calling upon all persons claiming to have any 
and issue ci- interest in the estate of the deceased to come and see 
toons to inspect the proceedings before the grant of probate or letters 
proceedings. 0 f adm inisration. 

The citation shall be fixed up in some conspicuous part of the 
Publication of Court house, and also in the office of the Collector of 
citation. the District, and otherwise published or made known in 

such manner as the J udge or District Delegate issuing the same may 
direct. 


Caveats again- 
st grant of pro- 
bate or adminis- 
tration. 


251.* Caveats against the grant of probate or ad- 
ministration may be lodged with the District Judge or 
a District Delegate ; 


and, immediately on any caveat being lodged with any District 
Delegate, he shall send a copy thereof to the District Judge ; 

and, immediately on a caveat being entered with the District 
Judge, a copy thereof shall he given to the District Delegate, if any, 
within whose jurisdiction it is alleged the deceased resided at the time 
of his death, £nd to any other J udge or District Delegate to whom it 
may appear to the District Judge expedient to transmit the same. 


See Act VI of 1881. 
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Dorm of caveat. 


252. 


The caveat shall be to the following effect: — 


Let nothing be done in the matter of the estate of A, B , late 
of , deceased, who died on the day o? 

at , without notice to C. D. of 

253. No proceeding shall be taken on a petition for probate 
.fe£fer entry of* ° r letters of administration after a caveat against the 
caveat, no pro- grant thereof has been entered with the Judge or 
petition tak untS °^ cer w hom the application has been made or notice 
after notice to has been given of its entry with some other Delegate, 
caveator. until after such notice to the person by whom the same 

has been entered as the Court shall think reasonable. 

*25SA. A District Delegate shall not grant probate 
gate when not or letters of administration in any casein which there 
to grant piobate is contention as to the grant, or in which it otherwise 
tion admimstra ‘ appears to him that probate or letters of admin istra- 
jluL * tion Ought not to be granted in his Court. 

Explanation : — By “ contention” is undei stood the appearance of 
any one in person, or by his recognized agent, or by a pleader duly 
appointed to act on his behalf, to oppose the proceeding. 

253B.* In every case in which there is no contention, but it ap- 
Po-werto trans- pears to the District Delegate doubtful whether the 
mit statement to probate or letters of administration should or should 
mfoubtfufcaS not k® granted, or when any question arises in relation 
where no conten- to the grant, or application for the grant, of any pro- 
tl0n * bate or letters of administration, the Distiict Delegate 

may, if he thinks proper, transmit a statement of the matter in ques- 
tion to the District Judge, who may diiecb the District Delegate to 
proceed in the matter of the application, accoidmg to such instiuctions 
as to the Judge may seem necessary, or may forbid any further pro- 
ceeding by the District Delegate m relation to the matter of such 
application, leaving the party applying for the grant in question to 
make application to the Judge. 

Procedure where 2530.* In evbry case in which there is contention, 
there is conten- or the District Delegate is of opinion that the probate 
Delegate thinks or letters of administration should be refused in his 
probate or let- Court, the petition, with any documents that may have 
tratiori ad shou 1 ia keen fileci therewith, shall be returned to the 
be lefused m his person by whom the application was made, in order 
Court * that the same may be presented to the Distrct J udge ; 

unless the District Delegate thinks it necessary, the purposes 
of justice, to impound the same, w T hich he is hereby authorized to do ; 


See Act VI of 1881. 
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and in that case the same shall be sent by him to the District 
Judge. 

' 254. When it shall appear to the Judge or District Delegate* 

G-raut of pro that probate of a will should be granted he will grant 
same under the seal of his Court in manner 


“ I, 

Form of such 
grant. 


of 


day 


following 

, J udge of the District of "’'pA- 

Delegate appointed foi granting probate or letters of 
administration in {here insert the limits of the Dele- 
gate s jurisdiction*] hereby make known that on the 
0± i“the year , the last will 

late f f , , „ > a e °P 7 whereof is hereunto annexed, 
was proved and registered before me, and that administration of the 
jioperty and credits of the said deceased, and in any way concern- 
“Jf, h ‘ s wdl ’. granted to , the executor in the said 

•will named, f he having undertaken to administer the same, and to 

“ tW * J? 1 and tr " e 1 “7- ent ° r y of the said Property and credits and 
exhibit the same in this Court within six months from the date of 
this grant or within such fuither time as the Court may from time 
to time appoint, and also to render to this Court a true account of the 

ot ld ^v,° Perty i?* d , oredl . ts Wlthln one year from the same date 
or within such farther time as the Court may from time to time 

UfPpOlJQtu. 

255. And wherever it shall appear to the District Judge or Dis- 
Grant of letters fnct Delegate* that letters of administration to the 
taoatoS^der' ? atate .., of a person deceased, with or without a copy of 
seal of Court. Wlii annexed, should be granted, he will grant the 

same under the seal of his Court in manner following ; 

w r ^ , j Judge of the District of 

Form Of such [or Delegate appointed for gi anting pro- 

? jf -*7 7 6 0r Ietters of administration in (here insert the 

hmits of the Delegate s jurisdiction )* ], hereby make known that on 
me 4 , T dil 7 letfcers^of admmistration(with or with- 

out the will annexed, as the case may be) of the property and credits 

01 .> HpCAA W 

Z; * ,, , u > the fa *er (or the case 

may be) of the deceased, f he having undertaken to administer the 
flame, and to make a full and true inventory of the said property aid 
credits and exhibit the same in this Court within six months from the 
date of this grant or within such further time as the Court may 
appoint, and also to render to this Court a true 
account of the said property and credits within one year from the 


' See Act VI of 1881, 


t See Act VI of 1889. 
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same date or within such further time as the Court may from time 
to time appoint. 

25 Q* Every person to whom any grant of letters of administra- 
tion is committed shall give a bond to the J udge or 
^Admirustratiou- ^he District Court to enure foi the benefit of the 
Judge for the time being, with one or more surety or 
sureties, engaging for the due collection, getting in and administering 
ilt ^ estate ot the deceased ; which bond shall be in such form as 
the Judge shall from time to time by any general or special order 
duect. 

Assignment of 257. The Court ma y? on application made by peti- 
admim&tiation- tion and on being satisfied that the engagement of 
bona ’ any such bond has not been kept, 

and upon such terms as to security, or providing^fchat the money 
received be paid into Court, or otherwise as the Court may 
think fit, 

assign the same to some person, his executors or administrators, 

who shall thereupon be entitled to sue on the said bond in his 
own name as if the same had been originally given to him instead 
of to the Judge of the Court, and shall be entitled to recover theieon, 
as trustee for all persons interested, the full amount recoverable m 
respect of any breach thereof. 

258. No probate of a will shall be granted until after the 
expiration of seven clear days, and no letters of ad- 
of T piobate §1 and mmisti ation shall be granted until after the expiration 
administration, of fourteen clear days, from the day of the testator 
or intestate’s death. 


259. Every District Judge or District Delegatef 
shall file and preserve all original wills, of which pro- 
bate or letteis of admmisti ation with the will annexed 
may be granted by him, among the records of lus 
Court, until some public registry for wills is esta- 
blished ; 

and the Local Government shall make regulations for the pre- 
servation and inspection of the wills so filed as aforesaid. 


Filing of ori- 
ginal wills of 
wlucli pi obate 
o r administra- 
tion with, will 
annexed gi an- 
ted. 


260. After any grant of'probate or letters of administration, no 

Grantee of pro- 0ther than tlie l jerson to whom the same shall have 
bate or admm- keen granted, shall have power to sue or prosecute 
is nation aiono any suit, or otherwise act as representative of the 
!anie e r^oked tl1 ^ceased, throughout the Province m which the same 
may have been granted, until such pf^bate or letters 
of administration shall have been recalled or revoked. 


* See Act YX of 1889. 


t See Act YI of 1881. 
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261. In any case before the District Judge in which there is 
contention, the pioceedings shall take, as neailyas 
may be, the form of a regular suit, according to the 
provisions of the Code of Civil Procedure, in which 
the petitioner for probate or letters of administration 
as the case may be, shall be the plaintiff, and the person who may 
have appeared as aforesaid to oppose the grant shall be the defend- 


Procedure 

contentious 

cases. 


ant . % 

262. Where any probate is or letters of administra- 
executor 1 or ad- ti° n are revoked, all payments bond fide made to any 
mimstrator be- executor or administiator under such prohate or ad- 
a?imimItration° r ministration before the revocation thereof shall, not- 
xevoked. withstanding such revocation, be a legal discharge to 

the person making the same ; 

and the executor or administrator who shall have acted under 
any such revoked probate or administration may 
executor°or S ati- retain and reimburse himself in respect of any pay- 
mimstrator t o ments made by him which the person to whom probate 
recoup lnmseif. or letters of administration shall be afterwards granted 
might have lawfully made. 


263 Every order made by a District Judge by virtue of the 
Appeals from powers hereby conferred upon him shall be subject 
orders of Dis- to appeal to the High Court under the rules contained 
tnct judge. in the Code of Civil Procedure applicable to appeals. 


Concurrent ju- 264. The High Court shall have concurrent juris- 
ris diction of diction with the District Judge in the exercise of all 
High Court. the powers hereby conferred upon the Distnct Judge. 


PAST XXXII. 

Op Executors of their own Wrong. 

265. A person who intermeddles with the estate of the deceas- 
ed, or does any other* act which belongs to the office 
Msowa wrong?* ex ecutor, while there is no rightful executor, or 
administiator in existence, theieby makes himself an 
executor of his own wrong. 

Exceptions. — First. — Intermeddling with the goods of the de- 
ceased for the purpose of preserving them, or providing for his 
funeral or for the immediate necessities of his family or property, 
does not make an executor of his own wrong. 

Second.— Dealing in the ordinal y course of business with goods 
of the deceased received from another does not make an executor 
of his own wrong. 
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Illustrations . 

(a) A uses or gives away or sells some of the goods of the 
deceased, or lakes them to satisfy his own debt or legacy, or receives, 
payment of the debts of the deceased. He is an executor of his 
own wrong. 

(b) A, having been appointed agent by the deceased in his 
lifetime to collect his debts and sell -his goods, continues to do so 
after he has become aware of his death. He is an exector of his 
own wrong in 1 espect of acts done after he has become aware of the 
death of the deceased. 

(c) A sues as executor of the deceased, not being such. He is 
"* an executor of his own wrong. 

266. When a person has so acted as to become an executor of 
Liability of own wrori &> he is answerable to the rightful exe- 
etecutor of his cutor or administrator, or to any creditor or legatee 
own wrong. 0 f the deceased, to the extent cf the assets which may 
have come to his hands, after deducting payments made to the right- 
ful executor or administrator, and payments made in a due couise 
of administration. 

PAKT XXXIII. 

Powers of an Executor or Administrator. 

267. An executor or administrator has the same 
power to sue in respect of all causes of action that 
survive the deceased, and to distrain foi all lents 
due to him at the time of his death, as the deceased 
had when living. 

demands whatsoever and all rights to prosecute or 
defend any action or special proceeding, existing in 
favour of or against a person at the time of his de- 
cease, survive to and against his executors or adminis- 
trators ; except causes of action for defamation, as- 
sault, as defined, in the Indian Penal Code, or other 
personal injuries not causing the death of the party; 
and except also cases 'where, after the death of the party, the relief 
sought could not be enjoyed, or granting it would be nugatory. 

Illustrations. 

(a) A collision takes place on a railway in consequence of some 
neglect or default of the officials, and a passenger is severely hurt, 
but not so as to cause death. He afterwards dies without having 
brought any action. The cause of action does not survive. 

(h) A sues for divorce. A dies. The cause of auction does not 
survive to his representative. 


Of the 


In respect of 
causes of action 
surviving de- 
ceased, and rents 
due at death. 


268. All 

Demands and 
rights of action 
of or against de- 
ceased survive 
to and against 
executor or ad- 
ministrator. 
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Power of exe- 269. An executor or administrator has power to 
nistiator to Ss- dispose of the property of the deceased, either wholly 
pose of pro- or in part, in such manner as he may think fit. 

"-perty. 

Illustrations. 

(а) The deceased has made a specific bequest of part of his 

property. The executor* not having assented to the bequest, jiells 
the subject of it. The sale is valid. '’** * 

(б) The executor, in the exercise of his discretion, mortgages 
a part of the immoveable estate of the deceased. The mortgage is 
valid. 

purchase by 270. If an executor of administrator purchases, 
executor or ad- either directly or indirectly, any part of the property 
^ceased’s* pro- deceased, the sale is voidable at the instance of 

peity. r ' any other person interested in the property sold. 

271. When there are several executors or adminis- 
veia^executors tutors, the powers of all may, in the absence of any 
or admmistra- direction to the contrary, be exercised by any one of 
bv r one erciseable them who has proved the will or taken out adminis- 
tration. 

Illustrations . 

( a ) One of several executors has power to release a debt due 
to the deceased. 

(5) One has power to surrender a lease. 

(c) One has power to sell the property of the deceased, moveable 
or immoveable. 

(d) One has power to assent to a legacy. 

( e ) One has power to endorse a promissory note payable to the 
deceased. 

(/) The will appoints A, B, C and D to be executors, and 
directs that two of them shall be a quorum. No act can be done by 
a single executor. 

272. Upon the death of one or more of several exe- 
cutors or administrators, all the powers of the office 
become vested in the survivors or survivor. 

273. The administrator of effects unadministered 
has, with respect to such effects, the same powers as 
the original executor or administrator. 

?74. An administrator during minority has all the 
powers of an ordinary administrator. 

275. When probate or letters of administration 
have been granted to a married woman, she has all the 
the powers of an ordinary executor or administrator. 


Survival of 
powers on death 
of one of several 
executors or ad- 
ministrators. 

Powers of 

administrator of 
effects unadmm- 
istered. 

Powers of ad- 
ministrator dur- 
ing minority. / r 

Powers of 

married execu- 
trix or adminis- 
tratrix. 
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PART XXXIV. . 

Of the duties of an Executor or Administrator. 

276. It is the duty of an executor to perform the funeral of the* 
As to deceased’s deceased in a manner suitable to his condition, if he 
funeral. has left property sufficient for the purpose. 

^277. (f) An executor or administrator shall within six months 
•inventory and from the grant of probate or letters of administration, 
account. or within such further time as the Couit which granted 

the probate or letters may from time to time appoint, exhibit in that 
Court an inventory containing a full and true estimate of all the pro- 
perty m possession, and all the ci edits, and also all the debts owing by 
any person to which the executor or administrator is entitled in that 
character, * 

and shall m like manner, within one year from the grant or within 
such further time as the said Court may from time to time appoint 
exhibit an account of the estate, showing the assets which have come 
to his hands and the manner in which they have been applied or dis- 
posed of. 

(2) The High Court may from time to time prescribe the form 
in which an inventory or account under this section is to be exhibited. 

(3) If an executor or administrator, on being required by the 
Court to exhibit an inventory or account undei this section, intention- 
ally omits to comply with the requisition, he shall be deemed to have 
committed an offence nnder section 176 of the Indian Penal Code. 

(4) The exhibition of an intentionally false inventory or account 
under this section shall be deemed to be an offence under section 
193 of that Code. 

f277A. In all cases where a grant has been made of probate 
or letters of administration intended to have effect 
mciudepi opei ty throughout the whole of British India, the executor 
in any part of or administrator to the effects of any person dying in 
British India. British India an^l leaving property in more than one 
Province shall include m the inventory of the effects of the deceased 
his moveable or immoveable property situate in each of the 
Provinces ; 

and the value of such property situate in the said Provinces, 
respectively, shall be separately stated m such mventoiy ; 

and the probate or letters of administration shall be chargeable 
with a fee corresponding to the entire amount or value of the pro- 
perty affected thereby wheresoever situate within Britis^India. 


* See Act VI of 18S9, s. 7. 

t See Act XIII of 1875, s. 0, and Act VJ of 1889, s. 8. 
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278. .The executor or administrator shall collect, 
of^and r °§ebts reasonable diligence, the property of the deceas- 

owmg to deceas- ed and the debts that were due to him at the time of 
ed< his death. 

279. Funeral expenses to a reasonable amount, according to the 
Expenses to be degree an( * quality of the deceased, and death-bed 

paid before all charges, including fees for medical attendance^nd 
debts. board and lodging for one month previous to his deatSi, 

are to be paid before all debts. 

280. The expenses of obtaining probate or letters of adminis 
Expenses to be tration, including the costs incurred for or in respec* 

paid next after of any judicial proceedings that may be necessary 
snob expenses. f or a( j m i n i s tering the estate, are to be paid next after 
the funeral expenses and death-bed charges. 

281. Wages due for services rendered to the de- 
tam a femces e to ceased within three months next preceding his death 
be next paid, and by any labourer, artizan of domestic servant are next 
then other debts. £ 0 paid, and then the other debts of the deceased. 

282. Save as aforesaid, no ci editor is to have a 
saS Y aii a debts r to right of priority over another, by reason that his debt 
be paid equally is secured by an instrument under seal, or on any 
and rateably. other account. 

But the executor or administrator shall pay all such debts as 
he knows of, including his own, equally and rateably, as far as the 
assets of the deceased will extend. 

283. # If the domicile of the deceased was not in 
British India, the application of* his moveable property 
to the payment of his debts is to be regulated by 
the law of British India. 

284. No creditor who has received payment of a 
part of his debt by virtue of the last preceding sec- 
tion shall be entitled to share in the proceeds of the 
immoveable estate of the deceased unless he brings 
such payment into account for the benefit of the other 
creditors. 


Application of 
moveable pro- 
perty to pay- 
ment of debts, 
where domicile 
not m British 
India. 

Creditor paid 
in part under 
section 283 to 
bring payment 
into account be- 
fore sharing in 
proceeds of im- 
moveable pro- 
perty. 


Illustration. 

A dies, having his domicile in a country where instruments under 
seal have priority over instruments not under seal, leaving moveable 
property to r ri;he value of 5,O0G rupees, and immoveable property to 
the vahip of 10,000 rupees, debts on instruments under seal to the 


See Act VI of 1889, s. 9. 
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amount of 10,000 rupees, and debts on instruments not under seal 
to the same amount. The creditors holding instruments under seal ,< 
receive half of their debts out of the proceeds of the moveable estate. 

The proceeds of the immoveable estate are to be applied in payment 
of the debts on instruments not under seal until one-half of such 
debts has been discharged. This will leave 5,000 rupees, which are 
to be distributed rateably amongst all the creditors without distinc- 
in proportion to the amount which may remain due to them. 


Debts to be 
paid before lega- 
cies. 


285. Debts of every description must be paid be- 
fore any legacy. 


Executor or 286. If the estate of the deceased is subject to 
administrator any contingent liabilities, an executor or administrator 

not b0 ^ aci *° is not bound to pay any legacy without a sufficient 
without indem- indemnity to meet the liabilities whenever they may 
mty. become due. 


287. If the assets, after payment of debts, necessary expenses 
and specific legacies, are not sufficient to pay all the 
ffenerafiegacief. ge^al legacies in full, the latter shall abate or be 
diminished in equal proportions, 

and the executor has no right to pay one legatee in 
to B pay C one r iega- preference to another nor to retain any money on 
tee m preference account of a legacy to himself or to any peison for 
to another. whom he is a trustee. 

Non-abatement 288. Where there is a specific legacy, and the as- 
of specific legacy sets are sufficient for the payment of debts and neces- 
when assets suf- gary expenses, the thing specified must be deliveied to 
ficient to pay ^/jega&e without any Abatement. 

289. Where there is a demonstrative legacy, and the assets are 

sufficient for the payment of debts and necessary 
Right under expenses, the legatee has a preferential claim for pa^^- 
fegacyfwhen as- ment ^ IS legacy out of the fund from which the 
sets sufficient to legacy is directed to be paid until such fund is ex- 
pay debts and h aus ted, and if,#ffcer the fund is exhausted, part of the 
penses^ ry eS> legacy still remains unpaid, he is entitled to rank for 
the remainder against the general assets as for a legacy 
of the amount of such unpaid remainder. 

290. If the assets are not sufficient to answer the debts and 
nateabie aba- s P ec ifi° legacies, an abatement shall be made from 

tement of speci- the latter rateably in proportion to their respective 
flc legacies. amounts. 

Illustration. ^ 

A has bequeathed to B a diamond ring, valued at 500 rupees, 
and to C a horse, valued at 1,000 rupees. It is found necessary to 
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sell all the effects of the , testator, and his assets, after payment of 
debts, aie only 1,000 rupees. Of this sum rupees 333-5-4 are to be 
paid to B, and rupees 666-10-8 to C. 

291. For the purpose of abatement, a legacy for life, a sum 
appropriated by the will to produce an annuity, and the 
ed eg as ie generai value of an annuity when no sum has been appropriat- 
for purpose of ed to produce it, shall be treated as general legacies.* B 
abatement. *** r 

PART XXXV. 

Of the Executor’s Assent to a legacy. 


Assent neces- 292. The assent of the executor is necessary to 
Sgatee’sTue! 6 complete a legatee’s title to his legacy 


Illustrations, 

(a) A by his will bequeaths to B his Government paper, which 
is in deposit with the Bank of Bengal. The Bank ha$ no authority 
to deliver the securities, nor B a right to take possession of them, 
without the assent of the executor. 


(b) A by his will has bequeathed to C his house in Calcutta in 
the tenancy of B. C is not entitled to receive the rents without the 
assent of the executor. 


293. The 

Effect of exe- 
cutor’s assent to 
specific legacy. 

ticular way. 

Nature of as- 
sent. 


assent of the executor to a specific bequest shall be 
sufficient to divest his interest as executor therein* 
and to transfer the subject of the bequest to the 
legatee, unless the nature or the circumstances of the 
property require that it shall be transfered in a par- 

This assent may be verbal, and it may be either ex- 
press or implied from the conduct of the executor. 


Illustrations. 


(a) A horse is bequeathed. The executor requests the legatee to 
dispose of it, or a third party proposes to purchase the horse from 
the executor, and he directs him to apply to the legatee. Assent to 
the legacy is implied. 

(b) The interest of a fund is directed by the will to be applied 
for the maintenance of the legatee during his minority. The exe- 
cutor commences so to apply it. This is an assent to the whole of 
the bequest. 

(c) A bequest is made of a fund to A, and after him to B. The 
executor pays the interest of the fund to A. This is an implied as- 
sent to the bequest to B. 
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(d) Executors die after paying all the debts of the testator but 
before satisfaction of specific legacies. Assent to the legacies may 
be piesumed. 

(e) A person to whom a specific article has been bequeathed 
takes possession of it and retains it without any objection on the pait 
of the executor. His assent may be presumed. 

294. Tiie assent of an executor to a legacy may be conditional, 

* Conditional as- an< * ^ condition be one which he has a right to 
sent. enforce, and it is not performed, there is no assent. 

Illustrations , 

(a) A bequeaths to B his lands of Sultanpur, which at the date 
of the will, and at the death of A, were subject to a mortgage for 
10,000 rupees. The executor assents to the bequest, on condition 
that B shall within a limited time pay the amount due on the mort- 
gage at the testator’s death. The* amount is not paid. There is 
no assent. 

( b ) The executor assents to a bequest on condition that the 
legatee shall pay him a sum of money. The payment is not made. 
The assent is nevertheless valid. 

295. When the executor is a legatee, his assent to his own 
Assent of exe- legacy is necessary to complete his title to it, in 

cutor to 3ns own the same way as it is required when the bequest is 
legftCy to another person, and his assent may in like manner 

be express or implied. 

Assent shall be implied if in his manner of administering the 
property he does any act which is referable to his 
imp ie assents. c k aracter 0 f legatee and is not referable to his chaiac- 
ter of executor. 

Illustration. 

An executor takes the rent of a house or the interest of Govern- 
inent-secuiities bequeathed to him, and applies it to his own use. 
This is assent. * 

Effect of exe- 296*. The assent of the executor to a legacy gives 
cutor’s assent. effect to it from the death of the testator. 

Illustrations . 

(a) A legatee sells his legacy before it is assented to by the 
executor. The executor’s subsequent assent operates for the benefit 
of the purchaser, and completes his title to the legdcy. 

(5) A bequeaths 1,000 rupees to B with interest l?om his death. 
The executor does not assent to his legacy until the expiration of a 
year from A’s death. B is entitled to interest from the death of A. 
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Executor when " 297. An executor is not bound to pay or deliver 

to deliver lega- any legacy until the expiration of one year from the 
cies * testator’s death. 

Illustration . 

A by his will directs his legacies to be paid within six months 
after his death. The executor is not bound to pay them before the 
expiration of a year. 

PART XXXVI. 

Of the Payment and Apportionment of Annuities. 


_ . 298. Where an annuity is given by the will, and no 

of annuity when time 1S used for its commencement, it shall commence 
no time fixed by from the testator’s death, and the first payment shall be 
Wl11, snade at the expiration of a year next after the event. 

299. Where there is a direction that the annuity shall be paid 
When annuity, quarterly or monthly, the first payment shall be due 
to be paid quar- at the end of the first quarter or first month, as the 
tefefSis due 117 ’ case nia ^ ^e, after the testator’s death ; and shall, if 
the executor think fit, be paid when due, but the exe- 
cutor shall not be hound to pay it till the end of the year. 


Dates of sue- 300. ^ riiere ^ ere * s a direction that the first 
cessive pay- payment of an annuity shall be made within one 
meats when first month or any other division of time from the death of 
SPfcTbe made testator, or on a day certain, the successive p&y- 
wittnn given ments are to be made on the anniversary of the ear- 
<?ertain r ° n day on w ^ c k the will authorizes the first pay- 

ment to be made ; 


Apportionment and, if the annuitant should die in the interval 
Ses re between between the times of payment, an apportioned share 
times of pay- of the annuity shall be paid to his representative. 

meat 


PART XXXVII. 


Of the Investment of Funds provide for Legacies. 

301. Where a legacy, not being a specific legacy, is given for life, 
the sum bequeathed shall at the end of the year he 
sum'bTqShed invested in such securities as the High Court may, by 
where legacy, any general rule to be made from time to time, au- 
th< ?? ze or direct, and the proceeds thereof shall be 
817 0 * paid to the legatee as the same shall accrue due. 

T w . . . *302. Where a general legacy is given to be paid at 

general legacy, a future time, the executor shall invest a sum sum- 
to be paid at fu- cient to meet it in securities of the kind mentioned in 
ure time. the last preceding section. 



THE INDIAN SUCCESSION ACT. 


97 


intermediate The intermediate interest shall form part of the resi- 
interest. due Q f the testator’s estate. 


Procedure when 303. Where an annuity is given and no fund is charge 
no fund charged ed with its payment or appropriated by the will 
pnitedtoTmnu- to answer a Government annuity of the specified 
ity. * , amount shall be pui chased, or, 

no such annuity can be obtained, then a sum sufficient to pro- 
duce the annuity shall be invested for that purpose in such securi- 
ties as the High Court may, by any general rule to be made from 
time to time, authorize or direct. 


304. Where a bequest is contingent, the executor is not bound 
Transfer to * nvest the amount of the legacy, but may transfer 
* lue of the estate to the residuary legatee 
sufficient security for the payment of 
shall become due. 


residuary lega- 
tee of contin- 
gent bequest. 


tne wnoie resic 
on his giving 
the legacy if it 


Investment of 
residue be- 
queathed for 
life, without di- 
rection to invest 
in particular se- 
cunties- 


Investment of 
residue be- 
queathed for 
life, with dnec- 
tion to invest 
m speeiiied se 
curities. 


305. Where the testator has bequeathed the residue 
of his estate to a person for life without any direction 
to invest it in any particular securities, so much theie 
of as is not at the time of the testator’s decease inves- 
ted in such securities as the High Court may for the 
time being regard as good secunties shall be converted 
into money and invested in such securities. 

306. Where the testator has bequeathed the resi- 
due of his estate to a person for life with a dnection 
that it shall be invested in certain specified securities, 
so much of the estate as is not at the time of his death 
invested in securities of specified kind shall be conver- 
ted into money and invested m such securities. 


307. Such conversion and investment as are con- 
templated by the two last preceding sections shall be 
made at such times and in such manner as the execu- 
tor shall in his disci etion think fit ; 

and, until such conversion* and investment shall be completed 
I it rest a * P ersoa " w ^ 10 be for the time being entitled 

able C untii P m- to ths income of the fund when so invested shall re- 
vestment'. ceive interest at the rate of four per cent, per annum 

upon the market-value (to be computed as of the 
date of the testator’s death) of such part of the fund as shall not yet 
have been so invested. 


Time and man- 
ner of convul- 
sion anil invest- 
ment. 


308. Where, by the terms of** a bequest, the legatee is entitled 
to the immediate payment or possession of the money 
gocedurewhere or thing bequeathed, but is a rumor, and there is no 
^ to immediate direction in the will to pay it to any person on his 
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behalf, the executor or administrator shall pay or deli- 
ver the same into the Court of the District Judge, by 
whom* or by whose District Delegate the probate was, 
or letters of administration with the will annexed 
were, granted, to the account of the legatee, unless 
the legatee be a ward of the Court of Wards ; 

and, if the legatee be a ward of the Court of Wards, the legacy 
shall be paid into that Court to his account ; 

and such payment into the Court of the District Judge, or into 
the Court of Wards, as the case may be, shall be a sufficient discharge 
for the money so paid ; 

and such money when paid in shall be invested in the purchase 
of Government securities, which, with the interest thereon, shall be 
transferred 01 P paid to the person entitled thereto, or otherwise 
applied for his benefit, as the J udge, or the Court of Wards, as the 
ease may be, may direct. 

PAET XXXVIII. 

Of the Produce and Interest of Legacies. 

Legatee’s title 309- l e £ a t ee of a specific legacy is entitled to 

to produce of the clear produce thereof, if any, from the testator's 
specific legacy. eath. 

Exception . — A specific bequest, contingent in its terms, does 
not comprise the produce of the legacy between the death of the testa- 
tor and the vesting of the legacy. The clear produce of it forms part 
of the residue of the testator’s estate. 

Illustrations. 

(a) A bequeaths his flock of sheep to B. Between the death of 
A and delivery by his executor the sheep are shorn, or some of the 
ewes produce lambs. The wool and lambs are the property of B. 

(S) A bequeaths his Government securities to B, but postpones 
the delivery of them till the death of C. The interest which falls 
due between the death of A and the <|eath of C belongs to B, and 
must, unless he is a minor, be paid to him as it is received. 

(c) The testator bequeaths all his four per cent. Government 
promissory notes to A when he shall complete the age of 18. A, if 
he complete that age, is entitled to receive the notes, but the in- 
terest which accrues in respect of them, between the testator’s death 
and A’s completing 18, forms part of the residue. 

Residuary lega- 310. The legatee under a general residuary bequest 
tee’s title to r jg entitled to th* produce of the residuary fund from 
dnarvfnnd. resir the testator’s death. 


payment or pos* 
session of be- 
quest, and no 
direction to pay 
r to person on 3ns 
behalf. 


; See Act YI of 188L 
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Exception * — A general residuary bequest contingent in its terms 
does not comprise the income which may accrue upon the fund be- 
queathed between the death of the testator and the vesting of the 
legacy. Such income goes as undisposed of. * 

Illustrations . 

( a ) The ^testator bequeaths the residue of his property to A, a 
mijior. to be paid to him when he shall complete the age of 18. The 
income from the testator's death belongs to A. 

(&) The testator bequeaths the residue of his property to A when 
he shall complete the age *of 18. A, if he complete that age, is 
entitled to receive the residue. The income which has accrued in 
respect of it since the testator's death goes as undisposed of. 

interest when 311- Where no time has been fixe$ for the pay- 
no time fixed ment of a general legacy, interest begins to run from 
general legacy. 0 expiration of one year from the testator's death. 

Expections. — (1) Where the legacy is ’bequeathed in satisfaction 
of a debt, interest runs from the death of the testator. 

(2) Where the testator was a parent or a more remote ancestor 
of the legatee, or has put himself in the place of a parent of the 
legatee, the legacy shall bear interest from the death of the testator. 

(3) Where a sum is bequeathed to a minor with a direction to 
pay for his maintenance out of it, interest is payable from the death 
of the testator. 

312. Where a time has been fixed for the payment of a general 
Interest when ^ e ^ ac ^’ interest begins to run from the time so fixed, 
time fixed; The interest up to such time forms part of the residue 
of the testator’s estate. 


Exception . — Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a parent 
of the legatee, and the legatee is a minor, the legacy shall bear inter- 
est from the death of the testator, unless a specific sum is given by 
the will for maintenance. 


Kate of intei - 
est. 


No interest on 
arrears of an- 
nuity within 
first year alter 
testator’s death. 


Interest on 
sum to be in- 
vested to pro- 
duce annuity. 


313. The rate of interest shall be four per cent, 
per annum. 

314. No interest is payable on the arrears of an 
annuity within the first year from the death of the 
testator, although a period earlier than the expiration 
of that year may have been fixe;} by the will for 
making the first payment of the annuity^ 

315. Where a sum of money is directed to be in- 
vested to produce an annuity, interest is payable on it 
from the death of the testator. 
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PART XXXIX. 

Of the Refunding cf Legacies. 

f 

316. When an executor has paid a legacy under the order of a 
Be fund of le- J ud g e 5 he is entitled to call upon the legatee to refund, 

gaey paid under in the event of the assets pioving insufficient to pay 
fudge’s orders. all the legacies. 

317. When an executor has voluntarily paid a legacy, he cannot 
No refund if ca ^ u P on a ^ e g atee refund in the event of the assets 

paid voluntarily, proving insufficient to pay all the legacies. 

318. When the time prescribed by the will for the performance 
Kefund when a con( ^ on ^ as elapsed, without the condition having 

legacy has 7 been performed, and the executor has thereupon, with- 
come due on per- out fraud, distributed the assets ; in such case, if fur- 
dition aCe withm time ^ as ^ 6en allowed under the 124th section for 
further time ai- the performance of the condition, and the condition 
tion' i 24 Uder Se °' ^as been perf oi med accordingly, the legacy cannot 
ivil be claimed from the executor, but those to whom he 

has paid it are liable to refund the amount. 

When each le 319. When the executor has paid away the assets 
gatee compeiia- i n legacies, and he is afterwards obliged to discharge 
hie to refund m a debt of which he had no previous notice, he is entitl- 
proportion. ^ to ca jj U p 0n eac h legatee to refund in proportion. 

320. Where an executor or administrator has given such notices 
as would have been given by the High Court in an 
asSts^^ 10110 * administration-suit, for creditors and others to send 
in to him their claims against the estate of the deceas- 
ed, he shall, at the expiration of the time therein named for sending 
in claims, be at libei ty to distribute the assets, or any part thei eof, 
in discharge of such lawful claims as he knows of, and shall not be 
liable for the assets so distributed to any person of whose claim he 
shall not have had notice at the time of such distribution ; 

but nothing herein contained sh^l prejudice the right of any 
creditor or claimant to follow the assets, or any part 
fonowassets Tnay ^ ereo ^ in the hands of the persons who may have 
received the same respectively. 

321 * A creditor who has not received payment of his debt maj 
Creditor may call upon a legatee who has received payment of his 
call upon legatee legacy to refund, whether the assets of the testator’s 
to refund. estate were or were not sufficient at the time of his 

death to pay t*oth debts and legacies : and whether the payment of 
the legacy by the executor was voluntary or not. 


See Act XY of 1877. 
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322. If the assets were sufficient to satisfy all the legacies at 

When legatee time testator’s death, a legatee who has not 

not satisfied or received payment of his legacy, or who has been com- 
com peiied to re- pelled to refund under the last preceding section, caip- 
tion 321, cannot not oblige one who has received payment m fall to 
oblige one paid refund, whether the legacy were paid to him with or 
funa Ul1 t0 r£ * without suit, although the assets have subsequently 
become deficient by the wasting of the executor. 

323. If the assets were not sufficient to satisfy all the legacies 

When n ati the time ^ es ^ or ’ s death, a legatee who has 

fied legatee must not received payment of his legacy must, before he 
first pmceed can call on a satisfied legatee to refund, first proceed 
tor T/soivent! 11 " a g a i ns * the executor, if he is solvent ; but, if the execu- 
tor is insolvent or not liable to pa^, the unsatisfied 
legatee can oblige each satisfied legatee to refund in proportion. 


Limit to re- 324. The refunding of one legatee to another shall 
funding of one not exceed the sum by which the satisfied legacy ought 
legatee to ano- have been reduced if the estate had been propel lv 
* e * administered. 

Illustration . 


A has bequeathed 240 rupees to B, 480 rupees to C, and 720 
lupees to D. The assets are only 1,200 rupees, and if properly ad- 
ministered would give 200 rupees to B, 400 rupees to C, and 600 rupees 
to D. C and D have been paid their legacies in full, leaving ^nothing to 
B. B can oblige C to refund 80 mpees, and D to refund 120 rupees. 

, Refunding to 325 The refunding shall in all cases be without 
be without m- interest, 
terest. 


Residue after 
usual payments 
to be pud to lc- 
siduaiy legatee. 

Transfer of as- 
sets fiom British 
India to execu- 
tpr or adminis- 
trator m coun- 
try of domicile 
for distribution. 


326 The surplus or residue of the deceased’s pro- 
perty, after payment of debts and legacies, shall be 
paid to the residuary legatee when any has been ap- 
pointed by the will. 

326A^. Wheje a person not having his domicile* in 
British India has died leaving assets both in British 
India and in the country in which he had his domicile 
at the time of his death, 


and there have been a grant of probate or letters of administra- 
tion in British India with respect to the assets there and grant of 
administration in the countiy of domicile with respect to the assets 
in that countiy, 9 

the executor or administrator, as the case may ’be, in British 
India, aftei having given such notices as are mentioned in section 
* See Act II of 1890, «. 9. 
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320, and after having discharged, at the expiration of the time there 
in named, such lawful claims as he knows of, 

may, instead of himself distributing any surplus or residue of 
the deceased's property to persons residing out of Bntish India who 
are entitled thereto, transfer, with the consent of the executor or 
administrator, as the case may be, in the country of domicile, the 
surplus or residue to him for distribution to those persons. 

PART XL. 

Of the Liability of an Executor or Administrator for 

Devastation. 

Liability of ex- 327 . When an executor or administrator misapplies 
ecntor or aamm- the estate of the deceased, or subjects it to loss or 
vastatiom° r de " 4^age, he is liable to make good the loss or damage 
so occasioned. 

Illustrations. 

(a) The executor pays out of the estate an unfounded claim. He 
is liable to make good the loss. 

(b) The deceased had a valuable lease renewable by notice, which 
the executor neglects to give at the proper time. The executor is 
liable to make good the loss. 

( c ) The deceased had a lease of less value than the rent payable for 
it, but terminable on notice at a particular time. The executor neg- 
lects to give the notice. He is liable to make good the loss. 

328. When an executor or administrator occasions a loss to 

For neglect to estate by neglecting to get m any part of the 

get m any part property of the deceased, he is liable to make good 
of property. the amount. 

Illustrations . 

(a) The executor absolutely releases a debt due to the deceased 
from a solvent person, or compounds with a debtor who is able to pay 
in full. The executor is liable to makegood the amount. 

(b) The executor neglects to sue for a debt till the debtor is able 
to plead the Act for the limitation of suits, and the debt is thereby 
lost to the estate. The executor is liable to make good the amount. 

PAET XLI. 

Miscellaneous. 

329. — [Stalnps and Fees~\ Repealed by Act VII of 1870, 

330. — fSavmq as to Administrator General,’] Repealed by Act 
1X1 V of 1867, 
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Succession to 
property of 
Hindus, &c.,and 
certain mils, in- 
testacies and 
mamages not 
affected. 


331. The provisions of this Act shall not apply to 
intestate or testamentaiy succession to the property 
of any Hindu, Muhammadan or Buddhist ; nor shall 
they apply to any will made, or any intestacy oecnr- 
ring, before the first day of January, 1866. 


The 4tfy section shall not apply to any marriage contracted before 
same day. 

332. The Governor General of India in Council shall from time 
to time have power, by an order, either retrospectively 
from the passing of this Act, or prospectively, to 
exempt, from the operation of the whole or any part 
of this Act the members of any race, sect or tribe 
in British India, or any part of such race, sect or tribe, 
to whom he may consider it impossible or inexpedient 
to apply the provisions of this Act or of the part of 
the Act mentioned in the order. 


Power of Gov- 
ernor General 
in Council to 
exempt an^ race, 
sect or tribe in 
British India 
from operation 
of Act, 


The Governor General of India in Council shall also have power 
from time to time to revoke such order, but not so that the revocation 
shall have any retrospective effect. 

All orders and revocations made under this section shall be pub- 
lished m the Gazette of India. 


# 333. ( 1 ) When a grant of probate or letters of administration 

Surrender f * s revo ^ e< ^ or annulled under this Act, the person to 
revoked 1 pi obate whom the grant was made shall forthwith deliver 
or letters of ad- up the probate or letters to the Couit which made the 
ministration. grant 

(2) If such person wilfully and without reasonable cause omits 
so to deliver up the probate or letters, he shall be punished with fine 
which may extend to one thousand rupees, or with imprisonment of 
either description for a term which may extend to three months, or 
with both. 


SCHEDULE. — [Stamps and Fees.] Repealed hj Act VII of 1870. 


Added by Act VI of 1889, s. 10. 
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ACT NO- XXI of 1870. 


Passed by the Governor General of India in Council, 

n 

(Received the assent of the Governor General on the 19th July 1870), 


An Act to regulate the Wills of Hindus, Jainas, Sikhs an<f 
Buddhists in the Lower Provinces of Bengal and in 
the towns of Madras and Bombay, 


Whereas it is expedient to provide rules for the execution, at- 
p testation, revocation, revival, interpretation and pro- 

bate of the wills of Hindus, Jainas, Sikhs and Bud- 
dhists in the territories subject to the Lieutenant Governor of Bengal 
and in the towns of Madras and Bombay ; It is heiebv enacted as 
follows : — 

_ 1. This Act may be called “The Hindu Wills* 

Short title. Act, 1870. J> 


Certain por- 
tions of Succes- 
sion Act extend- 
ed to wills of 
Hindus, Jamas, 
Siklis and Bud- 
dhists. 


2. The following portions of the Indian Succession 
Act, 1865, namely, — 

sections forty six, forty- eight, forty-nine, fifty, fifty- 
one, fifty-five aid fifty-seven to seventy-seven * (both 
inclusive), 


sections eighty-two, eighty- three, eighty-five, eighty- eight to one 
hundred and three (both inclusive), 


sections one hundred and six to one hundred and seventy-seven 
(both inclusive), 

sections one hundred and seventy-nine to oneiiundred and eighty- 
nine (both inclusive), * » 


sections one hundred and ninety-one to one hundred and ninety- 
rune (both inclusive), 


14 
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so much of Parts XXX and XXXI as relates to grants of probate 
and letters of administration with the will annexed, and 

« Parts XXXIII to XL (both inclusive), so far as they relate to 
an executor and an administrator with the will annexed, 

shall, notwithstanding any thing contained in section three 
hundred and thirty-one of the said Act, apply — f 

(a) to all wills and codicils made by any Hindu, Jaina, Sikh or 
Buddhist, on or after the first day of Septemberone 
Extent of Act. thousand eight hundred and seventy, within the said 
territories or the local limits of the ordinary orginal 
civil jurisdiction of the High Courts of Judicature at Madias and 
Bombay ; and 

(5) to all such wills and codicils made outside those territories 
and limits, so far as relates to immoveable property situate within 
those territories or limits : 

-o 6. Provided that marriage shall not revoke any 

provisos. such will or codicil : 


And that nothing herein contained shall authorise a testator to 
bequeath property which he could not have alienated inter vivos , or 
to deprive any persons of any right of maintenance of which, but for 
Section two of this Act, he could not deprive them by will : 

And that nothing herein contained shall vest in the executor or 
administrator with the will annexed of a deceased person any property 
which such person could not have alienated inter vivos . 

And that nothing herein contained shall affect any law of adop- 
tion or intestate succession : 


And that nothing herein contained shall authorise any Hindu, 
Jaina, Sikh or Buddhist to cieate in property any interest which he 
could not have created before the first $ay of September one thousand 
eight hundred and seventy. 


4. On and fiom that day, section two of Bengal Regulation V 
of 1799 shall be repealed so far as relates to the exe- 
r R P eguia- cutorg of persons who are not Muhammadans, hut 
tion?v of 1799, are subject to the jurisdiction of a District Couit in 
section 2. the territories subject to the Lieutenant Governor of 


Bengal. 

Saving of rights 

of Administrator 
General. 


* 5. Ho thing contained in this Act shall affect the 
rights, duties and privileges of the Administrators 
General of Bengal, Madras and Bombay, respectively. 
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6 In this Act and in the said section sf of the Indian Succession 

, Act, all words defined in section three of the same Act 

clause?^ 10n " shall, unless there be something repugnant in the 
subject or context, be deemed to have the same meaning 
as the said section three has attached to such words respectively : 

And in applying sections sixty -two, sixty-thiee, ninety-two, 
mnety-six, ninety-eight, ninety-nine, one hundred, one hundred 
and one, one hundred and two, one hundred and three and one 
hundred and eighty-two of the said Succession Act, to wills and 
codicils made under this Act, the words “ son,” <r< sons,” “ child ” 
and ri children ” shall be deemed to include an adopted child ; and 
the word “ grand-children ” shall be deemed to include the children, 
whether adopted or natural-born, of a child whether adopted or 
natural-born ; and the expression “ daughter-in-law <i shall be deemed 
to include the wife of an adopted son : 

And in making grants under this Act, of letters of administra- 
tion with the will annexed or with a copy of the will annexed, 
section one hundred and ninety -five of the said Succession Act shall 
be construed as if the words “and in case the Hindu Wills Act had 
not been passed ” were added thereto , and section one hundred and 
ninety-eight of the said Succession Act shall be construed as if, after 
the word “intestate,” the words “ and the Hindu Wills 5 Act had not 
been passed ” were inserted ; and sections two hundred and thirty 
and two hundred and thirty-one of the said Succession Act shall be 
construed as if the words “if the Hindu Wilis Act had not been 
passed ” were added thereto, respectively. 


Repealed by Act XII oi 1801. 
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ACT NO- V of 1881 . 


Passed by the Governor General of India in Council. 

r» 

(Received the assent of the Governor General on the 21st January , 
1881.) 


An Act to provide for the grant of Probates of Wills and 
Letters of Administration to the estates of certain de- 
ceased persons. 

Whereas it is expedient to provide for the giant of piobate of 
wills and letters of administration to the estates of 
Preamble. deceased persons in cases to which the Indian Succes- 
sion Act, 1865, does not apply , It is hereby enacted as follows : — 

CHAPTEE I. 


Preliminary. 


Short title. 
Local extent. 


1. This Act may be called the Probate and Admini- 
stration Act, 1881 : 

It applies to the ’whole of British India ; 


Commencement. 


and it shall come into force on the first day of 
April, 1881. 


% Chapters II to XIII, both inclusive, of this Act shall apply 
in the case of every Hindu, Muhammadan, Buddhist 
plication? ap- an( * person exempted under section 332 of the Indian 
Succession Act, 1865, dying before, "on or after the 
said first day of April, 1881 ; * 9 

Provided that nothing herein contained shall be deemed to render 
invalid any transfer of property duly made before that day : 
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Provided also that' except in cases to which the Hindu Wills 
Act, 1870, applies, 

no Court m any local area beyond the limits of the towns of 
Calcutta, Madras and Bombay and the territones for the time being 
administered by the Chief Commissioner of British Burma, 

and no High Court, in exercise of the concurrent jurisdiction 
over such local area hereby conferred, 

shall receive applications for probate or letters of administration 
until the Local Government has, with the previous sanction of the 
Governor General in Council, by a notification m the official Gazette, 
authorized it so to do. 

interpretation- 3. In this Act, unless there be something repugnant 
clause, r i n the subject or context, — 

“ Province •” “Province” includes any division of British India 
having a Court of the last resort : 

l^tlD ' or^ “minor ” means any person subject to the Indian 

Majority Act, 1875, who has not attained his majority within the 
meaning of that Act, and any other person who has 
“mmonty ” not completed his age of eighteen years ; and “ min- 
ority ” means the status of any such person : 

“will” means the legal declaration of the intentions of the tes- 
„ tator with respect to his property, which he desires 

: to be carried into effect after his death : 


“ codicil ” means an instrument made in relation to a will and 
,, explaining, altering or adding to its dispositions. It 
eo auii . j g cQQgjdgred as forming an additional part of the will : 

« specific le- “ specific legacy ” means a legacy of specificed pro- 
§ ac y ” perty : 

« demonstrative “ demonstrative legacy ” means a legacy directed to 
legacy ” be paid out of specified property . 

“probate” means the copy of a will certified under the seal of 
a Court of competent 1 * jurisdiction, with a grant of ad- 
“probate . mimstiation to the estate of the testator : 


“ executor ” means a person to whom the execution of the last 
will of a deceased person is, by the testator’s appoint- 

“ executor ” ment, confided 

“ administrator ” means a person appointed by com- 
}r 5, dmuustra ' patent authority to administer the estate of a deceased 
r person when there is no executor : and 


“District “District Judge” means the judge of a principal 

Judge,” civil court of oiiginal jurisdiction. 
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CHAPTER II. 

Op Grant op Probate and Letters of Administration. 

Character and esecutor or administrator, as the case may 

property ot exe- *be, °f a deceased person, is his legal repiesentative for 
cu^mv admim* all purposes, and all the property of the deceased 
strator as such. p erson vests in him as such. 

But nothing herein contained shall vest in an executor or admini- 
strator any property of a deceased person which would otherwise 
have passed by survivorship to some other person. 

5. When a will has been proved and deposited in a Court of 
competent jurisdiction situated beyond* the limits of 
the Piovmce, whether in the British dominions or 
in a foreign country, and a properly authenticated 
copy of the will is produced, letters of administration 
may be granted with a copy of such copy annexed. 

6. Probate can be granted only to an executor ap- 
pointed by the will. 

7. The appointment may be express or by neces- 
sary implication. 

Illustratio?is . 

(a) A wills that C be his executor if B will not B is appointed 
executor by implication. 

(b) A gives a legacy to B and several legacies to other persons, 
among the rest to his daughter-m-law, C, and adds, but should the 
within-named C be not^ living, I do constitute and appoint B my 
whole and sole executrix ” C is appointed executrix by implication. 

(c) A appoints seveial persons executors of his will and codicils, 
and his nephew lesiduary legate^, and m another codicil are these 
words . — “ I appoint my nephew my residuaiy legatee to discharge 
all lawfull demands against my will and codicils, signed of different 
dates.” The nephew is appointed an executor by implication. 

p q j* g o'n S to T 

whom probate 8. Probate cannot be granted to any person who 

cannot be grant- a minnor or is of unsound mind, 
ed. 

Grant of pro- 9. When seveial executors are appointed, probate 
e^ecutors^imid- 1 ma 7 granted to &Lcm all simultaneously or at 
taneousiy or at different times, 
different times. 


Admimstiation 
with copy an- 
nexed o± authen- 
ticated copy of 
will pioved ab- 
road. 

Probate only 
to appointed 
executor. 

Appointment 
express oi Im- 
plied. 
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Illustration . 


A is an executor of B’s will by express appointment, and C an 
executor of it by implication. Probate may be granted to A and C 
at the same time, or to A first and then to C, or to 0 first then to A. 

Sepai ate pro- ^ ^ a codicil be discoveied after,, the grant of 

bate of codicil probate, a separate probate of that codicil ma^be 
discovered after granted to the executor, if it in no way repeals the 
grant o probate. a pp 0 i n t m ent of executors made by the will. 

Procedure when If different executors are appointed by tbe codicil, 
tofs ere appomted P r °b ate of the will must be revoked, and a new 
by codicil. probate granted of the will and the codicil together. 

c 11. When probate has been granted to several exe- 
presentation *0 cutors > and one of them dies, the entire representation 
surviving execu- of the testator accrues to the surviving executor or 
tor executors. 

12. Probate of a will when granted establishes 
batf eCt ° P1 °' tk® will from death of the testator, and renders 
valid all intermediate acts of the executor as such. 


To whom admi- 13 , Letters of administration cannot be granted to 
not t: be grant?d y an 7 P ersori who is a minor or is of unsound mind. 

14. Letters of administration entitle the administrator to all 
Effect of letters belonging to the intestate as effectually as if 

of admimstra- the administration had been granted at the moment 
tlon - after his death. 


Acts not vaii- 15. Letters of administration do not render . valid 
dated by admim- any intermediate acts of the administrator tending to 
stration. the diminution or damage of the intestate’s estate* 

16. When a person appointed an executor has not renounced 
Grant of admi- executors k*P> letters of administration shall not 


nistration where be granted to any other person until a citation has 
executor has not been issued calling r upon the executor to accept or 
renounced. renounce his executorship * 

except that, when one or more of several executors has or have 
proved a will, the Court may, on the death of the 
Exception. survivor of those who have proved, grant letters of 
administration without citing those who have not proved. 

17. The renunciation may be made orally in the presence of 
the Judge, or by ,a writing signed by the person re- 
o^reiiunciation n0UECin §'? aQ d when made shall preeulde him from 
of executorship, ever theieafter applying for piobate of the will ap- 
pointing him executoi. 
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18. 

Procedure 
executor 
re ^ounces or 
fails to accept 
within time 
limited. 


If the executor renounce, or fail to accept, the executor- 
ship withm the time limited for the acceptance or 
refusal thereof, the will may be proved and letter^ 
of administration with a copy of the will annexed 
may be granted to the person who would be entitled 
to administration in case of intestacy. 


^Orant of ad- 
ministration to 
universal or 

residuary le- 

gatee. 


19. When the deceased has made a will, but has 
not appointed an executor, or 


when he has appointed an executor who is legally incapable 
* or refuses to act, or has died before the testator, or before he has 
proved the will, or 

when the executor dies after having proved the will, but before 
he has administered all the estate of the deceased, 

an universal or a residuary legatee may be admitted to prove 
the will, and letters of administration with the will annexed may 
be granted to him of the whole estate, or of so much thereof as may 
bo unadmmistered. 


20. When, a residuary legatee who has a beneficial 
ministration ^of interest survives the testator, but dies before the 
representative of estate has been fully administered, his repiesentati^e 
deccased^residu- j ias the same right to administration with the will 
annexed as such residuary legatee. 


21. Whentheio is no executor and no residuaiy legatee or 
rcpiesentative of a residuary legatee, or he declines 
or is incapable to act, or cannot be found, the person 
or persons who would be entitled to the administration 
of the estate of the deceased if he had died intestate, 
or any other legatee having a beneficial interest, or 
a creditor, may be admitted to piove the will, and 
letteis of administiation may be granted to him or them accordingly. 


Grant of ad- 
mimsfciation 
wueie no execu- 
tor, noi lesidu- 
aiy legatee, nor 
representative of 
such legatee. 


22. Letters of administration with the will annexed shall not 
Citation before be granted to any legatee other than an universal or 
grant of admm- a residuary legatee, until a citation has been issued 
gate^othertlian anc * published in the manner hereinafter mentioned, 
universal oi re- calling, on the next-of-kin to accept or refuse letters of 
mduary. administration. 


23. When the deceased has died intestate, administration of 
To whom ad- his estate *nay be granted to any-person ^ho, according 
ministration to the rules for the distribution of the estate of an 
maybe gianted. intestate applicable in the case of such deceased, 
v ou^d be entitled to the whole or anj r part of such deceased’s estate. 

15 
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When several such persons apply for administration, it shall be 
in the discretion of the Court to grant it to any one or more of 
r them. 


When no such person applies, it may be granted to a creditor of 
the deceased. 


CHAPTER III. 


Or Limited Grants. 


(a ), — Grants limited in Duration . 

24. When the will has been lost or mislaid since the testator’s 
Probate of death, or has been destroyed by wrong or accident and 
copy or draft of not by any act of the testator, and a copy or the 
lost will. r draft of the will has been preserved, probate may be 

granted of such copy or draft, limited until the original or a properly 
authenticated copy of it be produced. 

Probate of 25. When the will has been lost or destroyed, and 
contents of lost no copy has been made nor the draft preserved, pro- 
or^ destroyed bate ma y be granted of its contents, if they can be 
’ established by evidence. 

26. W T hen the will is in the possession of a person, residing out 

of the Province 'in which application for probate 
where 0 ° f * s ma( ^ e ? w ^° ^ as refused or neglected to deliver it up, 
gi£a exists. ° n " but a copy has been transmitted to the executor, and 
it is necessary for the interests of the estate that pro- 
bate should be granted without waiting for the arrival of the original, 
probate may be granted of the copy so transmitted, limited until 
the will or an authenticated copy of it be produced. 

27. Where no will of the deceased is forthcoming, but there 
Administration is reason to believe that there is a will in existence, 

until will pro- letters of administration may be granted, limited until 
duced * the will or an authenticated copy of it be produced. 

(5). — Grants for the Use and Benefit of Others having Right 

28. When any executor is absent from the Province in which 
Administration application is made, and there is no executor within 

with mil annex- the Piovince willing to act, letters of administration 
ed to attorney of w jtb the w jp[ annexed may be granted to the agent of 
a sen execn or. a b se nt executor, for the use and benefit of his 

principal, limited until he shall obtain piobate or letters of adminis- 
tration gi anted ta himself. 

Admmistrationr r 

with win annex- 29. When any person to whom, if present, letters 

absent 01 pei> a fi m isistration with the will annexed might be 

son, who, if pre- granted, is absent from the Province, letters of 
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sent, would be administration with the will annexed may be granted 
mimster. t0 ***" ^ 1S limited as above-mentioned. 

Administration 30. When a person entitled to administration iif 
to attorney of case of intestacy is absent from the Province, and no 
entitled to^aS person equally entitled is willing to act, letters of 
minister m casg administration my be granted to the agent of the 
^fmtestacy. absent person, limited as before-mentioned. 

31. When a minor is sole executor or sole residuary legatee, 
letters of administration with the will annexed may 
be granted to the legal guardian of such minor, or to 
such other person as the Court shall think fit, until 
the minor has attained his majority, at which period, 
and not before, probate of the will sl^ll be granted 
to him. 

32. When there are two or more minor executors 
and no executor who has attained majority, or two or 
more residuary legatees and no residuary legatee who 
has attained majority, the grant shall be limited until 
one of them has attained his majority. 

33. If a sole executor or a sole universal or resi- 
duary legatee, or a person who would be solely enti- 
tled to the estate of the intestate according to the rule 

for the distribution of intestates 3 estates applicable in the case of the 
deceased, be a minor or lunatic, letters of administration with or 
without the will annexed, as the case may be, shall be granted to the 
person to whom the care of his estate has been committed by compe- 
tent authority, or, if there be no such person, to such other person 
as the Court thinks fit to appoint, for the use and benefit of the 
minor or lunatic, until he attains majority or becomes of sound mind, 
as the case may be. 

34. Pending any suit touching the validity of the will of a 
Administration, deceased person, or for obtaining or revoking any 
pendente hte, probate or any grant of letters of administration, the 
Court may appoint an administrator of the estate of such deceased 
person, who shall have all the* rights and powers of a general ad- 
ministrator, other than the right of distributing such estate ; and 
every such administrator shall be subject to the immediate control of 
the Court and shall act under its direction. 

(e ). — For Special Purposes. 

35. If an executor be appointed for any limited ^purpose specified 
Probate li- in the will, the probate shall be limited to that pur- 
mited to pur- pose, and, if he should appoint an agent to take ad- 
pose specified m ministration on his behalf, the letters of administration 
^ with the will annexed shall accordingly be limited. 


Administration 
during mino- 
rity of sole ex- 
ecutor or resi- 
duary legatee. 


Administration 
during mino- 
rity of several 
executors or re- 
siduary legatees. 


Administration 
for use and be- 
nefit of lunatic. 
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36. If, an executor appointed generally give an 
authority to an attorney to prove a will on his behalf 
nexed limited to and the authority is limited to a particular purpose, 
pose! CUlar pur ' the letteis of administration with the will annexed 
p ' shall be limited accordingly. 

37. Where a person dies, leaving property of which jhe was the # 
. . A w sole or surviving trustee, or in which he had no bene- 
limited to trust- fioicil mtsrfist on ins own ctccountj and. loavGS nG 
property. general representative, or one who is unable or un- 

willing to act as such, letters of administration, limited 
to such property, may be granted to the beneficiary, or to some other 
person on his behalf. 

Administration 38. When it is necessary that the representative 
limited to suit. *)f a person deceased be made a party to a pending 
suit, and the executor or person entitled to administration is unable 
or unwilling to act, letters of administration may be granted to the 
nominee of a party in such suit, limited for the purpose of represent- 
ing the deceased in the said suit, or in any other suit which may be 
commenced in the same or in any other Court between the parties, 
or any other parties, touching the matteis at issue in the said suit, 
and until a final decree shall be made therein and carried into com- 
plete execution. 

39. If, at the expiration of twelve months from the date of any 
Administration probate or letters of administration, the executor or 

limited to pur administrator to whom the same has or have been 
party ^tcf^mtto £ rantec * * s absent from the Province withm which the 
be brought Court that has granted the probate or letters of ad- 
agamst executor ministration is situate, such Court may grant to any 
or^ aammis ra- p erson w h om it thinks fit letters of administration 
limited to the purpose of becoming and being made 
a party to a suit to be brought against the executor or administrator, 
and carrying the decree which may be made therein into effect. 

40. In any case in which it appears necessary for preserving 

the property of a deceased person, the Court within 
hmitedto coiie<> whose district any of the property is situate may grant, 
tiou and preser- to any person whom such Court things fit, letters of 
ed^property eaS " ^ministration limited to the collection and preserva- 
tion of the property of the deceased, and giving 
discharges for debts due to his estate, subject to the directions of 
the Court. 

41. When a 'person has died intestate, or leaving a will of which 
Appointment, as r tfiere is no executdr willing and competent to act, or 
administrator, of where the executor is, at the time of the death of such 
IK^one °wbo P erson > resident out of the Province, and it appears 
under ordinary to the r Court to be necessary or convenient to appoint 
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enciimstanees some person to administer the estate or any _ part 
Td to admmi- thereof other than the person who under ordinary 
stratum. circumstances would be entitled to a giant of admini- 

stration, the Judge may, in his discretion, having 11 
regard to consanguinity, amount of interest, the safety of the estate 
and pi obability that it will be properly administered, appoint such 
person as he’thmks fit to be administrator ; 

and in every such case letters of administration may be limited 
or not as the Judge thinks fit. 

(d). — Grants with Exception. 

42^ Whenever the nature of the case requires that 
an exception be made probate of a will or letters of 
administration with the will annexed shall be granted 
subject to such exception. 

. 43. Whenever the nature of the case requires that 
an exception be made, letters of administration shall 
be granted subject to such exception. 

(e ). — Grants of the Rest 

44. Whenever a grant with exception, of probate, or letters of 
ad administration with or without the will annexed, has 

ministration ^ een made, the person entitled to probate or admini- 

rest. stration of the remainder of the deceased’s estate may 

take a grant of probate or letters of administration, 
as the case may be, of the rest of the deceased's estate. 

(/). — Grants of Effects unadmmistered . 

45. If the executor to whom probate has been granted has died 

leaving a part of the testator's estate unadministered, 
niiadmimstcredf a new representative may be appointed for the pur- 
pose of administering such pai t of the estate. 

56. In granting letters o:? administration of an estate not fully 
Rules as to administered, the Court shall be guided by the same 
giants of effects rules as apply to original grants, and shall grant 
unadmmistered. letters of administration to those persons only to 
whom original grants might have been made. 

Admmi tration ^ken a limited grant has expired by effluxion 

when G1S limited of time, or the happening of the event or contingency 
grant expired, on which it was limited, and there is still some part 
part s S n eSSe ? iie deceased’s estate unadministered, letters of 
unadmmistered. administration shall be granted to those persons to 
whom original grants might have been made. 


Prohate or 
administration 
with will annex- 
ed subject to 
exception. 


Administration 
with exception. 
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CHAPTER IV. 


48 * 

What errors 


Alteration and Revocation op Grants. 

Errors in names and descriptions, or in setting forth the 
rmm time and place of the deceased’s death, or the p ur 
pose m a limited e-ranf. ,1 _ P ur " 


Procedure where 
codicil discover- 
ed after grant of 
administration 
with will annex- 
ed 

Revocation or 
annulment for 
just cause 


JToZr-* S»A »*r b, », a.fc.S: 

m. J b.,it.«d«dSaS2ofS^. or htt " " 

with thf™ ti fter the ' grant °f letters of administration 

"711 a ?, nexed > a cod;cil be digeovered ifc 

anrlfhfl ^he grant on due proof and identification, 
and the grant altered and amended accordingly. 

50 The grant of probate or letters of administration 
may be revoked or annulled for just cause. 

“Just cause.” Explanation. — <£ Jusfc cause” is 

substance*^* P roceedin g s to ° b tain the grant were defective in 

that “ he grant was obtained fraudulently by making a false 
suggestion, or by concealing from the Court something material to the 

tion gran f t T aS ° bt - ained h ? means of an untrue allega- 

t101 } 0 , a tact essential m point of law to justify the grant though 
such allegation was made in ignorance or inadvertently ; S 

circumstances* ; 16 g ’ rant has become a “ d inoperative through 

, Sth > that the person to whom the grant was made has wilfullv 
in aMordance ea with b th CaUSe0 ™ ltte<3 exhibit an inventory or account 
has Shed under tw p P, rov f l0ns °. f Cha P*er VII of this Act, or 

“ W««°T or ~t whidi i» 


j.uusiranons. 

(a) The Court by which the grant was made had no jurisdiction, 
hav/beenrited^* Wifch ° Ut ° iting P artles ^0 ought to 

voked? Tilewi r lof whloh probate, was obtained was forged or re- 

widow 1 lett f S ° f ad ™ inis tration to the estate of B, as his 

1 t t has since transpired that she was never married to him 
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( e ) A has taken administration to the .estate of B as if he had 
died intestate, hut a will has since been discovered. 

(/) Since probate was granted, a later will has been discovered. 

( g ) Since probate was granted, a codicil has been discovered 
which revokes or adds to the appointment of executors undei the 
will. * 

+ * Qi) The person to whom probate wa3, or letters of administra- 
tion were, granted, has subsequently become of unsound mind. 

CHAPTER V. 

Of the Praotioe in granting and revoking Probates and 
Letters of Administration. 

jurisdiction of 51 . The District Judge shall have jurisdiction in 
S granting afa granting and revoking probates and letters of adminis- 
revokmg pro- tration in all cases within his district, 
bates, &c. 

52. The High Court may, from time to time, appoint such 
Power to ap- judicial officers within any district as it thinks fit to 
pomt Delegate act for the District Judge as Delegates to grant probate 
to deal rntb non- and letters of administration in non-contentious 
contentious cases, within such local limits as it may from time to 
cases * time prescribe : 

Provided that, in the case of High Courts not established by 
Royal Charter, such appointment be made with the previous sanction 
of the Local Government. 

Persons so appointed shall be called “ District Delegates.” 

53. The District Judge shall have the like powers 

p^ers Ct a l s g to and authority m relation to the granting of probate 
grant of probate and letters of administration, and all matters con- 
and admmistra- nec ted therewith, as are by law vested in him in rela- 
4 "“'“ tion to any civil s*nt or proceeding depending in his Court. 

54. The District Judge may order any person to 

may order U pe? Produce and bring into Court any paper or writing 
son to produce being or purporting to be testamentary, which may 
testementary pa- s £ 0 wn to be m the possession or under the control 
p f of such person ; 

and if it be not shown that any ( such paper pv writing is in the 
possession or under the control of ^uch person, but there is reason to 
believe that he has the knowledge of any such paper or writing, the 
Court may direct him to attend for the purpose of being examined 
respecting the same, 
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and he shall be bound to answer such questions as may be put to 
him by the Court, and, if so ordered, to produce and bring in such 
r paper or writing, and shall be subject to the like punishment under 
r tke Indian Penal Code, in case of default in not attending or m 
not answering such questions or not bringing in such paper or writing, 
as he would have been subject to in case be had been a party to a suit’ 
and had made such default, «■ ? 

and the costs of the proceeding shall be in the discretion of fife 
Judge. 

Proceed™ s of The P roc , ee ^ n § s of the Court of the District 

District judged Judge, in relation to the granting of probate and 
Court in relation letteis of administration, shall, except as hereinafter 
administration'* otherwise provided, be regulated, so far as the cir- 
cumstances of the case will admit, by the Code of 
Civil Procedure. 


56. Probate of the will or letters of administration to the estate 
, of a deceased person may be granted by the District 

or W actanmstra- Judge under the seal of his Court, if it appears by a 
tion may be petition, verified as hereinafter mentioned, of the per- 
fiTct^udge. DlS " son a PPiyi n g for the same that the testator or intestate, 
*“ ag ^ cage ma y had a t the time of his decease a 

fixed place of abode, or any property, moveable or immoveable, within 
the jurisdiction of the J udge. 


57. When the application is made to the Judge of a district in 
Disposal of ap- ’which the deceased bad no fixed abode at the time of 
plication made his death, the Judge may in his discretion refuse the 
district lnwlueb application, if m his judgment it could be disposed 
deceased bad no of more justly or conveniently in another district, or, 
fi*ed abode. where the application is for letters of administration, 
giant them absolutely, or limited to the property within his own 
jurisdiction. 


58. Probate and letters of administiation may, upon application 
Probate and ^ or purpose to any District Delegate, be granted 
letters of admm- by him ha auy case which there is no contention, 
istiation may be if it appears by petition (verified as heieinafter men- 
bSate. d by I)e " ti°ned) that the testator or intestate, as the case may 
^ be, at the time of his death had his fixed place of abode 

within the jurisdiction of such Delegate. 

59. Probate or letters of administration shall have 
of °pioimte ne or effect over all the property, moveable or immoveable, 
letters of ad- of the deceased throughout the Province in which ^he 
ministration. ^ame is granted, ' 

and shall be conclusive as to the representative title against all 
debtors of the deceased, and all persons holding property which 
belongs to him, 
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and shall afford full indemnity to all debtors paying tbeir debts, 
and all persons delivering up such property to the person to whom 
such probate or letters of administration shall have been granted: 

Provided that probates and letters of administration granted by 
Effect of un- a Court established by Royal Charter, or by the 

limited probates, # Chief Couit of the Punjab, or by the Court of the 
& j4 gra n ted t by & ecor der of Rangoon, shall, unless otherwise dnected 
C( * m our s by the grant, have like effect throughout the whole of 
British India. 

Transmission to Whenever a grant of probate or letters of ad- 

other Courts of ministration is made by a Court with such effect as 
ceitificate by last aforesaid, the Registrar, or such other officer as 
un?iimted aa pro? Court making the grant appoints m this behalf, 
bate, &c. shall send to each of the other Courts empoweied to 

make such grants a certificate to the following effect : — 

“I, A. Registrar [or as the case may be ] of the High Court 
of J udicature at 

[or as the case may ie], hereby ceitify that on the day of 
188 the High Court of Judicature at 

[or as the case may be~\ granted probate of the 
will [or letters of administration of the estate] of C D , late of 

deceased, to E. F. of and G. H . of 

, and that such probate [or letteis] 
has [or have] effect over all the propeity of the deceased throughout 
the whole of Biitish India”; 

and such certificate shall be filed by the Couit receiving the 
same. 

61. The application for probrate or letters of administration, if 
Conciusrmiess made and verified m the nunnei hereinafter mentioned, 

of application shall be conclusive for the puipose of authonasmg the 
atonaistiation^ 1 g ran t of piobato or adramistMtion, and no such grant 
ii proper! j made shall be impeached by reason that the testator or intes- 
and verified. tate jj ac j no fixed place of abode, or no pioperty 
within the District at the time o & his death, unless by a proceeding 
to revoke the grant if obtained by a fraud upon the Court. 

62. Application for probate or for letters of administration with 

Petition f will annexed shall be made by a petition distinctly 

probate , 011 ° r written inEnglish or in the language in ordinal y use in 
proceedings before the Court in which the application 
is made, with the will, oi, in the cases mentioned m sections 24, 25 
and 28, a copy, diaft or statement of the contents thereof, annexed, 
and stating * 

the time of the testator’s death, 

that the writing annexed is his last will and testament, or as the 
case may be, 


16 
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that it was duly executed, 

the amount of assets which are likely to come to the petitioner's 
r hands ; 

and, where the application is for probate, that the petitioner is 
the executor named in the will. 

In addition to these particulars, the petition shall ftfrther state, 

when the application is to the District Judge, that the deceased 
at the time of his death had a fixed place of abode or had some pro- 
perty situate within the jurisdiction of the Judge ; and, 

when the application is to a District Delegate, that the deceased 
at the time of his death had a fixed place of abode within the jurisdic- 
tion of such Delegate. 

r 

63. In cases wherein the will, copy or draft is wirt- 
ten in any language other than English, or than that 
in ordinary use m proceedings before the Court, 
there shall be a translation thereof annexed to the 
translator of the Court, if the language be one for 
which a translator is appointed ; or, if the will, copy 
or draft be in any other language, then by any person 
competent to translate the same, in which case such 
translation shall be verified by that peison in the fol- 
lowing manner 

“I (A. B) do declare that I read and perfectly understand the 
language and character of the original, and that the above is a true 
and accuiate translation thereof.” 

Petition for 64. Application for letters of administration shall 
letters of adnn- be made by petition distinctly written as aforesaid, and 
lustration. * stating 

the time and place of the deceased's death, 

the famil^or other relatives of the deceased, and theii respective 
residences, 

the right m which the petitioner claims, 

the amount of assets which are likely to come to the petitioner’s 
hands. 

In, addition to these particulars the petition shall further state, 

when the application is to a District Judge, that the deceased 
at the time of hi^j death had a fixed place of abode or had some 
property situate within the jurisdiction of the Judge ; and 

when the application is to a District Delegate, that the deceased 
at the time of his death had a fixed place of abode within the juris- 
diction of such Delegate. 


In what cases 
translation of 
will to be annex- 
ed to petition. 

petition by a 

Verification of 
translation by 
peison other 
than Court tran- 
slator 
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65. Every person applying to any of the Oourts mentioned in 
the proviso to section 59 for probate of a will or 
ments 0 m 1 S peti- letters of administration of an estate, intended to have,, 
tion for probate, effect throughout British India, shall state in his 
&0 petition, in addition to the matters respectively required 

by sections 62 and 64, that to the best of his belief no application 
has been ncuTde to any other Couit for a probate of the same will or 
f<3Wetteis of admmistiation of the same estate, intended to have 
such effect as last aforesaid, 

or, where any such application has been made, the Court to 
which it was made, the person or persons by whom it was made, 
and the proceedings (if any) had thereon. 

And the Court to which any application is made ui*der the pro- 
viso to section 59 may, if it think fit, reject the same. 

66. The petition for probate or letters of admini- 
probateoiadmi- stration shall in all cases be subscribed by the pefci- 
mstration to be tioner and his pleader, if any, and shall be verified by 
signed and veri- the petitioner in the following manner or to the like 
effect : — 

“I (A. B.), the petitioner in the above petition, declare that 
what is stated therein is true to the best of my information and 
beliefs 


67. Where the application is for probate, or for letters of admini- 

straticn with the will annexed, the petition shall 
petition C for°pro- a ^ so verified by at least one of the witnesses to tlie 
bate b> one wit- will (when procurable), in the manner or to the effect 
ness to will. following * — 

li I (C. D.)) one of the witnesses to the last will and testament 
of the testator mentioned in the above petition, declare that I was pre- 
sent and ''saw the said testator affix his signature (or mark) thereto (as 
the ease may be) (or that the said testator acknowledged the writing 
annexed to the above petition to be his last will and testament in 
my presence).” ^ 

68. If any petition or declaration which is hereby required to 

be verified contains any averment which the person 
false 13 ayennent making the verification knows or believes to be false, 
m petition or such person shall be subject to punishment according 
decimation. to ^ p rovis i ons 0 f the law for the time being m force 
for the punishment of giving or fabricating false evidence. 


District Judge 
mav ovarmne 
petitioner m per- 
son, 


69. In all cases it shall be lawful foi% the District 
Judge or District Delegate, if he thinks fit, 
to examine the petitioner in person upon oath, and 
also 
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to require futher evidence of the due execution of the will, or 
require fur- the right of the petitioner to the letters of adminis- 
ter evidence, tration, as the case may be, and 

to issue citations calling upon all persons claiming to have any 
and issue cita- interest m the estate of the deceased to come and see 
tions to inspect the proceedings before the grant of probate or letters 
proceedings. 0 f administration. ' 

The citation shall be fixed up in some conspicuous part of the 
Publication of Court-house, and also in the office of the Collector of 
citation. the district, and otherwise published or made known 

in such manner as the Judge or Delegate issuing the same may 
direct. 

st C grant S of g pS" * ^ aveats against the grant of probate or let- 

batf or admmis- ters administration may be lodged with the District 
tration. Judge or a District Delegate ; 

and, imemdiately on any caveat being lodged with any District 
Delegate, he shall send a copy thereof to the District Judge ; 

and, immediately on a caveat being entered with the District 
Judge, a copy thereof shall be given to the District Delegate, if any, 
within whose jurisdiction it is alleged the deceased had his fixed 
place of abode at the time of his death, and to any other Judge or 
District Delegate to whom it may appear to the District Judge 
expedient to transmit the same. 

Pom of caveat. *7l. The caveat shall be to the following effect : — 

“Let nothing be done in the matter of the estate of A. 2?., late 
of , deceased, who died on the day of at , 

without notice to G. D. of ” 

72. No proceeding shall be taken on a petition for probate or 
After entry of letters of administration after a eaveat against the 

«aveat, no pro- grant thereof has been entered with the Judge or 
o^petftio^untS District Delegate to whom the application has been 
after notice to made, or notice thereof has been given of its entry 
caveator. with some other Delegate, until after such notice to the 

person by whom the same has been entered as the Court shall think 
reasonable. 

73. A District Delegate shall not grant probate or letters of ad- 
District Dele- ministration m any case m which there is contention as 

agte when not to to the grant, or in which it otherwise appears to him 
grant probate or that probate or letters of administration ought not to 
be granted m his^Court. 

Explanation . — By c< contention 73 is understood the appearance of 
any one in person, or by his recognized agent, or by a pleader 
duly appointed to action his behalf, to oppose the proceeding. 
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74. In every case in which there is no contention, but it 
Power to trans appears to the District Delegate doubtful whether the 
mit statement to probate or letters of administration should or should 
tafoubtfufcales not be granted, or when any question arises in relation 
where no con- to the grant, or application for the grant, of any pro- 
tention. bate or letteis of administration, the Distiict Delegate 


may, if he thinks proper, transmit a statement of the matter in ques- 
,tton to the District Judge, who may dnect the District Delegate to 
proceed m the matter of the application, according to such instruc- 
tions as to the Judge may seem necessary, or may forbid any fur- 
thei proceeding by the District Delegate in relation to the matter of 
such application, leaving the party applying for the grant in question 
to make application to the Judge. 


Procedure where 75. j n very case w hich there i$ contention, or 
turn 6 or Distnct the District Delegate is of opinion that the piobate or 
Delegate thinks letters of administration should be refused in his 
tmof 6 admmis- ^ ourt > the petition, with any documents that may have 
tration should been filed therewith, shall be returned to the person 
be xefused m his by whom the application was made, in order that the 
0ui C ‘ same may be presented to the District Judge ; 


unless the District Delegate thinks it necessary, for the purposes 
of justice, to impound the same, which he is hereby authorized to 
do ; and in that case the same shall be sent by him to the District 
Judge. 


76. Whenever it appears to the Judge or District Delegate that 
Brant of pro probate of a will should be granted, he shall giant 
bate to be undei the same under the seal of his Court in manner 
seal of Court. following 


“I, , Judge of the District of , [or Delegate 

Form of such a PP°bited for granting probate or letters of adroinis- 
grant? 2 ° SUC tration in (here insert the limits of the Delegate’s juris- 
diction)] hereby make known that on the day 

of in the year the last will of , late 

of , a copy whereof is hereunto annexed, was proved 

and registered before me, and that admimstiation of the property and 
credits of the said deceased, and m any way concerning bis will was 
granted to , the executor in the said will 

named he having undertaken to administer the same and to make a 
full and true inventory of the said property and credits and exhibit 
the same in this Court within six months from the date of this grant 
or within such further time as the Court may from time to time 
appoint, and also to render to this Court as true account of the said 
property and credits within one year from the saihe date or within 
such further time as the Court may from time to time appoint. 

The day of , 18 ” 
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77. Whenever it appears to the District Judge or District Dele- 
gate that Otters of administration to the estate of 
Of admimstra- a person deceased, with or without a copy of the will 
t&n to be under annexed should be granted, he shall grant the same 
seal of couit. under the seal of his Court in manner following : — 

“1, , Judge of the District of ? [or Delegate 

appointed for gi anting probate or letters r of admmi- 
gran™ ° f SU ° stration in (here insert the limits of the Delegate’s juris- * 
diction)] hereby make known that on the 
day of letters of administration (with or without the 

will annexed, as the case may he) of the pi operty and credits of 
, late of , deceased, weie granted to , the 

father (or as the case may he) of the deceased, he having undertaken 
to administer th§ same, and to make a full and true inventory of the 
said property and credits, and exhibit the same in this Corn t within 
six months from the date of this grant or withm such further time 
as the Court may from time to tune appoint, and also to render to 
this Court a true account of the said property and credits within 
one year from the same date or within such further time as the Court 
may from time to time appoint. 

The day of 18 ” 


78. Every person to whom any grant of letters of administra- 
tion is committed, and, if the Judge so direct, any 
bon?. imS ra 1011 " son to whom probate is granted, shall give a bond 
to the Judge of the District Court, to enure for the 
benefit of the Judge for the time being, with one or more surety or 
suieties, engaging for the due collection, getting in, and administering 
the estate of the deceased, which bond shall be in such form as the 
Judge from time to time by any general or special order directs. 

Assignment of 79. The Court may, on application made by peti- 
administration- tion and on being satisfied that the engagement of 
bond * any such bond has not been kept, 

and upon such terms as to secuiity, or providing that the money 
received be paid into Court, or otherwise the Court may think fit, 

assign the same to some proper person, 


who shall thereupon be entitled to sue on the said bond in his 
own name as if the same had been originally given to him instead of 
to the Judge of the Couit, and shall be entitled to recover thereon, 
as trustee for all persons interested, the full amount recoverable in 
respect of any breach thereof. 


80. No probate of a will shall* be granted until after the ex- 
Time before P ira ^ on of seven clear days, and no letters of adminis- 
wiuch probate or tration shall be granted until after the expiiation of 
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administration, fourteen clear days, from the .day of the testator or 
granted. intestate s death. 

81 Until a public legistry for wills is established, every District 
Filing of ongm- Judge and District Delegate shall file and preserve 
a r^ate °oi Wh ad h arD013 § re coids of Ins Court all original wills of 
numeration • ' w b lc b probate or letters of administration with the 
# jpth •will annex- will annexed may be gi anted by him . 


and the Local Government shall make regulations for the pre* 
servation and inspection of the wills sc^ filed as afoiesaid. 

82. After any grant of probate or letters of administration, no 
bateo^admmis- ot ^ er t ^ La,n ^ ie Person to whom the ^same shall have 
tiation alone to been granted shall^have power to sue 1 or prosecute any 
sue, &c, until suit, or otherwise act as repiesentative of the deceased, 
same revoked. throughout the Province in which the same may have 
been granted, until such piobate or letters of administration shall 
have been recalled or revoked. 


83. In any case before the District Judge in which there is 
contention, the proceeding shall take, as nearly as 
o ' Ll! ma y be, the f° rm of a suit, according to the piovisions 

cases. of the Code of Civil Pioceduie, in which the peti- 

tioner for probate or letters of administration, as 
the case may be, shall be the plaintiff, and the person who may have 
appeared as aforesaid to oppose the grant shall be the defendant. 


84. Where any prabate is, or letters of administration are, revok- 
Paymeut to ed, all payments bond fide made to any executor or ad- 
mwwtiator r be- mmistrator under sucli piobate 01 administration be- 
fore "probate or ^ ore the 1 evocation thereof shall, notwithstanding such 

administration revocation, be a legal discharge to the peison making 
revoked. the game ? * 


and the executor oi administrator who shall have acted under any 
Right of such rev °ked probate or administration may retain and 

exeeutoi or ad- reimburse himself out of the assets of the deceased, in 
recran^imaGif 0 les P ect of *°7 payments made by him which the per- 
son to whom probate or letteis of administration shall 
be afterwards granted might have lawfully made. 

85. Notwithstanding anything hereinbefore contained, it shall. 
Power to lefnse eseept in cases to which the Hindu Wills Act, 1870, 
letters of admm- applies, be m the? discretion of the Court to make an 
istration. order 1 ©fusing, tor reasons to be lecorded by it in 

writing to grant any application for letters of adminis- 
tration made nnd er this Act. 
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86. Eveiy ordei made by a District Judge or District Delegate by 
virtue of the powers hereby conferred upon him shall 
ordei s^of f D°is- be subject to appeal to the High Court under the rules 
met) Judge. contained m the Code of Civil Procedure applicable to 
appeals. 


Concurrent jur- 
isdiction of High 
Court 


87. The High Court shall have concurrent jurisdic- 
tion with the District Judge in the exeicise of all the 
powers hereby conferred upon the District Judge. 


CHAPTER VI. 


Of the Powers of an Executor or Administrator. 


in res ect of ^- n ex ecutor or administrator has the same pow- 

causes^ of P action to sue in respect of all causes of action that survive 

surviving deeea- the deceased, and may exercise the same powers for 
due’ at a de d athf bt3 recovery of debts due to him at the time of his 
death, as the deceased had when living. 

89. All demands whatsover, and all rights to prosecute or de- 
fend any suit or other proceeding, existing in favour of 
or against a person at the time of his decease, survive 
to and against his executors or administrators, except 
causes of action for defamation, assault as defined in 
the Indian Penal Code, or other personal injuries not 
causing the death of the party, and except also cases 
where, after the death of the paity, the relief sought could not be 
enjoyed, or granting it would be nugatory. 

Illustration. 

A collision takes place on a railway in consequence of some 
neglect or default of the officials, and a passenger is severely hurt, 
but not so as to cause death. He afterwards dies without having 
instituted any suit. The cause of action does not survive. 

Power of e^e- execu tor or administrator has, subject 

cutor^ or aJnu- t° the provisions of this section, power to dispose, as 
mstrator to dis- he thinks fit, of all or any of the property for the time 
pose of property. fo em g vested in him under section 4. 

(£) The power of an executor to dispose of immoveable property 
so vested m him is subject to any lestriction which may be impos- 
ed m this behalf by the will appointing him, unless probate has been 
granted to him and the Court which gi anted the probate permits him 
by an older m writing, notwithstanding the restriction, to dispose of 
any immoveable property specified m the older in a manner permitted 
by the order. 

(3) An administrator may not, without the previous permission 
of the Court by which the_ letters of administration were gianted, — 


Demands and 
rights of suit of 
or against de- 
ceased survive to 
and against exe- 
cutor or admi- 
nistrator. 
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(a) mortgage, charge or transfer by sale, gift, exchange or other- 

wise any immoveable property for the time being vested m him 
under section 4, or * 

(b) lease any such property for a term exceeding five years. 

(4) A disposal of property by an executor or administrator in 
contravention of sub-section (2) or sub section (5), as the case may be, 
is voidable at the instance of any other person interested in the 
property. 

(5) Before any probate or letters of administration is or are gran- 
ted under this Act there shall be endorsed thereon or annexed thereto 
a copy of sub-sections (. 1 ), (2) and (4), or of sub-sections {!), (3) and 
( 4 ), as the case may be. 

(6) A probate or letters of administration shall pot be rendered 
invalid by reason of the endorsement or annexure required by the 
last foregoing sub-section not having been made thereon or attached 
thereto, nor shall the absence of such an endorsement or annexure au- 
thorize an executor or administrator to act otherwise than in accord- 
ance with the provisions of this section. 

e-Moutw ' 3 or ad^ - ^ ^ an execiltor or administrator purchases, 
mimstrator of either directly or indirectly, any part of the property of 
deceased’s pro- the deceased, the sale is voidable at the instance of any 
perty * other person interested in the property sold. 

92. When there are several executois or administrators, the 
powers of all may, in the absence of any direction to 
the contrary in the will or grant of letters of adminis- 
tration, be exercised by any one of them who has pro- 
ved the will or taken out admmistiation. 

Illustrations. 


Powers of se- 
veral executors 
or admuustra 
tors exeicisable 
by one. 


(a) One of several executors has power to release a debt due to 
the deceased. 


(b) One has power to surrender a lease. 

(c) One has power to sell the pi opei ty of the decased, moveable 

or immoveable. n 


(d) One has power to assent to a legacy. 

(e) One has power to endorse a promissory note payable to the 
deceased. 

(/) The will appoints A, B, C and D to be executors, and directs 
that two of them shall be a quorum. No act can be done by a 
single executor. 

95. Upon the death of one or more of several executors or 
Survival of administrators, all ttee powers of the P ofhce become, 
powers on death in the absence of any direction to the contrary in the 
ex ecutors S or^'d- or S rant letters of administration, vested in 
mimstrators. the survivors or survivor. 


17 
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94. The administrator of effects unadministered 
has, with respect to such effects, the same powers as 
the original executor or administrator. 

95. An administrator during minority has all the 
powers of an ordinary administrator. 

96. When probate or letters of administration shall 
have been granted to a married woman, she has all tfe* 
powers of an ordinary executor or administrator. 

CHAPTER VII. 

Op the Duties op an Executor or Administrator. 

97. It is the duty of an executor to provide funds for the per- 

As to deceased’s formance of the necessary funeral ceremonies of the de- 
funerai ceremo- ceased in a manner suitable to his condition, if he 
mes * has left property sufficient for the purpose. 

98. ° (1) An executor or administrator shall, within six months 

inventory and ^ rom 3 ran * : P r °ba-te or letters of administration, 

account. y or within such further time as the Court which grant- 
ed the probate, or letters may from time to time 
appoint, exhibifin that Court an inventory containing a full and true 
estimate of all the property m possession, and all the credits, and 
also all the debts owing by any person to which the executor or 
administrator is entitled in that character, 

and shall in like manner, within one year from the grant or 
within such further time as the said Court may from time to time 
appoint, exhibit an account of the estate, showing the assets which 
have come to his hands and the manner m which they have been ap- 
plied or disposed of. 

(2) The High Court may from time to time prescribe the foim 
in which an inventory or account under this section is to be 
exhibited. 

(3) If an executor or administrator, on being required by the 
Court to exhibit an inventory or account under this section, intern* 
tionally omits to comply with the requisition, he shall be deemed to 
have committed an offence under section 176 of the Indian Penal 
Code. 

(4) The exhibition of an intentionally false inventory oi account 
under this section shall be deern^i to be an offence under section 
198 of that Code, 

* This section was substituted for the original s 98 by Act VI of 1889, 
s. 15. 


Powers of ad- 
ministrator of 
effects unadmi- 
ijistered 

Powers of ad- 
ministrator dur- 
ing minority. 

Powers of mar- 
ried executrix: or 
administratrix. 
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99. In all cases where a grant lias been made* of probate or 
letters of administration intended to have effect 
mchiTiTproperty throughout the whole of British India, the executor 
m any part of or administrator shall include in the inventory of the 
British India. effects of the deceased all his moveable or immoveable 
property situate m British India ; 

and the' value of such property situate in each Province shall be 
'separately stated in such inventory ; 

and the probate or letters of administration shall be chargeable 
with a fee corresponding to the entire amount or value of the property 
affected thereby wheresoever situate within British India. 

100. The executor or administrator shall collect* 
of, S and r °debts reasonable diligence, the property of the deceased 

owmg to, deceas- and the debts that were due to him a? the time of his 
ed * death. 

101. Funeral expenses to a reasonable amount, according to the 
Expenses to be degree and quality of the deceased, and death-bed 

paid before all charges, including fees for medical attendance, and 
debt8, board and lodging for one month previous to his death, 

are to be paid before all debts. 

102. The expenses of obtaining probate or letters of adminis- 
Expensestobe tration, including the costs incurred for or in respect 

paid next after of any judicial proceedings that may be necessary for 
sucb expenses. administering the estate, are to be paid next after the 
funeral expenses and death-bed charges. 


103. Wages due for services rendered to the deceased within 
Wages for cer- three months next preceding his death by any labourer, 
tain services to artizan or domestic servant are next to be paid, and 
and G tiien other then the othei debts of the deceased according to their 
debts. 


respective priorities (if any). 


said, all debts to 104. Save as afoi esaid, no creditor is to have a right 
be paid equally 0 f priority o^er another, 
and rateably. 1 J 

But the executor or administrator shall pay all such debts as he 
knows of, including his own, equally and rateably, as far as the assets 
of the deceased will extend. 


Debts to be 
paid before lega- 
cies. 

Executor or 
administrator 
not bound to pay 


105. Debts of every description must be paid before 
any legacy. 

106. If the estate of the deceased is subject to 
any contingent liabilities, an executor or administrator 
is not bound to pay any legacy without a sufficient 


* These words in g. 99 were substituted for the original words by Act 
VI of 1889, s. 16. 
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legacies without indemnity to meet the liabilities whenever they may 
indemnity. become due# 

* 107. If the assets, after payment of debts, necessary expenses 

and specific legacies, are not sufficient to pay all the 
generalities. general legacies in full, the latter shall abate or be 
diminished in equal proportions ; * 

and, in the absence of any direction to the contrary in the wiHf 
the executor has no right to pay one legatee in pre- 
ference to another, nor to retain any money on account 
of a legacy to himself or to any person for whom he 
is a trustee. 

a 108. Where there is a specific legacy, and the assets 
are sufficient for the payment of debts and necessary 
expenses, the thing specified must be delivered to the 
legatee without any abatement, 

109. Where there is a demonstrative legacy, and the assets are 
Right under sufficient for the payment of debts and necessary ex- 

demonstrative penses, the legatee has a preferential claim for pay- 
setsTufficient^o ment k* s legacy out °f the fund from which 
pay debts ,and the legacy is directed to be paid until such fond is 
necessary ex- exhausted, and if, after the fund is exhausted, part of 
penses. ^ the legacy still remains unpaid, he is entitled to rank 

for the remainder against the general assets as for a legacy of the 
amount of such unpaid remainder. 

110. If the assets are not sufficient to answer the debts and 
Rateable abate- specific legacies, an abatement shall be made 

ment of specific from the latter rateably in proportion to their respec- 
legames. tive amounts. 


Executor not 
to pay one le- 
gatee m prefer- 
ence to another. 


Non-abatement 
of specific legacy 
when assets suffi- 
cient to pay 
debts. 


Illustration . 

A has bequeathed to B a diamona ring valued at 500 rupees, 
and to C a horse, valued at 1,000 rupees. It is found necessary to sell 
all the effects of the testator, and his assets, after payment of debts, 
are only 1,000 rupees. Of this sum irupees 333-5-4 are to be paid to 
B, and rupees 666-10-8 to G. 

111. For the purpose of abatement, a legacy for life, a sum 
Legacies treat- a PP*°P riate< * % will to pioduce an annuity, 
ed as general for nid the value of an annuity when no sum has been 
purpose of abate- appropriated to pioduce it, shall be treated as general 
legacies. 
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CHAPTER VIII. . 

Op the Executor’s Assent to a Legacy. 

Assent neces- 112. The assent of the executor is necessary to 
legatee’^tiWe 6 ^ 6 com pl ete a legatee’s title to his legacy. 

Illustrations . 

ft 

(a) A by his will bequeaths to B his Government paper, which is 
in deposit with the Bank of Bengal. The Bank has no authority to 
deliver the securities, nor B a right to take possession of them, with- 
out the assent of the executor. 

(b) A by his will has bequeathed to C his house in Calcutta in the 
tenancy of B C is not entitled to receive the rent^ without the 
assent of the executor. 

118. The assent of the executor to a specific bequest shall be 
Effect of e*e- sufficient to divest his interest as executor therein 
tutor’s assent to and to transfer the subject of the bequest to the 
specific legacy. legatee, unless the nature or the circumstances of the 
property require that it shall be transferred in a particular way. 

Nature of as- This assent may be veibal, and it may be either 
sent. express or implied from the conduct of the executor. 

Illustrations . 

(a) A horse is bequeathed. The executor requests the legatee 
to dispose of it, or a third party proposes to purchase the horse from 
the executor, and he directs hnn to apply to the legatee. Assent to 
the legacy is implied. 

(h) The interest of a fund is directed by the will to be applied for 
the maintenance of the legatee during his mmouty. The executor 
commences so to apply it. This is an assent to the whole of the be- 
quest. 

(c) A bequest is made of a fund to A, and after him to B. The 
executor pays the interest of th$ fund to A. This is an implied assent 
to the bequest to B. 

(d) Executors die after paying all the debts of the testator, but 
before satisfaction of specific legacies. Assent to the legacies may be 
presumed. 

(e) A person to whom a specific article has been bequeathed takes 
possession of it and retains it without any objection on the part of the 
executor. His assent may be presumed. 

114. The assent of an executor to a legacy may Soe conditional, 
Conditional as- an< * ^ the condition be one which he has a right to 
sent, enforce, and it is not performed, theie is no assent. 
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* Illustrations . 

(a) A bequeaths to B his land of Sulfcanpure, which at the date of 
the will and at the death of A, were subject to a mortgage for 10,000 
rupees. The executor assents to the bequest on condition that B 
shall within a’limited time pay the amount due on the mortgage at the 
testators death. The amount is not paid. There is no assent. 

(b) The executor assents to a bequest on condition that the lega£e% 
shall pay him a sum of money. The payment is not made. The 
assent is nevertheless vaild. 

115. When the executor is a legatee, his assent to his own 
Assent of exe- legacy is necessary to complete his title to it, in the 
cutor to Ms own -asame way as it is required when the bequest is to 
legacy. another person, and his assent may in like manner be 

express or implied. 

Assent shall be implied if in bis manner of administering the 
property he does any act which is referable to his 
mp le assen . c b ara0 £ er 0 f legatee and is not referable to his charac- 
ter of executor. 


Illustration . 

An executor takes the rent of a house or the interest of Govern- 
ment securities bequeathed to him, and applies it to his own use. 
This is assent. 

Effect of exe- 116. The assent of the executor to a legacy gives 
cutor’s assent. effect to it from the death of the testator. 

Illustrations . 

(a) A legatee sells his legacy before it is assented to by the 
executor. The executor’s subsequent assent operates for the benefit of 
the purchaser, and completes his title to the legacy. 

(5) A bequeaths 1,000 rupees toJ3 with interest from his death. 
The executor does not assent to this legacy until the expiration of a 
year from A’s death. B is entitled to interest from the death of A. 

Executor when 11*7. An executor is not bound to pay or deliver 
to deliver lega- any legacy until the expiration of one year from the 
cies * testator’s death. 

Illustration . 

A by his 'frill directs his legacies to be paid within six months 
after his death. The executor is not bound to pay them before the 
expiration of a year. 



THE PROBATE AND ADMINISTRATION ACT- 


135 


CHAPTER IX. . 


Op the Payment and Apportionment of Annuities. 

• 

118. Where an annuity is given by the will, and no time is fixed 
Commence- for its commencement, it shall commence from the testa- 

when°no nll to« tor?s an( ^ payment shall be made at the 

by mil. expiration of a year next after that event, 

119. Where there is a direction that the annuity shall be paid 
quarterly or monthly, the fust payment shall be due 
at the end of the first quarter or first month, as the 
case may be, after the testator’s death, and shall, if the 
executor think fit, be paid when due ; but the execu- 
tor shall not be bound to pay it till the^nd of the year. 

120. Where there is a direction that the first pay- 
ment of an annuity shall he made within one month 
or any other division of time from the death of the 
testator, or on a day certain, the successive payments 
are to be made on the anniversary of the earliest day 
on which the will authorizes the first payment to be 
made ; 

and, if the annuitant dies in the interval between 
the times of payment, an apportioned share of the 
annuity shall be paid to his representative. 


When annuity, 
to be paid 
quarterly or 
monthly, first 
falls due. 


Date of suc- 
cessive pay- 
ments when first 
pajment direct- 
ed to he made 
within given 
time, or on day 
certain 

Apportionment 
where annuitant 
dies between 
times of pay- 
ment. 


CHAPTER X. 

Of the Investment of Funds to provide for Legacies. 


121. Where a legacy, not being a specific legacy, is given for 
life, the sum bequeathed shall at the end of the year 
sum ^ 7 bequeathed tested i n such securities as the High Court may, 

where legacy, by any general rule to be made from time to time, 
not f s Pf Clfic> authorize or direct, and the proceeds thereof shall be 
given oi i e. p al( j to the legatee as the same shall accrue due. 


Investment of 
general legacy, 
to be paid at 
future time. 


122. Where a general legacy is given to be paid 
at a future time, the executor shall invest a sum suf- 
ficient to meet it in securities of the kind mentioned 
in the* last preceding section. 


Intermediate 

interest. 


The intermediate interest shall form part of the 
residue of the testator’s estate. 


Procedure 
when no fund 
charged with, or 
appropriated to, 
annuity. 


123. Where an ^annuity is given and no fund is 
charged with its payment or appropriated by the will 
to answer it, a Government annuity of the specified 
amount shall be pm chased, or. 
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if no such annuity, can be obtained, then a sum sufficient to pro- 
duce the annuity shall be invested for that purpose in such securities 
as the High Court may, by any general rule to be made from time to 
time, authorize or direct. 


124. Where a bequest is contingent, the executor is not bound 
to invest the amount of the legacy, but $aay transfer 
residuary r lega- th e whole residue of the estate to the residuary legatee 
tee of contm- (if any) on his giving sufficient security for the pay- 
gent bequest. me nt of the legacy if it shall become due. 


125. 


Investment of 
residue bequea- 
thed for life, 
•with direction 
to invest m spe- 
cified scunties. 

Time and man- 
ner of conver- 
sion and invest- 
ment. 


Where the testator has bequeathed the residue of his 
estate to a person for life with a direction that it shall 
be invested in certain specified securities, so much of 
the estate as is not at the time of his death invested 
In securities of the specified kind shall be converted 
into money and invested in such securities. 

126. Such conversion and investment as are con- 
templated by the last preceding section shall be made 
at such times and in such manner as the executor in 
his discretion thinks fit ; 


and, until such conversion and investment shall be completed, the 
interest pay- P erson w ^ 10 w ould be for the time being entitled to 
able 6 untii in- the income of the fund when so invested sh all receive 
vestment. interest at the rate of six per cent, per annum upon 

the market-value (to be computed as of the date of the testator’s 
death) of such part of the fund as shall not yet have been so invested^ 


127. Where, by the terms of a bequest, the legatee is entitled 
to the immediate payment or possession of the money 
or thing bequeathed, but is a minor, and there is no 
direction in the will to pay it to any person on his be- 
half, the executor or administrator shall pay or deliver 
the same into the Court of the District Judge by 
whom, or by whose District Delegate, the probate was, 
or letters of administration with the will annexed 
were, granted, to the account of the legatee, unless the legatee be a 
a ward of the Court of Wards : 


Procedure where 
minor entitled to 
immediate pay- 
ment or posses- 
sion of bequest, 
and no direction 
to pay to person 
on his behalf. 


and, if the legatee be a ward of the Court of Wards, the legacy 
shall be paid into that Court to his account ; 

and such payment into the Court of the District J udge, or into 
the Court of Wards, as the case may be, shall he a sufficient discharge 
for the money so paid ; 

and such ncftney, when paid in, shall be invested in the purchase 
of Government securities, which, with the interest thereon, shall be 
transferred oi paid to the person entitled thereto, or otherwise applied 



THE PROBATE AND ADMINISTRATION ACT. 


137 


for his benefit, as the Judge or the Court of- Wards, as the case may 
be, may direct. 

CHAPTER XI. 

Op the Produce and Interest of Legacies. 

o Legatee’s title The legatee of a specific legacy is entitled to 

to produce of the clear produce thereof, if any, from the testator’s 
specific legacy. d ea th. 

Exception . — A specific bequest, contingent in its terms, does not 
comprise the produce of the legacy between the death of the testator 
and the vesting of the legacy. The clear produce of it forms part 
of the residue of the testator’s estate. 

Illustrations. 

(a) A bequeaths his flock of sheep to B. Between the death of 
A and delivery by his executor the sheep are shorn, or some of the 
ewes produce lambs. The wool and lambs are the property of B. 

( b) A bequeaths his Government securities to B, but postpones 
the delivery of them till the death of C. The interest which falls 
due between the death of A and the death of 0 belongs to B, and 
must, unless he is a minor, be paid to him as it is received. 

(c) The testator bequeaths all his four per cent. Government 
promissory notes to A when he shall complete the age of 18. A, if 
he complete that age, is entitled to receive the notes, but the interest 
which accrues in lespect of them, between the testator’s death and A’s 
completing 18, forms part of the residue. 

Residuary lega- 129. The legatee under a general residuary bequest 
tee’s title to entitled to the produce of the residuary fund from 
Syftml reSI ‘ the ^stator’s death. 

Exception . — A general residuary bequest contingent in its terms 
does not comprise the income which may accrue upon the fund 
bequeathed between the deati? of the testator and the vesting of the 
legacy. Such income goes as undisposed of. 

Illustrations. 

(a) The testator bequeaths the residue of his property to A, a 
minor, to be paid to him when he shall complete the age of 18. The 
income from the testator’s death belongs to A. 

( b ) The testator bequeaths the residue of his property to A 
when he shall complete the age of 18. A, if he complete that age, 
is entitled to receive the residue. The income which has accrued m 
respect of it since the testator’s death goes as undisposed of. 

18 
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Interest when 
no time fixed for 
payment of gen- 
eral legacy. 


130. Where no time has been fixed for the pay- 
ment of a general legacy, interest begins to run 
from the expiration of one year from the testator’s 
death. 


Exception . — (2) Where the legacy is bequeathed in satisfaction 
of a debt, interest runs fiom the death of the testator. 

(£) Where the testatoi was a parent or a more remote ancestor* 
of the legatee, or has put himself in the place of a parent of the 
legatee, the legacy shall bear interest from the death of the testator. 

(3) Where a sum is bequeathed to a minor with a direction to 
pay for his maintenance out of it, interest is payable from the death 
of the testator. 

131. Where a time has been fixed for the payment of a general 
legacy, interest begins to run from the time so fixed. 
whea The interest up to such time forms part of the residue 
^ w of the testator’s estate. 


Exception. — Where the testator was a parent or a more remote 
ancestor of the legatee, or has put himself in the place of a parent 
of the legatee, and the legatee is a minor, the legacy shall bear in- 
terest from the death of the testator, unless a specific sum is given 
by the will for maintenance, or unless the will contains a direction 
to the contrary. 

Bate of interest. 132. The rate of interest shall be six per cent 
per annum. 

133. No interest is payable on the arrears of an annuity within 
the first year from the death of the testator, although 
a period earlier than the expiration of that year may 
have been fixed by the will for making the first pay- 
ment of the annuity. 

134. Where a sum of money is directed to be in- 
vested to produce an annuity, interest is payable on 
it from the death of the testatoi. 


No interest on 
arrears of annui- 
ty within first 
year after testa- 
tor’s death. 

Interest on sum 
to he invested to 
produce annuity. 


CHAPTER XII. 


Of the refunding of Legacies. 


135. An executor who has paid a legacy under the order of a 
Refund of leg- J u< *g e entitled to call upon the legatee to refund 

acy paid under in the event of the assets proving insufficient to pay 
Judge’s orders. a p tiie legacies. 

136. When an executor has voluntarily paid a legacy, he cannot 
No refund if call upon a legatee to refund in the event of the assets 

paid voluntarily, proving insufficient to pay all the legacies. 
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137. When the time prescribed by the will for the performance 
Refund when a condition has elapsed^ without the condition 
legacy becomes having been performed, and the executor has there- 
ance° n of e ?onS- u P on > ^dfhout fraud, distributed the assets, in sueh 
tion within fur- case, if further time has, under the second clause of 
ther time allow- tbis section, been allowed for the performance of the 
ed „ condition, and the condition has been performed ac- 

cordingly, the legacy cannot he claimed from the executor, but those 
to whom he has paid it are liable to refund the amount. 

Where the will requires an act to be performed by the legatee 
within a specified time, either as a condition to be fulfilled before 
the legacy is eDjoyed, or as a condition upon the non-fulfilment 
of which the subject-matter of the bequest is to go over to another 
person, or the bequest is to cease to have effect, the act must be 
pei formed within the time specified, unless the performance of it 
be prevented by fraud, m which case such furthei time shall be 
allowed as is requisite to make up for the delay caused by such fraud. 

When each le- 138. ^ ie executor has paid away the assets 

gatee ^compeii- legacies, and he is afterwards obliged to discharge 

able to lefund a debt of which he had no pievious notice he is entitled 
in proportion. £ 0 ca p U p on eac h Jegatee £ 0 re fund in propoition. 

139. Where an executor or administrator has given such notices 
Distribution of as High Court may, by any general rule to be 
assets. U 10a ° made from time to time, prescribe, for cieditois and 

others to send m to him their claims against the estate 
of the deceased, he shall, at the expiration of the time therein named 
for sending m claims, be at libei ty to distubute the assets, or any 
part theieof, m dischaige of such lawful claims as he knows of, and 
shall not be liable for the assets so distubuted to any person of 
whose claim he has not had notice at the time of such distribution; 

but nothing herein contained shall prejudice the light of any 
ci editor or claimant to follow the assets, or any part 
foHowas 3 et 8 ? a7 tliereo ^ in the hands of the persons who may have 
received the same lespectively. 

140. A creditor who hSs not received payment of his debt may 

call upon a legatee wdio has received payment of his 
caU^poii legatee refund, whether the assets of the testator’s 

to refund. estate were or were not sufficient at the time of his 

death to pay both debts and legacies, and whether 
the payment of the legacy by the executor was voluntary or not. 

141. If the assets were sufficient to satisfy all the legacies at 
When legatee, ^ me the testator’s death, a legatee who has not 

not satisfied or received payment of his legacy, eft who has been 
fuiKi P< uHder°see- com pelled to refund, under the last preceding section, 

turn ho, cannot cannot oblige one who has received payment m full 

* 
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oblige one paid to refund, whether the legacy were paid to him with 
mMi to re md. or w jthout suit, although the assets have subsequently 
become deficient by the wasting of the executor. 

142. If the assets were not sufficient to satisfy all the legacies 

at the time of the testator’s death, a legatee who has 
fed legatee must uot received payment of his legacy must, before he 
first proceed can call on a satisfied legatee to refund, first proceed 
torff^solvent^" the executor if he is solvent ; but, if the * 

5 * executor is insolvent or not liable to pay, the unsatis- 

fied legatee can oblige each satisfied legatee to refund in proportion. 

143. The refunding of one legatee to another shall not exceed 
Limit to refund- the sura % which the satisfied legacy ought to have 
ing of one lega- been reduced if the estate had been properly admini- 
tee to another. S-^ered 


Illustration. 


A has bequeathed 240 rupees to B, 480 rupees to C, and 720 
rupees to D. The assets are only 1,200 rupees, and if properly ad- 
ministered would give 200 rupees to B, 400 rupees to O, and 600 
rupees to D. C and D have been paid their legacies in full, leaving 
nothing to B. B can oblige C to refund 80 rupees, and D to 
refund 120 rupees. 


Refunding to 
be without in- 
terest. 


144. The refunding shall, in all cases, be without 
interest. 


Residue after 
usual payments 
to be paid to re- 
siduary legatee. 


145. The surplus or residue of the deceased’s pro- 
perty, after payment of debts and legacies, shall be 
paid to the residuary legatee when any has been ap- 
pointed by the will. 


145A* Where a person not having his domicile in 
British India has died leaving assets both in British 
India and in the country in which he had Ms domicile 
at the time of his death, 

and there have been a grant of probate or letters of 
administration in British India with respect to the 
assets there and a grant of administration m the coun- 
try of domicile with respect to the assets in that country. 


Transfer of 
assets from 
British India to 
executor or ad- 
ministrator m 
country of do- 
micile for distri- 
bution. 


the executor or administrator, as the case may be, in British 
India, after having given such notices as are mentioned m section 
139 and after having discharged, at the expiration of the time therein 
named, such lawful claims as he knows of, 

may, instead of himself distributing any surplus or residue of the 
deceased’s property to persons residing out of British India who are 


* S. 145A was inserted by Act II of 1890, s. 16. 
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entitled thereto, transfer^ with the consent of the executor or admin- 
istrator, as the case may be, in the country of domicile, the surplus 
or residue to him for distribution to those persons. 

CHAPTER XIII. 

Of the Liability of an Executor or Administrator for 
Devastation. 

L . 146. When an executor or administrator misapplies 

cuSrVr admmi- the estate of the deceased, or subjects it to loss or 

strator for dev- damage, he is liable to make good the loss or damage 
astation ; so occasione( J # 

Illustrations . 

t (a) The executor pays out of the estate an unfounded claim. He 
is liable to make good the loss caused by the payment. 

(b) The deceased had a valuable lease renewable by notice, which 
the executor neglects to give at the proper time. The executor is 
liable to make good the loss caused by the neglect. 

# (c) The deceased had a lease of less value than the rent payable 
for it, but terminable on notice at a particular time. The executor 
neglects to give the notice. He is liable to make good the loss. 

147. When an executor or administrator occasions a loss to 
for neglect to t * 10 estate by neglecting to get in any part of the 
get m any part property of the deceased, he is liable to make good 
Of property. the amount. 

Illustrations. 

(a) The executor absolutely releases a debt due to the decea- 
sed from a solvent person, or compounds with a debtor who is 
able to pay in full. The executor is liable to make good the amount 
so lost. 

(5) The executor neglects to sue for a debt till the debtor is able 
to plead the Act for the limitation of suits, and the debt is thereby 
lost to the estate. The executor is liable to make good the amount of 
the debt. 

CHAPTER XIV. 

Miscellaneous. 

P S S1 aZS .M* In Chapters VIII, IX, X, 'and XII of this 
strator with will Act the provisions as to an executor shall apply also 
annexed. to an administrator with the will annexed. 

Saying clause. 149 , Nothing herein contained shall— 
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(a) Validate any testamentary disposition which would otherwise 
have been invalid ; 

(b) Invalidate any such disposition which would otherwise have 
been valid ; 

(c) Deprive any person of any right o£ maintenance to which he 

would otherwise have been entitled : or 

(d) affect the rights, duties and privileges of the Administrator 
General of Bengal, Madras or Bombay. 

Probate and ad- 150. No proceedings to obtain probate of a will, 
ministration m or letters of administration to the estate, of any Hindu, 
exempted Pe from Muhammadan, Buddhist or person exempted under 
Succession Act, section 332 of the Indian Succession Act, 1865, shall 
only ^undei^'tins ^ in any Court in British India except 

Act under this Act. 

151. [ Repeal of portions of Act XXVII of 2560.] Repealed by 
Act VII of 1889. 

152. The grant of probate or letters of administration under 
Grant of rob ^ ls * n res P ect °f an 7 property shall be deemed 

ate * 0 ? adnnms- *° supersede any certificate previously granted in res- 
tration to su- pect of the same property under the said Act No. 
S ea 4ae“ er Act XXVII of 1860, or Bombay Begulation No. VIII of 
xxvii of 1860 1827 ; and when, at the time of the grant of such prob- 
or Bombay no- ate or letters, any suit or other proceeding instituted 
f 827 . 10n ° by the holder of such certificate regarding such pro- 

perty is pending, the person to whom such grant is 
made shall, on applying to the Court in which such suit or proceed- 
ing is pending, be entitled to take the place of such holder in such 
suit or proceeding : 

Provided that, when any certificate is superseded under this sec- 
tion, all payments made to the holder of such certificate m ignorance 
of such supersession shall be held good against claims under the pro- 
bate or letters of administration. 


153. [ Amendment of Court fees Act ] Repealed by Act VII 
of 1889. 


Amendment of 
Hindu Wills 
Act, 1870 


154. The following amendments shall be made in 
the Hindu Wills Act, 1870 (namely) : — 


(a) for the portion of section 2 commencing with the words 
“ sections one hundred and seventy-nme” and ending with 
the words ** administrator with the will annexed,” the 
words “ and section one hundred and eighty-seven” shall 
be substituted ; 
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(b) the third clause of section B and the* last clause of section 6 

shall be repealed ; 

(c) in section 6, for the words u one hundred and three and one* 
hundred and eighty-two” the words and one hundred and three” 
shall be substituted. 

155. All grants of probate of the will or letters of administra- 

' Validation of t * on estate an y deceased Hindu, Muhamma- 

grants a of 0ri pro- dan or Buddhist, or any person exempted under section 
bate and adnun- 832 of the Indian Succession Act, 1865, which, before 
m Low Burma! tlns comes in to force, have been made in Lower 
Burma, shall whenevei such grant would have been 
lawful if this Act had been in force be deemed to have been made m 
accordance with law. 

* 

156. In the second schedule to the Indian Limitation Act, 1877, 
Amendment of No. 43, after the figures “ 321,” the following shall be 

Limitation Act, inserted, namely, — “ or under the Probate and Admm- 
“ cd,s istration Act, 1881 section 139 or 140.” 

157. (i) When a giant of probate or letters of administration 
Surrender of 1S * evoked or annulled under this Act, the person to 

revoked probate whom the grant was made shall forthwith deliver up 
mimstration. ad " the probate or letters to the Court which made the 
grant. 

(2) If such pei son wilfully and without sufficient cause omits so 
to deliver up the probate or letters, he shall be punished with fine 
which may extend to one thousand rupees, or with lmpiisonment 
which may extend to three months, or with both. 




THE INDIAN EVIDENCE ACT, 1872- 


ACT NO. I OF 1872 . 


PASSED BY THE GOVERNOR-GENERAL OF INDIA I# COUNCIL. 

Received the assent of the Governor General on the 15th 
March 1872. 


Whereas it is expedient to consolidate, define ami 
Preamble. amend the law of Evidence ; It is hereby enacted 
as follows . — 

FART I. 

Relevancy of Facts. 

CHAPTER I. 

Preliminary . 

qiort title This Act may be called the “The Indian Evid- 

ence Act, 1872 

It extends to the whole of*British India, and applies to all judicial 
Extent. proceedings m or before any Court, including CouVts 

Maitial, but not to affidavits presented to any Court or 

Officer, nor to proceedings before an arbitiator ; 

Commencement and it shall come into force on the first day of 
of ^ ct - September 1872. 

Repeal ofEn- 2, On and from that day the following laws shall 
actments. be repealed:— « 

(1) All rules of evidence not contained in any Statute, Act or 
Regulation m foiee in any part of British India: 


19 
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(2) All such rules, jaws and regulations as have acquiied the 
force of law under the twenty-fifth section of ‘ The Indian Councils J 
Act, 1861/ m so far as they relate to any matter herein provided 
for ; and 

(3) The enactments mentioned in the schedule hereto, to the 
extent specified in the third column of the said schedule. 

But nothing herein contained shall be deemed to r affect any 
provision of any Statute, Act or Regulation in force m any part o£ r 
British India and not hereby expressly repealed. 

3. In this Act the following words and expressions are used 
interpretation- , iu the following senses, unless a contrary intention 
cl -use. ' appears from the context • — 

“Court” “Court” includes all Judges and Magistrates and 

persons, except arbitrators, legally authouzed to 
take evidence. 

“Fact.” Fact ” means and includes — 

(1) any thing, state of things, or relation of things capable of 
being perceived by the senses ; 

(2) any mental condition of which any person is conscious. 

Illustrations 

(a) That theie aie certain objects ai ranged in certain order m 
a certain place, is a fact 

(b) That a man heard or saw something is a fact. 

(c) That a man said certain words is a fact. 

(d) That a man holds a certain opinion, has a certain intention, 
acts in good faith or fraudulently, or uses a particulai word m a 
particular sense, or is or was at a specified time conscious of a paiti- 
cuiar sensation, is a fact. 

( e ) That a man has a certain reputation is a fact. 

One fact is said to be relevant to another when the one is con- 
nected with the other in any of the ways ref ei red to 
“ Eelevant ” j n the provisions of this Act relating to the relevancy 
of facts. 

The expression “ Facts in issue ” means and includes ~ any fact 
« Facts m issue ** ^ rom either by itself cr m connection with other 

facts the existence, non-existence, nature, or extent of 
any right, liability, or disability, asserted or denied m any suit or 
proceeding necessarily follows : — 

Explanation. — Whenever under the provisions of the law for 
the time being An force relating to' Civil Procedure, any Court records 
an issue of fact, the fact to be asserted or denied m the answer to 
such issue, is a fact in issue. 
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Illustrations. * 

A is accused of the murder of B. 

At his trial the following facts may be in issue : — 

That A caused B 5 s death ; 

That A intended to cause B 5 s death ; 

That A had received grave and sudden provocation from B ; 
That A, at the time of doing the act which caused B’s death, 
was, by reason of unsoundness of mind, incapable of know- 
ing its nature 

“ Document' 5 means any matter expressed or described upon any 
substance by means of letters, figures, or marks, or by moie than 
one cf those means, intended to be used, or which may 
“Document.” used, for the purpose of recording that matter. 

Illustrations. 

A writing is a document : 

Words printed, lithographed or photographed are dccuments ? 

A map, or plan is a document : 

An inscription on a metal plate or stone is a document ; 

A caricature is a document. 

Evidence ” Evidence means and includes — 


(1) all statements which the Court permits or requires to be 
made before it by witnesses, in relation to matters of fact under 
inquiry ; 

such statements are called oral evidence ; 

(2) all documents produced for the inspection of the Court ; such 
documents are called documentary evidence , 

A fact is said to bepioved when, after considering the matters 
« Prorea » before it, the Court either believes it to exist, or con- 
siders its existence so probable that a prudent man 
ought, under the circumstances of the particular case, to act upon 
the supposition that it exists. 


A fact is said to be disproved when, after considering the matters 
« msp^oYcd.” it, the Court either believes that it does not 

exist, or considers its non-existence so probable that a 
prudent man ought, under the circumstances of the particular case, to 
act upon the supposition that it does not exist. 


Not proved,” 


A fact is said not to be pioved when it is neither 
proved nor disproved. 


4. Whenever it is provided this Act that theflourt may pre- 
„ sume a fact, it may either regard such fact as proved, 
presume, unless and until it is diapi overt or may call foi proof 
of it. 
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Whenever it is directed by this Act that the Court shall pre- 
« s^n presume.” sume a ^ shall regard such fact as proved, unless 
r * and until it is disproved, 

Wheu one fact is declared by this Act to be conclusive proof 
“Conclusive of another, the Court shall, on pi oof of the one fact, 

P roof ” regard the other as proved, and shall not allow evid- 
ence to be given for the purpose of disproving it, r 

CHAPTER II. 

Of the Relevancy of Facts. 

5. Evidence may be given in any suit or proceed- 
ing of the existence or non-existence of every fact m 
issue and of such other facts as are hereinafter declared 
to be relevant, and of no others 

Explanation . — This section shall not enable any person to give 
evidence of a fact which he is disentitled to prove by any provision of 
the law for the time being in force relating to Civil Procedure. 

Illustrations . * 

(a.) A is tried for the murder of B by beating him with a club 
with the intention of causing his death. 

■ At A’s trial the following facts are in issue. 

A’s beating B with the club ; 

A J s causing B’s death by such beating ; 

A’s intention to cause B’s death. 

(jb.) A suitor does not bring with him, and have in readiness for 
production at the first hearing of the case, a bond on which he relies. 
This section does not enable him to produce the bond or prove its 
contents at a subsequent stage of the proceedings, otherwise than in 
accordance with the conditions prescribed by the Code of Civil 
Procedure. 

6. Facts which, thovgh not m issue, are so con- 
nected with a fact in issue, as to form part of the same 
transaction, are relevant, whether they occurred at the 
same time and place or at different times and places. 

Illustrations. 

(a.) A is accused of the murder of B by beating him. What- 
ever was said or done by A or B or the by-standers at the beating 
or so shortly before or after it as tc^form part of the transaction, is 
a relevant fact.'' 

(5.) A is accused of waging war against the Queen by taking 
part in an armed insurrection in which property is destroyed, troops 


Relevancy of 
facts forming 
part of same 
transaction. 


Evidence may 
be given of facts 
m issue and rele- 
vant facts. 
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are attacked, and gaols are broken open. The occurrence of these 
facts is relevant, as forming part of the general transaction, though A 
may not have been present at all of them 

( 6 ) A sues B for a libel contained m a letter forming part of a 
correspondence. Letters between the parties relating to the subject 
out of which,the libel arose, and forming part of the correspondence 
in which it is contained, are relevant facts though they do not contain 
the libel itself. 

(d) The question is, whether certain goods ordered from B weie 
delivered to A. The goods were delivered to several intermediate 
persons successively Each delivery is a lelevant fact. 

7. Facts which are the occasion, cause, oi effect immediate or 
Facts which, otherwise, of relevant facts, or facts in i«sue, or which 
are occasion, ca- constitute the state of things under which they hap- 

use or effect of pened, or which afforded an opportunity for their 
facts m issue. r > li j 

occuirence or transaction, are relevant. 

Illustrations . 

( a) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair with 
money in his possession, and that he showed it,, or mentioned the 
fact that he had it, to third persons, are relevant. 

(b ) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the place 
where the murder was committed, are relevant facts. 

(c) The question is whether A poisoned B. 

The state of B’s health before the symptoms ascribed to poison 
and habits of B, known to A, which afforded an oppoifcumty for the 
administration of poison, are lelevant facts. 

paiation. 6 ’ ami Any fact is relevant which shows or consitutes a 

previous or sub- motive or preparation for any fact in issue or relevant 
sequent con- 

duct. * § 

The conduct of any party or of any agent to any suit or proceeding 
in reference to such suit or proceeding, or in reference to any fact in 
issue therein or relevant thereto, and the conduct of any person, an 
offence against whom is the subject of any proceeding, is relevant, if 
such conduct influences or is influenced by any fact in issue or rele- 
vant fact, and whether it was previous or subsequent thereto. 

Explanation — 1. The word “Conduct m this section does not 
include statements, unless those statements accompany and explain 
acts other than statements ; but this explanation is not to affect the 
relevancy of statements under any other section of this Act. 
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Explanation 2 — When the conduct of any person is relevant, 
any statement made to him or m his presence and hearing which 
.affects such conduct, is relevant. 

Illustrations . 

(a) A is tried foi the murder of B. 

The facts that A murdered C, that B knew that A had murdeied 
C, and that B had tried to extoit money from A by threatening'Tb 
make his knowledge public, are relevant. 

(b) A sues B upon a bond for the payment of money. B deuies 
the making of the bond. 

The fact that, at the time when the bond was alleged to be made, 
B requned mqney for a particular purpose, is lelevant. 

(c) A is tried for the murder of B by pioson. 

, The fact that, before the death of B, A procured poison similar 
to that which was administered to B, is relevant. 

(d) The question is, whether a certain document is the will of A. 

The fact that, not long before the date of the alleged will, A 

made inquiry into matters to which the provisions of the alleged 
will relate ; that he consulted vakils m reference to making the will, 
and that he caused drafts of other wills to be prepared, of which he 
did not appi ove, are relevant. 

(e) A ife accused of a crime. 

The facts that, either before, or at the time of, or after the alleged 
crime, A provided evidence which would tend to give to the facts of 
the case an appeal ance favourable to himself or that he destroyed 
or concealed evidence, or prevented the presence or procured the 
absence of persons who might have been witnesses, or suborned 
persons to give false evidence respecting it, are relevant. 

(/) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A 7 s presence — the 
police are coming to look for the man lyho lobbed B, 1 and that imme- 
diately afterwards A ran away, are lelevant. 

(g) The question is whether A owes B rupees 10,000. 

The facts that A asked C to lend money, and that D~said to C in 
A*s piesence and hearing — • ‘I advise you not to trust A for he owes 
B 10,000 rupees/ and that A went away without making any answer 
are relevant facts 

(. h ) The question is whether k eommited a crime. 

The fact that A absconded after receiving a letter warning him 
that inquiry was being made for the criminal, and the contents of 
the letter are relevant. r 
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( i ) A is accused of a crime. 

The facts that, after the commission of the alleged crime, he 
absconded, or was in possession of property or the proceeds of propei ty « 
acquired by the crime, or attempted to conceal things which were 
or might have been used in committing it are relevant. 

(j) The question is, whether A was lavished. 

The facts that, shortly after the alleged rape, she made a com- 
plaint i elating to the crime, the circumstances under which, and the 
terms m which, the complaint was made, are relevant. 

The fact that, without making a complaint, she said that she 
had been ravished is not relevant as conduct under this section, 
though it may be relevant. 

as a dyingdeclaiation under section! thirty-two, clause (one) or 
as corroborative evidence under section one hundied aud 
fifty-seven. 

(k) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a complaint 
relating to the offence, the circumstances under which, and the terms 
in which the complaint was made, are revelant, 

^ The fact that he said he had been robbed, without making com- 
plaint is not relevant as conduct under this section, though it may be 
relevant 

as a dying declaration under section thuty-two, clause (one) 
or as coiroborative evidence under section one hundred and 
fifty-seven. 

9. Facts necessary to explain or introduce a fact in issue or 
Tacts necessaiy loievant fact, or which support or lebut an inference 
to explain or m- suggested by a fact m issue or relevant fact or which 
facts 106161 ^^ estcl ^ ls ^ identity of any thing or person whose 
identity is lelevant, or fix the time or place at winch 
any fact in issue or relevant fact happened, or which show the 
relation of parties by whom any |uch fact was transacted, are relevant 
in so far as they are necessary for that purpose. 

Illustrations. 

(a) The question, whether a given document is the will of A. 

The state of A’s property and of his family at the date of the 

alleged will may be relevant facts. 

(b) A sues B for a libel imputing disgraceful conduct to A; B 
affirms that the matter alleged to bejibellous is true? 

The position and relations of the parties at the time when the 
libel was published may be relevant facts as introductory to the facts 
in issue. 
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The particulars of a dispute between A and B about a matter un- 
connected with the alleged libel are irrelevant, though the fact that 
there was a dispute may be relevant if it affected the relations be- 
tween A and B. 

(c) A is accused of a crime. 

The fact that, soon after the commission of the crime, A abscond- 
ed from his house, is relevant under section eight, as conduct subse- 
quent to and affected by facts in issue. 

The fact that, at the time when he left home, he had sudden and 
urgent business at the place to which he went, is relevant, as tending 
to explain the fact that he left home suddenly. 

The details of the business on which he left are not relevant, 
except in so far as they are necessary to show that the business 
was sudden affd urgent. 

(cl) A sues B for inducing C to break a contract of service made 
by him with A. C, on leaving A’s service, says to A—~ l I am leaving 
you because B has made me a better offer. 5 This statement is a 
relevant fact as explanatory of C’s conduct, which is relevant as a fact 
m issue. 

(e) A, accused of theft, is seen to give the stolen property to B, 
who is seen to give it to A’s wife B says, as he delivers it — £ A 
says you are to hide this. B’s statement is relevant as explanatory 
of a fact which is part of the transaction. 

(f) A is tried for a not and is proved to have marched at the 
head of a mob. The cries of the mob are relevant as explanatory of 
the nature of the transaction. 

10. Where there is reasonable ground to believe that two or 
more persons have conspired togethei to commit an 
done SS by ai cons- offence or an actionable wrong, anything said, done or 
pirator m lefer- written by any one of such persons in reference to 
ence^ to common their common intention, after the time when such 
aej3Agn * intention was first entertained by any one of them, 

is a relevant fact as against each of the persons believed to be 
so conspiring as well for the purpose of proving the existence of 
the conspiracy as for the purpose^ showing that any such person 
was a party to it. 

Illustration » 

Reasonable ground exists for believing that A has joined in a 
conspiracy to wage war against the Queen. 

The facts that B procured arms in Europe for the purpose of 
the conspiracy, C' collected money in Calcutta for a like object, D 
persuaded persons to join the conspiracy m Bombay, E published writ- 
ings advocating the object in view at Agra, and F transmitted from 
Delhi to G at Cabul the money which C had collected at Calcutta, and 
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the contents of a letter written by H giving an* account of the conspi- 
racy, aie each relevant both to prove the existence of the conspiracy, 
and to prove A J s complicity m it, although he may have been ignorant# 
of all of them, and although the persons by whom they were done 
were sti angers to him, and although they may have taken place before 
he joined the conspnacy or after he left it. 

When facts not* 1L Facts not otherwise relevant are relevant — 

^ant become^e- (1) if they are inconsistent with any fact in issue 

levant or relevant fact ; 

(2) if by themselves or in connection with other facts they make 
the existence or non-existence of any fact in issue or relevant fact 
highly probable oi improbable 

. Illustrations . 

(a) The question is, whether A committed a eritrie at Calcutta 
on a certain day. 

The fact that, on that day, A was at Lahore is relevant. 

The fact that, near the time when the ciirae was committed, A 
was at a distance from the place where it was committed, which 
would render it highly improbable, though not impossible, that he 
committed it, is relevant. 

(5) The question is, whether A committed a crime. 

The circumstances aie such that the dime must have been com- 
mitted either by A, B, C, or D. Every fact which shows that the 
crime could have been committed by no one else, and that it was not 
committed by either B, C or L, is relevant. 

12 In suits in which damages are claimed, any 
fact which will enable the Oouit to determine 
the amount of damages which ought to be awarded is 
relevant. 


In suits for 
damages, facts 
tending to en- 
able Court to de- 
termine amount 
are relevant. 


Facts relevant 13. Where the question is as to the existence 
custom^is m an J right or custom, the following facts are 
question relevant — 

(a) Any transaction by which the right or custom in question 
was created, claimed, modified, recognized, asserted or denied, or which 
was inconsistent with its existence ; 

( b ) Particular instances in which the right or Custom was claim- 
ed, recognized, or exercised, or in which its exercise was disputed, 
asserted or departed from. 

Illustration . 

The question is, whether A has a right to a fishery. A deed con- 
ferring the fishery on A 3 s ancestors, a mortgage of the fishery by A’s 
father, a subsequent grant of the fistery by A’s father, irreeoncileable 
with the mortgage, particular instances in which A's father exercised 
the right, or in which the exercise of the right was stopped by A’s 
neighbours, are relevant facts. 
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14. Facts showing the existence of any state of mind — such as 
intention, knowledge, good faith, negligence, rashness, 
r Facts showing ill-will or good-will towards any paiticular person, or 
existence of showing the existence of any state of body or bodily 
onliody or m bo(£- ^ ee ^ D o s — are relevant, when the existence of any such 
ly feeimg state of mind or body 01 bodily feeling, is in issue 

or relevant. 

Explanation. — A fact relevant as showing the existence of c. 
relevant state of mind must show that it exists, not generally, but 
m reference to the particular matter in question. 

Illustrations. 

(a) A is accused of leeeivmg stolen goods knowing them to be 
stolen. It is proved that he was m possession of a particular stolen 
article 

The fact that, at the same time, he was in possession of many 
other stolen articles is relevant, as tending to show that he knew 
each and all of the articles of which he was in possession to be 
stolen. 

(b) A is accused of fraudulently delivering to another person 
a piece of counterfeit coin which, at the time when he delivered it, 
he knew to be counterfeit. 

The fact that, at the time of its delivery, A was possessed of a 
number of other pieces of counterfeit coin, is relevant. 

(c) A sues B for damage done by a dog of B’s, which B knew 
to be ferocious. 

The facts that the dog had previously bitten X, Y and Z, and 
that they had made complaints to B, are relevant. 

(d) The question is whether A, the acceptor of a bill of ex- 
change, knew that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same 
manner before they could have been transmitted to him by the 
payee if the payee had been a real person, is relevant, as showing 
that A knew that the payee was a fictitious person. 

(e) A is accused of defaming B by publishing an imputation in- 
tended to harm the reputation of B. f 

The fact of previous publications by A respecting B, showing 
ill-will on the part of A towards B, is relevant, as pioving A’s 
intention to harm B's reputation by the particular publication m 
question. 

The facts that there was no previous quarrel between A and 
B, and that A repeated the matter complained of as he heard it, 
are relevant, as" showing that 4 did not intend to harm the repu- 
tation of B ° 

{f) A is sued by B for fiaudulently representing to B that C 
was solvent, whereby B, being induced to tiust C, who was inslo- 
vent, suffered loss. r 
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The fact that, at the time when A represented C to be slovent, 
C was supposed to be solvent by his neighbours and by persons 
dealing with him, is relevant, as showing that A made the representa- 
tion in good faith. 

(g) A is sued by B for the price of work done by B, upon a 
house of which A is owner, by the ordei of C, a contractor. 

A 5 s defence is that B’s contract was with C 

The fact that A paid 0 for the work in question is relevant, as 
proving that A did, m good faith, make over to G the management 
of the woik m question, so that C was in a position to eontiact with 
B on C’s own account, and not as agent for A 

(k) A is accused of the dishonest misappropriation of property 
which he had found, and the question is whether, when he appro- 
priated it, he believed in good faith that the real owner could not 
be found. * 

The fact that public notice of the loss of the property had been 
given m the place where A was is relevant, as showing that A did 
not in good faith believe that the real owner of the propeity could 
not be found. 

The fact that A knew, or had reason to believe, that the notice 
was given fiaudulently by C, who had heard of the loss of the pro- 
perty and wished to set up a false claim to it is relevant as showing 
that the fact that A knew of the notice did not disprove A’s good 
faith. 

(z) A is charged with shooting at B with intent to kill him. In 
order to show A’s intent the fact of A's having pieviously shot 
at B, may be proved. 

(;) A is charged with sending threatening letters to B. Threat- 
ening letters previously sent by A to B may be proved, as showing 
the intention of the letteis 

{h) The question whethei A has been guilty of cruelty towards 
B his w if e 

Expiessions of their feeling towards each other shortly befoie 
or aftei the alleged cruelty, are relevant facts. 

( l ) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms, are 

relevant facts. 

(m ) The question is what was the state of A’s health at the 
time when an assurance on his life was effected. 

Statements made by A as to the state of his health at or near 
the time in question, aie relevant facts. 

(n) A sues B for negligence m providing him with a carriage for 
hire not reasonably fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to the 
defect of that particular carriage, is relevant. 

The fact that B was habitually negligent about the carnages 

% 
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which he let to hire, is irrelevant. 

(o) A is tried for the murder of B by intentionally shooting 
him dead. 

The fact that A, on other occasions, shot at B is relevant, as 
showing his intention to shoot B 

The fact that A was in the habit of shooting at people with in- 
tent to murder them, is irrelevant 

(p) A is tried for a crime. r 

The fact that he said something indicating an intention to com- 
mit that particular crime, is relevant 

The fact that he said something indicating a general disposition 
to commit crimes of that class, is irrelevant. 

E&cts bearing 15. When there is a question whether an act was 
on question r accidental or intentional, the fact that such act formed 
^ciden r t 0 a C or^t- r/ P art a ser ' ie8 similar occurrences, in each of 
tentionai. which the person doing the aet was concerned, is 

relevant. 

Illustrations. 

(a) A is accused of burning down his house in order to obtain 
money for which it is insured. 

The facts that A lived in several houses successively, each of 
which he insured, in each of which a fire occurred, and after each 
of which fires A received payment from a different insurance office, 
are relevant, as tending to show that the fires were not accidental. 

(b) A is employed to receive money from the debtors of B. 
It is A’s duty to make entries in a book showing the amounts 
received by him. He makes an entry showing that on a particular 
occasion he received less than he really did receive. 

The question is, whether this false entry was accidental or in- 
tentional. 

The facts that other entries made by A in the same book are 
false, and that the false entry is in each case in favour of A, are 
relevant. 

(c) A is accused of fraudulently delivering to B a counterfeit 
rupee. 

The question is, whether the delivery of the rupee was acci- 
dental. 

The facts that, soon before or soon after the delivery to B, A 
delivered counterfeit rupees to C, D and E are relevant, as showing 
that the delivery to B was not accidental. 

Existence of ^ • When there is a question whether a particular 
course of busi- ac ^ was done, the existence of any course of business, 
ness when reie- according to whi^h it naturally would have been 
^ .-.done, is a relevent fact. 

Illustrations . 

(a) The question fis, whether a particular letter was despatched. 
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The facts that it was the ordinary course of business for all 
letters put in a certain place to be carried to the post, and that that 
particular letter was put in that place, are relevant. 

(b) The question is, whether a particular letter reached A. 
The facts that it was posted m due course, and was not returned 
through the Dead Letter Office, are relevant 

* Admissions. 

17. An admission is a statement, oral or documentary, which 

suggests any inference as to any fact in issue or 
Admission da- relevant fact, and which is made by any of the per- 
fined ' sons, and under the cncumstances, hereinafter men- 

tioned. 

18. Statements made by a party to the proceeding, or by an 

agent to any such party, whom the Court regards, 
party ^to^'pro^ under the cncumstance of the case, as expressly or 
ceedmg or Jus impliedly authorized by him to make them, are 
agent ; admissions. 

by suitor in re- Statements made by parties to suits, suing or sued 
presentative in a representative character, are not admissions, un- 
character; less were made while the party making them 
held that character. 

Statements made by — 

by art inter 0) persons who have any proprietary or pecuniary 
esteem subject- interest in the subject-mat tei of the proceeding, and 
matter; who make the statement m theii character of peisons 

so interested, or 

by person from (2) persons from whom the parties to the suit 
whom interest have derived their interest in the subject-matter of 
derived. the suit, 

are admissions, if they are made during the continuance of the 
interest of the persons making the statements. 

19. Statements made by persons whose position or liability it 

Admissions b 18 necessal 7 to P rove as against any party to the suit, 
persons 83 °whose are admission^ if such statements would be relevant 
position must bs as against such persons in relation to such position 
party tos^t. mSli ?r liability in a suit brought by or against them, and 
if they are made whilst the peison making them 
occupies such position or is subject to such liability. 

Illustrations. 


A undertakes to collect rents for B. 

B sues A for not collecting rhnt due from G to B. 

A denies that rent was due from C to B. * 

A statement by C that he owed B rent is an admission, and is 
a relevant fact as against A, if A denies that C did owe rent to B. 
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Admissions by 20. Statements made by persons to whom a party 
fyrefmedwfby sult ^ as expressly referied for information m 

party to suit refenence to a matter in dispute are admissions. 
r Illustration. 

, The question is, whether a horse sold by A to B is sound. 

A says to B — £ Go and ask C, C knows all about it. 5 C’s state- 
ments an admission. f 

21. Admissions are relevant and may be pioved a 
against the person who makes them, or his represen- 
tative in interest ; but they cannot be proved by or on 
behalf of the person who makes them oi by his repre- 
sentative m inteiest, except m the following cases * — 
admission may be proved by or on behalf of the person 
making it, when it is of such a nature that, if the person making it 
were dead, it %ould be relevant as between third persons under 
section thirty-two 

(2) An admission may be proved by or on behalf of the person 
making it, when it consists of a statement of the existence of any 
state of mind or body, relevant or m issue, made at or about the 
time when such state of mind or body existed, and is accompanied 
by conduct rendering its falsehood improbable. 

(3) An admission may be proved by or on behalf of the person 
making it, if it is relevant otherwise than as an admission. 

Illustrations. 

(a) The question between A and B is, whether a certain deed 
is or is not forged, A affhms that it is genuine, B that it is forged. 

A may prove a statement by B that the deed is genuine, and B 
may prove a statement by A that the deed is forged , but A cannot 
prove a statement by himself that the deed is genuine, nor can B 
prove a statement by himself that the deed is forged. 

(b) A, the Captain of a ship, is tiled for casting her away. 

Evidence is given to show that the ship was taken out of her 

proper course. 

A produces a book kept by him m the ordinary course of his 
business, showing observations alleged to have been taken by him 
from day to day, and indicating thafc the ship was not taken out 
of her proper course. A may prove these statements, because they 
would be admissible between third parties, if he were dead, under 
section thiity-two, clause (two). 

( c ) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore on 
that day, and bearing the Lahore post-mark of that day. 

The statement the date of the letter is admissible because, if 
A were dead, it would be admissible r under section thirty* two, clause 
(two). 

(d) A is accused of receiving stolen goods knowing them to be 
stolen. 


Pi oof of ad- 
missions against 
pei sons making 
them, and by or 
on their behalf. 

(1) Aa 
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He offers to prove that he refused to sell them below their ^ value. 

A may prove these statements, though they are admissions, 
because they are explanatory of conduct influenced by facts in issue. 

(e) A is accused of fraudulently having in his possession coun- 
terfeit coin which he knew to be counterfeit. 

He offers to prove that he asked a skilful person to examine the 
coin, as hfe doubted whether it was counteifeit or not, and that that 
person did examine it and told him it was genuine. 

A may prove these facts for the reasons stated in the last pre- 
ceeding illustration. 

22. Oial admissions as to the contents of a document are not 


wt , , relevant, unless and until the party proposing to prove 
missions as to them shows that he is entitled to give secondary evi- 
contents of do- dence of the contents of such document undei the rules 
levant* 8 are 1S " hereinafter contained, or unless the genuineness of a 
document produced is in question. 

23. In civil cases no admission is lelevant, if it is made either 


Admissions m upon an express condition that evidence of it is not 
civil cases, when to be given, or under circumstances from which the 
relevant Court can infer that the parties agreed together that 

evidence of it should not be given. 

Explanation. — Nothing m this section shall be taken to exempt 
any barrister, pleader, attorney or vakfl from giving evidence of any 
matter of which he may be compelled to give evidence under section 
one hundred and twenty-six. 

24. A confession made by an accused person is irrelevant in a 
Confession cnmma l pioceedmg, if the making of the confession 
caused by m- appears to the Court to have been caused by any in- 
ducement, threat ducetnent, threat or promise, having refeience to the 
ineievant’^ m charge against the accused person, pioceedmg from a 
criminal pro- person in authority and sufficient, m the opinion of the 
ceedmg. Court, to give the accused peison grounds, which 

would appear to him reasonable, for supposing that by making it he 
would gam any advantage or avoid any evil of a temporal nature m 
reference to the proceedings against him. 

Confession to 25. No confession made to a Police officer, 
Police officer not shall be proved as against a person accused of any 
to be proved. offence. 


Confession by 26. No confession made by any person whilst he 
i£ CU cuttody of 1S * n the custody of a Police officer, unless it be made 
Police not to be m the immediate presence of a Magistrate, shall be 
£rrT ed agamst proved as against such person. 

27. Provided that, when an^ fact is deposed to as discovered 
m consequence of information received from a peison 
inSrma?ion h re- accused of any offence, in the custody of a Police 
ceived from officei, so much of such ^ information, whether it 
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accused may be amounts to a confession or not, as relates distinctly to 
prove ' the facttheieby discovered, may be proved. 

Confession 28. If such a confession as is referred to in sec* 
Sovai af of r im- tion twenty-four is made after the impression caused 
pression caused by any such inducement, threat or promise has, in 
by inducement, the opinion of the Court, been fully removed, it is 

threat or pro- i j. , 

raise, relevant relevant. 

29. If such a confession is otherwise relevant, it does not be- r 

Confession corne irre l evant merely because it was made under a 
other-wise re- promise of secrecy, or in consequence of a deception 
levant not to be- practised on the accused person for the purpose of 
because of pro- obtaining it, or when he was drunk, or because it was 
nnse of secrecy, made m answer to questions which he need not have 
* c ‘ answered, whatever may have been the form of those 

questions, or because he was not warned that he was not bound to 
make such confession, and that evidence of it might be given against 
him 

30. When more persons than one are being tried 
of pfovecfVom jointly for the same offence, and a confession made by 
fession affecting one of such persons affecting himself and some other 
iif^and ^others suc ^ P ersoas proved, the Court may take into 
jointly under consideration such confession as against such other 
tnal for same person as well as against the person who makes such 
Q enoe. confession. 

Illustrations. 

(a) A and B are jointly tried for the murder of C. It is proved 
that A said,— 4 B and I murdered 0* The Court may consider the 
effect of this confession as against B. 

( b ) A is on his trial for the murder of C. There is evidence to 
show that C was murdered by A and B, and that B said, — 4 A and I 
murdered C.’ 

This statement may not be taken into consideration by the Court 
against A, as B is not being jointly tried. 

Admissions not 31. Admissions are not conclusive proof of the 
conclusive proof, matters admitted, but they may operate as estoppels 
but may estop, un d ei the provisions hereinafter contained. 

Statements by Persons who cannot be called as 
Witnesses. 

32. Statements, written or verbal, of relevant facts made by a 
person who is dead, or who cannot be found, or who 
statement of re- has become incapable of giving evidence, or whose at* 
levant fact by tendance cannot be t procured without an amount of 
deader W cannot delay or expense which, under the circumstances of 
be found, &c^ is the case, appears to the Court unreasonable, are them- 
relevant. selves relevant facts in the following cases: — 
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(1) When the statement is made by a» person as to the cause 

of his death, or as to any of the circumstances of 
When it re- transaction which resulted in his death, in ca^s 
deatt ,° CauSe ° in which the cause of that person’s death comes into 
question. 

Such statements are relevant whether the person who made them 
was or was not, at the time when they were made, under expectation 
-.of death, and whatever may be the nature of the proceeding in which 
the cause of his death comes into question. 

(2) When the statement was made by such person in the 
or is made m ordinary course of business, and in particular w r hen 

course of busi- it consists of any entry or memorandum made by 
ness > him m books kept m the ordinary course of business, 

or in the discharge of professional duty ; or of an acknowledgment 
written or signed by him of the receipt of money, goods, securities 
or property of any kmd ; or of a document used m commerce written 
or signed by him, or of the date of a letter or other document usual- 
ly dated, written or signed by him. 

(3) When the statement is against the pecuniary or proprietary 
or agamst m- interest of the person making it, or when, if true, it 

terest of makei would expose him or would have exposed him to a 
criminal piosecution or to a suit for damages. 

(4) When the statement gives the opinion of any such person, 

as to the existence of any public right or custom or 
or gives opimon ma tter of public oi general inteiest of the existence 
right oi cu&tom, of which, if it existed, he would have been likely 
oi nutters of k e awa re, and when such statement was made be- 
geneia m eieb , £ Qre any controversy as to such light, custom or matter 
had arisen. 

(5) When the statement relates to the existence of any rela- 

oi i elates to ex- tionsbip by blood, marriage or adoption* between persons 
i stance of itU- as to whose relationship the person making the state- 
tionship , went had special means of knowledge, and when the 

statement was made before the question m dispute was raised. 

(6) When the statement! relates to the existence of any relation- 
or is made m s^P ^y blood, marriage or adoption* between persons 

will or deed re- deceased, and is made m any will or deed relating to 
utmg to family the affairs of the family to which any such deceased 
d,u,1Ui5 ’ person belonged, or in any family pedigree, or upon 

any tombstone, family portrait or other thing on which such state- 
ments are usually made, and when such statement was made before 
the question m dispute was raised. * 

or in document (7) When the\tatement is cont^ned in any deed, 
relating to tran- will or other document which i elates to any such 

* fcJee Act XVIII of 1872. 

* ' 21 
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saction mention- 
ed in section 13, 
clause (a) , 


transaction as 
clause (a). 


is mentioned 


m section thirteen. 


or is made by 
several persons, 
and expresses 
feelings relevant 
to matter in 
question. 


(8) When the statement was made by a number of 
persons, and expressed feelings or impressions on their 
part lelevant to the matter m question. 

Illustrations. 


(a) The question is, whether A was murdered by B ; or 

A dies of injuries leceived in a transaction in the course of 
which she was ravished. The question is whether she was ravished 
by B ; or 

The questiqp is, whether A was killed by B under such circum- 
stances that a suit would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, refer- 
ing lespectively to the murder, the rape and the actionable wrong 
under consideration, are relevant facts. 

(b) The question is as to the date of A’s bii th. 

An entry in the diary of a deceased surgeon, regularly kept in 
the course of business, stating that, on a given day, he attended A J s 
mother and delivered her of a son, is a relevant fact. 

(c) The question is, whether A was in Calcutta on a given day. 

A statement m the diary of a deceased solicitor, regularly kept 

in the course of business, that, on a given day, the solicitor attended 
A at a place mentioned in Calcutta, for the puipose of conferring 
with him upon specified business, is a relevant fact. 

(d) The question is, whether a ship sailed from Bombay harbour 
on a given day. 

A letter written by a deceased member of a merchant’s firm by 
which she was chartered, to their correspondents in London, to whom 
the cargo was consigned, stating that the ship sailed on a given day 
from Bombay harbour, is a relevant fact. 

(e) The question is, whether rent was paid to A foi cei tain 

land. 

A letter from A’s deceased agent to n A, saying that he had receiv- 
ed the rent on A’s account and held it at A’s orders, is a relevant 
fact. 

(/) The question is, whether A and B were legally mairied. 

The statement of a deceased clergyman that he married them 
under such circumstances that the celebration would be a crime, is 
relevant. 


{g) The question is, wliethei^A, a person who cannot be found, 
wrote a letter on a ceitam day. The fact that a letter written by him 
is dated on that day, is relevant. 

{h) The question is. what was the cause of the wreck of a ship. 
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A protest made by the Captain, 1 whose attendance cannot be pro- 
cured, is a relevant fact. 

(0 The question is, whether a given road is a public way. * 

A statement by A, a deceased headman of the village, that the 
load was public, is a relevant fact. 

(j) The question is, what was the price of grain on a certain 
day m a particular maiket. A statement of the price, macje by a 
c "deceased banya in the ordinary course of his business, is a relevant 
fact. 

(h) The question is, whether A, who is dead, was the father of B. 

A statement by A that B was his son, is a relevant fact. 

( l ) The question is, what was the date of the birth of A. 

A letter from A's deceased father to a friend, announcing the 
birth of A on a given day, is a relevant fact. * 

(m) The question is, whether, and when, A and B were married. 

A n entry in a memorandum-book by C, the deceased father of 

B, of his daughter's marriage with A on a given date, is a relevant 
fact. 

(n) A sues B for a libel expressed in a painted caricature ex- 
posed m a shop window. The question is as to the similarity of 
the caricature and its libellous character. The remarks of a crowd 
of spectators on these points may be proved. 

33. Evidence given by a witness m a judicial proceeding, or 
Relevancy of before any person authorized by law to take it, is rele- 

certam evidence vant for the purpose of proving m a subsequent jndic- 
aubsequeat g prS la * P rocee ^ lu ^j or in a later stage of the same judicial 
ceedmg, the proceeding, the truth of the facts w 7 hich it states, 
truth of facts when the witness is dead or cannot be found, or is 
t lerein stated. mC apable of giving evidence, or is kept out of the 
way by the adverse party, or if his presence cannot be obtained 
without an amount of delay or expense which, under the circum- 
stances of the case, the Court considers unreasonable. 

Provided — 

that the proceeding was^between the same parties or their repre- 
sentatives in interest ; 

that the adverse party in the first proceeding had the right and 
opportunity to cross-examine ; 

that the questions m issue were substantially the same in the 
first as in the second proceeding. 

Explanation . — A criminal trial or inquiry shall be deemed to be 
a proceeding between the prosecutor and the ^accused within the 
meaning of this section. * 

Statements made unde# special Circumstances. 

34. Entries in books of account, regularly kept m the couise of 



164 


THE INDIAN EVIDENCE ACT. 


Entries m business, are relevant whenever they refer to a matter 
books of aoount into which the Court has to inquire, but such state- 
wben relevant ments shall not alone be sufficient evidence to charge 
any person with liablility. 

Illustration. 

A sues B for Rs. 1,000, and shows entries in his account-books 
showing to be indebted to him to this amount. The entries are 
relevant, but are not sufficient, without other evidence, to prove the^ 
debt. 

35. An entry in any public or other official book, register, or 

record, stating a fact m issue or relevant fact, and 
entry m n piibbc b y a public servant in the discharge of his 

record made m official duty, or by any other person in performance 
duty 0nnanCe ° f °* a duty s P ecia lty enjoined by the law of the country 
m which such book, register or recoid is kept, is itself 
a relevant fact. 

36. Statements of facts in issue or relevant facts, made in pub- 

lished maps or charts generally offered for public sale, or 
Relevancy of m maps or plans made under the authority of Govern- 
stfttementB m men + as to matters usually represented or stated in 
plans such maps, charts or plans, are themselves relevant 

facts. 

37. When the Court has to form an opinion as to the existence 
Relevancy of an y ^ act a public nature, any statement of it, 

statement as to made in a recital contained in any Act of Parlia- 
fact of public me nt, or in any Act of the Governor General of India 
nature, j n Council, or of the Governoisin Council of Mdras 

Acts or notifica- or Bombay, or of the Lieutenant-Governor in Council 
tl0ns * of Bengal, or m a notification of the Government 

appearing in the Gazette of India , or m the Gazette of any Local 
Government or in any printed paper purporting to be the London 
Gazette or the Government Gazette of any colony or possession of the 
Queen, is a relevant fact. 

38. When the Court has to form an opinion as to a law of any 
vane of C0untr ^ ati y statement of such law contained in a book 

statements'^ to purporting to be punted or published under the au- 
any law contain- thonty of the Government of such country and to 
ed in law-books. con tain any such law, and any report of a ruling of 
the Courts of such country contained in a book purporting to be a 
report of such rulings, is relevant. 

How much of a Statement is to be proved. 

39. When an y statement of jvhich evidence is given forms part 

of a longer statement, or of a conversation or part 
to be given when °f an isolated document, or is contained in a document 
statement forms which forms part of a hook, or of a connected series 
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parfeof aconver- of letters or papers, evidence shall be given of so much 
Sent”’ bookTor an< 3 bo more of the statement, conversation, document, 
senes of letters book, or series of letters or papers as the Court con-* 
01 papers siders necessary in that particular case to the full 

understanding of the nature and effect of the statement, and of the 
circumstances under which it was made. 

Judgments of Courts of Justice, when relevant. 

- c 40. The existence of any judgment, order or decree which by 
Previous ]udg- ^ aw prevents any Court from taking cognizance of a 
ments leievant suit or holding a trial, is a relevant fact when the 
to bar a second question is whether such Court ought to take cogmz- 
siut or trial. an?0 of such sult? or to hold such triaL 

41, A final judgment, order or decree of a competent Court, in 
the exeicise of probate, matrimonial, -widmiialty or 
certam anC fudg- insolvency jurisdiction, which confers upon or takes 
ments m pro- away from any person any legal character, or which 
diction 50 * 3UnS * declares any person to be entitled to any such character 
or to be entitled to any specific thing, not as against 
any specificed person but absolutely, is relevant when the existence 
of any such legal character, or the title of any such person to any 
such thing, is relevant. 

Such judgment, order or decree is conclusive proof 
that any legal character which it confers accrued at the time 
when such judgment, order or decree came into operation ; 

that any legal character, to which it declares any such person 
to be entitled, accrued to that person at the time when such judg- 
ment, order or decree’ 1 declares it to have acciued to that person, 

that any legal character which it takes away from any such 
person ceased at the time from which such judgment, order or decree* 
declaied that it had ceased or should cease ; 

and that any thing to which it declares any person to be so enti- 
tled was the property of that person at the time from which such 
judgment order or decree* declares that it had been or should be his 
property. 

Relevancy and 42. Judgment, orders or decrees other than those 
ments, ordeis^or mentioned in section foity-one, are relevant if they 
decrees, other relate to matters of a public nature relevant to the 
enquiry ; but such judgments, orders or decrees are 
4 i, not conclusive proof of that which they state. 

Illustration. 

A sues B for trespass on his land. B alleges the existence of a 
public right of way over the land, which A denies. ^ 

The existence of a decree in faAmr of the defendant, in a suit 


^See Act XVIII of 1872, 
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by A against C for a trespass on the same land, in which C alleged 
the existence of the same right of way, is relevant, but it is not 
(Conclusive proof that the right of way exists. 

43. Judgments, orders or decrees, other than those 
otiie?than those mentioned m sections foity, forty-one and forty-two, 
mentioned m are irrelevant, unless the existence of such judgment, 
when relevant 42 ' or ^ er or is a fact in issue, or is relevant under 

some other provision of this Act. '* r 

Illustrations . 

(a) A and B separately sue C for a libel which reflects upon 
each of them. 0 m each case says that the matter alleged to be 
libellous is true, and the circumstances are such that it is probably 
true, in each q&se, or in neither. 

A obtains a decree against 0 for damages on the ground that 
C failed to make out bis justification. The fact is irrelevant as 
between B and 0. 

(b) A prosecutes B for adultery with C, A’s wife. 

B denies that C is A’s wife, but the Court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during 
A’s lifetime. C says that she never was A’s wife. 

The judgment against B is irrelevant as against G, 

(c) A prosecutes B for stealing a cow from him. B is convicted. 

A, afterwards, sues C for the cow, which B bad sold to him 

before his conviction. As between A and C, the judgment against 
B is irrelevant. 

(d) A has obtained a decree for the possession of land against 
B. G, B’s son, murders A in consequence. 

The existence of the judgment is relevant, as showing motive 
for a crime. 

44. Any party to a suit or other proceeding may show that 
Fraud or col- an J judgment, order or decree which is relevant under 

lusiou m obtam- section forty, forty-one or forty-two, and which has 
mcompetency of been P roy ed by the adverse party, was delivered by 
Court may be a Court not competent to deliver it, or was obtained 
proved. by f rau( j[ or collusion. 

Opinions of third Persons, when relevant. 

45. When the Court has to form an opinion upon a point of 

foreign law, or of science or art, or as to identity of 
Experts. 1008 ° f handwriting, the opinions upon that point of persons 
specially skilled m such foreign law, science or art, 
or in questions as to mdentify of hand wri ting, c are relevant facts. 

Such persons are called experts. 


'See Act XVIII of 1872. 
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Illustrations . 

(a) The question is, whether the death of A was caused by 

poison. 1 

The opinions of experts as to the symptoms produced by the 
poison by which A is supposed to have died, are relevant. ^ 

( b ) The question is, whether A, at the time of doing a certain 
act, was, by 'reason of unsoundness of mind, incapable of knowing 
the nature of the act, or that he was doing what was either wrong or 
contrary to law. 

The opinions of experts upon the question whether the symptoms 
exhibited by A commonly show unsoundness of mind, and whether 
such unsoundness of mind usually renders persons incapable of 
knowing the nature of the acts which they do, or of knowing that 
what they do is either wrong or contrary to law, are reliant. 

(c) The question is, whether a certain documentf* was written 
by A. Another document'is produced which is proved or admitted 
to have been written by A. 

The opinions of experts on the question whether the two docu- 
ments were written by the same person or by different persons, are 
relevant. 

Tacts bearing 46. Tacts, not otherwise relevant, are relevant if 
upon opinions of they suppoit or are inconsistent with the opinions of 
experts. experts, when such opinions are lelevant. 

Illustrations . 

(a) The question is, whether A was poisoned by a certain 
poison. 

The fact that other persons, who were poisoned by that poison, 
exhibited cei tain symptoms which experts afhi tn or deny to be the 
symptoms of that poison, is relevant. 

(b) The question is, whether an obstruction to a harbour is 
caused by a certain sea-wall. 

The fact that other haibouis similaiy situated in other respects, 
but where there were no such sea-walls, began to be obsti noted at 
about the same time, is relevant^ 

47. When the Court has to form an opinion as to the person by 
Opinion as whom any document was written or signed, the opi~ 
to handwriting, mon of any person acquainted with the handwriting of 
when relevant, the person by whom it is supposed' to be wntten or 
signed that it was or was not written or signed by that person, is a 
f relevant fact. 

Explanation ' — A person is said to be acquainted with the hand- 
writing of another person when he has seen that pe**son write, or 
when he has received documents purporting to be written by that 
pei son m answer to documents written by himself or under Ins au- 
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thority and addressed ,to that person, or when, in the ordinary course 
of business, documents purporting to be wntten by that person have 
been habitually submitted to him. 

Illustration. 

The question is, whether a given letter is in the handwriting of 
A, a merchant in London. , 

B is a merchant m Calcutta, who has written letters addressed^ 
A and received letters pui porting to be wntten by him. C is B’s 
clerk, whose duty it was to examine and file B’s correspondence. 
D is B’s broker, to whom B habitually submitted the letters purport- 
ing to be wntten by A for the purpose of advising with him thereon, 


The opinions of B, C and D on the question whether the letter 
is in the handwriting of A are relevant, though neither B, C, nor 
D ever saw A write. 

48. When the Court has to form an opinion as to the existence 
of any general custom or right, the opinions, as to 
existence 1 aS of the existence of such custom or right, of persons 
right or custom, who would be likely to know of its existence if it 
when relevant. exiS fc e( J j are relevant. 

Explanation — The expression i general custom or right % includes 
customs or rights common to any considerable class of persons. 

Illustration. 


The right of the villagers of a particular village to use the water 
of a particular well is a general right within the meaning of this 
section. 


Opinions as to 49. When the Court has to form au opinion as to — 

usages, tenets, the usages and tenets of any body of men or family, 

vant When relS " the constitution and Government of any religious or 
charitable foundation, or 

the meaning of words or terms used in particular districts or by 
particular classes of people, 

the opinions of persons having special means of knowledge 
thereon, are relevant facts. r 

50. When the Court has to form an opinion as to the relation- 
Opimon on re- ship of one person to another, the opinion, expressed 
lationship, when by conduct, as to the existence of such relationship, 
relevant^ 0 | an y p erson w h 0j as a member of the family or 

otherwise, has special means of knowledge on the subject, is a rele- 
vant fact : Provided that such opinion shall not be sufficient to prove 
a mairiage in proceedings und$r the Indian Divorce Act, or in pro- 
secutions undpr section four hundred and ninety-four, four hundred 
and ninety-five, four hundred and ninety-seven or four hundred and 
ninety- eight of the Indian Penal Code. 
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Illustrations. 

(a) The question is, whether A and B were married. 

The fact that they were usually received and treated by they* 
friends as husband and wife, is relevant. 

(b) The question is, whether A was the legitimate son of B. 
The fact that A was always treated as such by members of the 
family, is relevant. 

^Grounds of opi- 51. Whenever the opinion of any living person is 
mon, when reie- relevant, the grounds on which such opinion is based 
vant ‘ are also relevant. 

Illustration 

An expert may give an account of experiments performed by 
him for the purpose of forming his opinion. * 

Character when relevant. 

52. In civil cases, the fact that the character of any person 
concerned is such as to render probable or improb- 
able any conduct imputed to him, is irrelevant, except 
in so far as such chaiacter appeals from facts other- 
wise relevant. 

53. In criminal proceedings, the fact that the person 
accused is of a good charactei, is relevant. 

54. In criminal proceedings, the fact that the 
accused person has been pieviously convicted of any 
offence is relevant , but the fact that he has a bad 
character is irielevant, unlessevidence has been given 
that he has a good character, in which case it becomes 
relevant. 

Explanation — This section does not apply to cases in which the 
bad character of any person is itself a fact in issue. 

Character as ^5 Clv ^ cases > the fact that the character of any 
affecting dama- person is such as to affect the amount of damages 
£ es * which he ought to receive, is relevant. 

Explanation . — In section^ fifty-two, fifty- three, fifty-four, and 
fifty-five, the word ‘character 5 includes both leputation and disposition; 
but evidence may be given only of general reputation and general 
disposition, and not of particular acts by which reputation or dis- 
position were shown. 

PART II. 

ON PROOF. 

Chapter III.— Facts which need not re proved. 

aoKSe^rSd 56. No fact of which the Court will take judicial 
not be proved. notice need be proved. 


In civil cases 
character to 
prove conduct 
imputed irrele- 
vant. 

In criminal 
cases, previous 
good character 
relevant. 

In criminal pro- 
ceedings previ- 
ous conviction 
relevant, but not 
previous bad 
character, ex- 
cept in reply. 


22 
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Court mLllte , 5 - 7 * J h t Court shall take judicial notice of the fol- 

judicial notice lowing facts : — 

* (1) All laws or rules having the force of law now or heretofore 

in force, or hereafter to be in force, in any part of British India : 

(2) All public Acts passed or hereafter to be passed by Parlia- 
ment, and all local and personal Acts directed by Parliament to be 
judicially noticed : 

(3) Articles of War for Her Majesty’s Army or Navy : 

(4) The course of proceeding of Parliament and of the Councils 
for the purposes of making Laws and Regulations established under 
the Indian Councils Act, or any other law for the time being relat- 
ing thei eto : 

Explanation. — The woid 4 Parliament/ in clauses (tw T o) and (four) 
includes — r 

1. The Parliament of the United Kingdom of Great Britain 
and Ireland ; 

2. The Parliament of Great Britain ; 

3. The Parliament of England ; 

4. The Parliament of Scotland, and 

5. The Parliament of Ireland . 

(5.) The accession and the sign manual of the Sovereign for 
the time being of the United Kingdom of Great Britain and Ireland * 

(6.) All seals of which English Courts take judicial notice : 
the seals of all the Courts of Bntish India, and of all Courts out of 
British India, established by the authority of the Governor General 
or any Local Government in Council . the seals of Courts of Admir- 
alty and Maritime Jurisdiction and of Notaries Public, and all seals 
which any person is authorized to use by any Act of Parliament or 
other Act or Regulation having the force of law m British India : 

(7 ) The accession to office, names, titles, functions, and signa- 
tures of the persons filling for the time being any public office m 
any part of Bntish India, if the fact of their appointment to such 
office is notified in the Gazette of India , or in the official Gazette of 
any Local Government : 

(8 ) The existence, title, and national flag of every State or 
Sovereign recognized by the British Crown * 

(y.) The divisions of time, the Geographical divisions of the 
world, and public festivals, fasts and holidays notified in the official 
Gazette : 

(10) The territories under the dominion of the British Crown . 

(11) The commencement, continuance, and termination of hostili- 

ties between the British Crown and any other State oi body of 
persons : * r 

(12) The Tiames of the members and officers of the Court, and 
of then deputies and subordinate officers and assistants, and also 
of all officers acting im execution of its process, and of all advocates, 
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attornies, proctors, vakils, pleaders and other persons authorized by 
law to appear or act befoie it : 

(13) The rule of the road, on land or at sea.* # 

In all these cases, and also on all matteis of public history, litera* 
ture, science or art, the Court may resort for its aid to appropriate 
books or documents of reference. jffr 

If the Court is called upon by any person to take judicial 
'of any fact, it may refuse to do so, unless and until such person 
produces any such book or document as it may consider necessary 
to enable it to do so. 

58. No fact need be proved in any proceeding which the parties 
Pacts admitted thereto or their agents agree to admit at the hearing, 
need not be or which, before the hearing they agree to admit by 
proved. any writing under their hands, or which by any rule 

of pleading in force at the time they are deemed to have admitted 
by their pleadings : Provided that the Court may, in its discretion, 
lequire the facts admitted to be proved otherwise than by such 
admissions. 

Chapter IV,— Of oral Evidence. 

Proof of facts by 59. All facts, except the contents of documents, 

oral evidence. ma y proved by oral evidence. 

Oral evidence 60. Oral evidence must in all cases, whatever, be 
must be direct, direct ; That is to say — 

If it refers to a fact which could be seen, it must be the evidence 
of a witness who says he saw it ; 

If it refers to a fact which could be heard, it must be the evid- 
ence of a witness who says he heard it ; 

If it refers to a fact which could be perceived by any other sense 
or in any other manner, it must be the evidence of a witness who 
says he perceived it by that sense or in that manner , 

If it refers to an opinion or to the grounds on which that opinion 
is held, it must be the evidence of the person who holds that opinion 
on those grounds : 

Provided that the opinions of experts expressed in any treatise 
commonly offered for sale, Und the grounds on which such opinions 
are held, may be proved by the production of such treatises if the 
author is dead or cannot be found, or has become incapable of giving 
evidence, or cannot be called as a witness without an amount of 
delay or expense which the Court regards as unreasonable . 

Provided also that, if oral evidence refers to the existence or 
condition of any material thing other than a document, the Court 
may, if it thinks fit, require the production of shch material thing 
for its inspection, » 


Bee Act XVIII of 1872. 
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Chapter W— Of documentary Evidence. 

Proof of con- . contents of documents may be proved 

teits of docu- either by primary or by .secondary evidence, 
meats. ao -o • . , 

Primary evi- / *nmary evidence means the document itself 
a enm^ produced for the inspection of the Court, 

Where a document is executed in several parts-, 
eac “ _P art 13 primary evidence of the document ; F 

? , do , cumenfc is executed in counterpart, each counterpart 
being executed by one or some of the parties only, each counterpart 
is primary evidence as against the parties executing it. 

Explanation 2 — Where a number of documents are all made bv 
one uniform process, as in the case of printing, lithography, or pho- 
tography* each is primary evidence of the contents of the rest : but 
where they are all copies of a common original, they are not pirmary 
evidence of the contents of the original. F y 

Illustration . 

i ^ P ers ° n 1S . s k° wn to have been in possession of a number of 
p acards,^ all ^ printed at one time from one original. Any one of the 
placards is primary evidence of the contents of any other, but no 
one of them is primary evidence of the contents of the original. 

Secondary evi- 63. Secondary evidence means and includes— 

inafter contained f ° 6rtified ° 0piea « 1TOn under the Provisions here- 

ww! 2 ^r, C t°iF ieS “ ade . from tbe original by mechanical processes 
which in themselves insure the accuracy of the copy, and copies 
compared with such copies ; ^ F 

Copies made from or compared with the original * 
Counterparts of documents as against the parties who did 
not execute them ; 

„„„„ (5 ) , 0r f 1 accounts of the contents of a document given by some 
person who has himself seen it. 5 J 

Illustrations . 

(a) A photograph of an original is secondary evidence of its 
contents, though the two have not been compaied, if it is proved that 
the thing photographed was the original. 

(?) . A °°Py compared with a copy of a letter made by a copying 
machine is secondary evidence of the contents of the letter, if ft if 

Unoriginal ^ C ° P7 made b 7 tbe copying machine was made from 

^AA C ° P W inSCrlbed * rom * c °Py’ but afterwards compared 
th ® original is secondary evidence ; but the copy not so corn- 
wed is not secondary evidence of the onginal, although the copv 
from which it was transcribed was compared with the original. P 
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(d) Neither an oral account of a copy compared with the 
original, nor an oral account of a photograph or machine-copy of the 
original, is secondary evidence of the original. , 

Proof of do- ^4. Documents must be proved by primary evi- 

cuments by pri- dence except m the cases hereinafter mentioned, 
mary evidence. 

Cases m wbicH 65. Secondary evidence may be given of the exist- 

secondary evi- e nce, condition, or contents of a document m the 
d^nce relating to - n ’ . 7 

documents may lOliOWlDg Cases !— 

be given. (a) When the original is shown or appears to be 

in the possession or power 

of the person against whom the document is sought ^to be prov- 
ed, or 

of any person out of reach of, or not subject to,-%the[process of 
the Court, or 

of any person legally bound to produce it ; 

and when, after the notice mentioned in section sixty-six, such 
person does not produce it ; 

(b) When the existence, condition or contents of the original 

have been proved to be admitted m writing by the person against 
whom it is proved or by his representative in interest ; ° 

(c) When the original has been destroyed or lost, or when the 
party offering evidence of its contents cannot, for any other reason 
not arising from his own default or neglect, produce it ^reasonable 
time ; 

(d) When the original is of such a nature as not to be easily 
moveable ; 

( e ) When the original is a public document within the meaning 
of section seventy-four ; 

(f) When the original is a document of which a certified copy 
is permitted by this Act, or by any other law in foice in British 
India, to be given in evidence ; 

(g) When the originals consist of numerous accounts or other 
documents which cannot conveniently be examined in Court, and 
the fact to be proved is the general result of the whole collection. 

In cases (a), (c) and ( cl ), aify secondary evidence of the contents 
of the document is admissible. 

In case (5), the written admission is admissible. 

In case (e) or (f), a certified copy of the document, but no other 
kind of secondary evidence, is admissible. 

In case ($r), evidence may be given as to the general result of 
the documents by any person who has examined them, and who is 
skilled in the examination of such documents. 

66. Secondary evidence of ^ the contents of the documents re- 
RtlLqs as to ferred to in section sixty-five, clause (a), shall not 
notice to pro- be given unless the party proposing to give such 

* secondary evidence has previously given to the party 
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m whose possession or power the document is, or to his attorney or 
pleader* such notice to produce it as is prescribed by law ; and if no 
notice is prescribed by law, then such notice as the Court consideis 
reasonable under the circumstances of the case ; 

Provided that such notice shall not be required in order to render 
secondary evidence admissible in any of the following cases, or in 
any other case in which the Court thinks fit to dispense with it : — * 

(1) When the document to be proved is itself a notice ; * <r 

(2) When from the nature of the case, the adverse party must 
know that he will be required to produce it ; 

(3) When it appears or is proved that the adverse party has 
obtained possession of the original by fraud or force ; 

(4) When the adverse party or his agent has the original in 
Court ; r 

(5) When the adverse party or his agent has admitted the loss 
of the document ; 


(6) When the person in possession of the document is out of 
reach of, or not subject to, the process of the Court. 

Proof of signa- $7. If a document is alleged to be signed or to 
TO tmg of per- have been written wholly or m part by any person, 
son alleged to the signature or the handwriting of so much of the 
mitten SBe docu- document as is alleged to be in that person's hand- 
ment produced, writing must be proved to he in his handwriting. 

68. If a document is required by law to be attested, it shall 
Proof of exe- 1 not use( * as eT ^ ence until one attesting witness 
cution of docu- least has been called for the purpose of proving 
meat required its execution, if there be an attesting witness alive, 
telsteJ t0 be at " an d su fyj ect toe process of the Court and capable of 
giving evidence. 


69. If no such attesting witness can he found, or if the docu- 
Proof where ment purports to have been executed m the United 
no attesting wit- Kingdom, it must be proved that the attestation of 
ness found one ^testing witness a^Jeast is in his handwriting, and 

that the signature of the person executing the document is in the 
handwriting of that person. 


Admission of 
execution by- 
party to attested 
document 

Proof when at- 
testing witness 
denies the exe- 
cution. 


70. The admission of a party to an attested docu- 
ment of its execution by himself shall be sufficient 
proof of its execution as against him, though it be a 
document required by law to be attested. 

71. If the attesting witness denies or does not 
^recollect the execution of the document, its execution 
may be proved by other evidence. 


See Act XYIII of 1872. 



THE INDIAN EVIDENCE ACT. 


175 


Proof of docu- 
ment not requir- 
ed by law to be 
.attested. 


72. An attested document not required by law to 
be attested may be proved as if it was unattested. 


73. In order to ascertain whether a signature, writing, or seal 
. is that of the person by whom it purports to have 

signature^ writ been writen or made, any signature, writing, or seal 
mg or seal with admitted or proved to the satisfaction of the Court 
’ or^pi ovedf 11 ^ 6 ^ to have been written oi made by that person may be 
compared with the one which is to be pioved, although 
that signature, writing, or seal has not been produced or proved, for 
any other purpose 

The Court may direct any persoD present in Court to write any 
words or figures for the purpose of enabling the Court to compare 
the words or figures so written with any words or figures alleged to 
have been written by such person. 

Public Documents. 

public docu- 74. The following documents are public docu- 
raents. ments . — 


1. Documents forming the acts, or records of the acts — 

(i) of the sovereign authority, 

(n) of official bodies and tribunals, and 

(lii) of public officers, legislative, judicial and executive, whether 
of Biifcish India, or of any other part of Her Majesty's dominions, or 
of a foreign country. 

2. The public records kept in Butish India of private docu- 
ments. 


mS?J ate 75. ^ other documents are private. 

76. Every public officer having the custody of a public docu- 
ment, which any person has a right to inspect, shall 
Certified copies g^e that person on demand a copy of it on payment; 
mentl 10 ° CU ” of the legal fees therefor, together with a certificate 
written at the foot of such copy that it is a true copy 
of such document or part thereof, as the case may be, and such cer- 
tificate shall be dated and subscribed by such officer with his name 
and his official title, and shall be sealed, whenever such officer is 
authorized by law to make use of a seal ; and such copies so certified 
shall be called certified copies. 

Explanation , — Any officer who, by the ordinary couise of official 
duty, is authorized to deliver such copies, shall be deemed to have 
the custody of such documents within the meaning #f this section. 

Proof of docu- 77. Such certified copies may be produced in 
mpnts by pio- proof of the contents of the public * documents or 
duction of — i - “ * * ’* 

tied copies. - , 

to be copies. 


duction of certi- p ar ts of the public documents of which they purport 
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Proof of other 
official docu- 
ments. 


78. The following public documents may be proved 
as follows : — 


* (1) Acts, orders or notifications of the Executive Government 

of British India m any of its departments, or of any Local Govern- 
ment or any department of any Local Government, 

by the records of the departments, certified by the h^ads of those 
departments, respectively, 

or by any document purporting to be printed by order of an/ 
such Government : 

(2) The proceedings of the Legislatures, 

by the journals of those bodies respectively, or by published 
Acts or abstracts, or by copies purporting to be printed by the order 
of the Government: 

(3) Pioclamatons, orders or regulations issued by Her Majesty 
or by the Privy council, or any department of Her Majesty's Govern- 
ment, 

by copies or extracts contained in the London Gazette , or purport- 
ing to be printed by the Queen’s Printer : 

(4) The acts of the Executive or the proceedings of the legisla- 
ture of a foreign country, 

by journals published by their authority, or commonly received 
in that country as such, or by a copy certified under the seal of the 
country or sovereign, or by a recognition thereof in some public Act 
of the Governor General of India in Council : 

(5) The proceedings of a municipal body in British India, 

by a copy of such proceedings certified by the legal keeper 
thereof, or by printed book purporting to be published by the au- 
thority of such body : 

(6) Public documents of any other class in a foreign country, 

by the original, or by a copy certified by the legal keeper thereof 

with a certificate under the seal of a Notary Public, or of a British 
Consul or diplomatic agent, that the copy is duly certified by the 
officer having the legal custody of the original, and upon proof of 
the character of the document according to the law of the ? foreign 
country. r 

Presumptions as to c Documents. 


79. The Court shall presume every document purporting to he 
Presumption as a certificate, certified copy, or other document, which 
to genuineness is by law declared to be admissiable as evidence of 
of certified co- an y particular fact, and which purports to be duly 
pies certified by any officer in British India, or by any 

officer in any Native State in alhance with Her Majesty, who is duty 
authorized thereto by the Governor General in Council, to be genuine : 
Provided that such document is substantially m the form and pur- 
ports to be executed h} the manner directed by law in that behalf. 
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Tlie Court shall also presume that any officer by whom any such, 
document purports to be signed or certified held, when he signed it 
the official character which he claims in such paper. # 

80. Whenever any document is produced before any Court, pur- 
Presumption as porting to be a lecord or memorandum of the evi- 

to documents dence, or of any pait of the evidence, given by a 
produced as m W1 t ness in a judicial proceeding or before any officer 
A ov 0 evi en authoiized by law to take such evidence or to be a 
statement or confession by any prisoner or accused person, taken in 
accordance with law, and purpoiting to be signed by any Judge or 
Magistrate or by any such officer as aforesaid, the Court shall 
presume — 

that the document is genuine ; that any statements as to the cir- 
cumstances under which it was taken, purporting to be made by the 
person signing it, are true, and that such evidence, statement or 
confession was duly taken. 

81. The Court shall pi esume the genuiness of every document 
Presumption as purporting to be the London Gazette, or the Gazette of 

to Gazettes, Indta, or the Government Gazette of any Local Govern- 
vate S lcts r <S Par' or of any colony, dependency or possession of 

liament and the British Crown, or to be a newspaper or journal, or 
other documents to be a copy of a private Act of Parliament printed 
by the Queens’s Printer, and of eveiy document purporting to be a 
document directed by any law to be kept by any person, if such 
document is kept substantially in the form required by law and is 
produced from proper custody. 

82. When any document is piodncecl befoie any Court, purpor- 
Presumption as ting to be a document which, by the law m force for 

to document ad- the time being in England or Ireland, would be ad- 
missible ^^ng- p lggi k] e j n p r0 of of any particular in any Court of 
pi oof of seal or justice in England or Ireland, without proof of the 
signature. seal or stamp oi signatuie authenticating it, or of the 

judicial or official character claimed by the person by whom it pin*- 
ports to be signed, the Court shall presume that such seal, stamp or 
signature is genuine, and thatUhe peison signing it held, at the time 
when he signed it, the judicial or official character which he claims, 

^ and the document shall be admissible for the same purpose for 
which it would be admissible in England or Ireland. 

88. The Court shall presume that maps or plans 
purporting to be made by the authority of Government 
were so made, and are accurate , but maps or plans 
made for the purposes of any cause must be proved to 
be accurate * 

84 The Court shall presume genuineness of every 
book purporting to be printed or published under 

23 


Presumption as 
to maps oi plans 
made by au- 
thority of Gov- 
ernment. 


Presumption as 
to collections of 
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ord e cis?on S P0rtS the authorit y of the Government of any country, and 
- - to contain any of the laws of that country. 

f and of every book purporting to contain reports of decisions of 
the Courts of such country. 

85. The Court shall presume that every document purporting 

Presumption as to be a power-of-attorney, and to have been executed 
to powers-of-at- before, and authenticated by, a Notary Public, or any 
tomey. Court, Judge, Magistrate, Bntish Consul or Vice corr^ 

sul, or representative of Her Majesty or of the Government of India, 
was so executed and authenticated, 

86. The Court may^ presume that any document purporting to 

Presumption as be a certified copy of any judicial record of any 
to ceitified country not forming part of Her Majesty's dominions 
judicial^ record 0, S eninne an d accurate, if the document purports to 

be certified in any manner which is certified by any repre- 
sentative of Hei Majesty or of the Government of India resident m 
such country to be the manner commonly in use in that country for 
the certification of copies of j'udicial records. 

87. The Coui't may piesume that any book to which it may 

ref er for mfoi mation on matters of public or general 
to r books Ptl maps interest , an( * that any published map or chart, the 
and charts. statements of which are relevant facts, and which is 
pioduced for its inspection, was written and published 
by the person, and at the time and place, by whom or at which it 
purports to have been written or published. 

88. The Court may presume that a message, forwarded from a 

telegraph office to the person to whom such message 
to reS S^ n hic P ur P orts be addressed, corresponds with a message 
messages ? 5 &P ° delivered for transmission at the office from which 
the message purports to be sent ; but the Court shall 
not make any presumption as to the person by whom such message 
was delivered for transmission 

Presumption as 89. The Court shall presume that eveiy document, 
to due execution, called for and not produced after notice to produce, 
meats °not d pro? was Attested, stamped ^and executed in the manner 
duced. requned by law. 

90, Where any document, purporting or proved to be thirty 
yeais old, is pioduced from any custody which the 
Presumption as Court m the particular case considers proper, the Court 
thirty years old. ma y presume that the signature and every other part 
such of document, which purpoits to be in the hand- 
writing of and particular person, 7s m that person's handwriting, and 
in the case of S document executed or attested, that it was duly 
executed and attested by the peisons by whom it purports to be 
executed and attested. 
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Explanation . — Documents are said to be in proper custody if 
they are m the place m which, and under the care of the person, with 
whom, they would naturally be ; but no custody is improper if it is 
j5 roved to have had a legitimate origin, or if the circumstances of th*e 
particular case are such as to render such an ongia probable. 

This explanation applies also to section eighty-one. 

Illustrations. 

(a) A has been in possession of landed property for a long time. 
He produces from his custody deeds i elating to the land showmer his 
titles to it. The custody is proper, 

(5) A produces deeds relating to landed property of which he 
is the mortgagee. The mortgagor is m possession. The custody 
is proper. 

(c) A, a connection of B, produces deeds relating to lands in 
B’s possession, which were deposited with him by B for safe custody. 
The custody is proper. 

Chapter VI. — Of the Exclusion of oral by documentary 
Evidence. 

91. When the terms of a contract, or of a grant, or of any other 
Evid ce of disposition property, have been reduced to the form 
terms ^of con- of a document and in all cases m which any matter 
tracts, grants is required by law to be reduced to the form of a 
position^of pro- document, no evidence shall be given in proof of the 
perty reduced to terms of such conti act, grant or other disposition of 
form of docu- property, or of such mattei, except the document itself, 
msUj ‘ or secondary evidence of its contents m cases in which 

secondary evidence is admissible undei the provisions hereinbefore 
contained. 

Exception 1. — When a public officer is requited by law to be 
appointed m writing, and when it is shown that any particular person 
has acted as such officer, the writing by which he is appointed need 
not be proved. 

Exception 2 . — Wills admitted to probate in British India* may be 
proved by the probate. ^ . 

Explanation 1. — This section applies equally to cases in which 
the contracts, grants or dipositions of property referred to are con- 
tained in one document, and to cases in which they are contained m 
in more documents than one. 

Explanation 2 — Where there are more originals than one, one 
original only need be proved. 

Explanation S. — The statement, in any document whatever, of 
a fact other than the facts refined to in this section, shall not 
preclude the admission of oral evidence as to the samt fact. 


See Act XVIII of 1872. . 
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0 Illustrations . 

• [ a \. F a cont r ao * be con tained in several letters, all the letters 

m which it is contained must be proved. e s 

(b) If a contract is contained m a ‘bill of exchange, the bill of 

exchange must be proved. 

need ( be pLved? 1 ^ exchange is drawn irx a set of three, one only 

(d) A contracts, in writing, with B, for the delivery of indwo " 
upon cettam terms The contract mentions the fact that B had paid 
A the price of other indigo contracted for verbally on another 
occasion. 

. Oral evidence is offered that no payment was made for the other 
indigo. The evidence is admissible. 

(e) A giVtis B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 

92. When the terms of any such contract, grant or other dis- 
Exclusion of position of propei ty, or any matter required by law to 
SZ t? Ioral b e reduced f? th ? F™ of - document, have been 
proved according to the last section, no evidence of any 
oral agreement or statement shall be admitted, as between the parties 
to any such instrument or their representatives in interest, for the 
terms 86 ° £ contradlctlng > vai 7 ln S’ adding to, or subtracting from, its 

a™ f^ iS ° i 1),-A JVu fact “ ay he proved which would invalidate 
any document, or which would entitle any person to any decree or 
order relating thereto ; such as fraud, intimidation, illegality, want 
of due execution, want of capacity in any contracting party, want of 
failure of consideration, or mistake in fact or law. 

Proviso (2).— The existence of any separate oral agreement as to 
apy matter on which a document is silent, and which is not incon- 
sistent with its terms may be proved. In considering whether or not 
this proviso applies, the Court shall have regard to the degiee of for- 
mality of the document r ° 

Proviso (8). The existence of any sepaiate oral agreement, 
constituting a condition precedent to the attaching of any obligation 
proved aDy SU °k con^iract, S rant or disposition of pioperty, may be 

Proviso (4) .--The existence of any distinct subsequent oral 
agreement to rescind or modify any such contract, grant or disposi- 
tion of property, may be proved, Except in cases in which such con- 
tract, grant or deposition of property is by law required to be in 
writing, or has been registered according to the law in force for the 
time being as to the registration of documents. 



THE INDIAN EVIDENCE ACT. 


181 


Proviso (5) — Any usage or custom by which incidents not ex- 
pressly mentioned in any contract are usually annexed to contracts 
of that description, may be proved : Provided that the annexing of 
such incident would not be repugnant to, or inconsistent with, the ex- 
press terms of the contract. 

Proviso (6). — Any fact may be proved which shows in what 
manner theffanguage of document is related to existing facts. 

Illustrations . 

(a) A policy of insurance is effected on goods <c m ships from 
Calcutta to London ” The goods aie shipped in a particular ship 
which is lost. The fact that that particular ship was orally excepted 
from the policy, cannot be proved 

(b) A agrees absolutely in writing to pay B ^s. 1,000 on the 
first Maich 1878. The fact that, at the same time, an oral agreement 
was made that the money should not be paid till the thirty-fii st 
March, cannot be proved. 

(c) An estate called £ the Rampur tea estate * is sold by a deed 
which contains a map of the property sold. The fact that land not 
included in the map had always been regarded as part of the estate 
and was meant to pass by the deed, cannot be proved. 

(d) A enteis into a written contract with B to work certain 
mines, the property of B, upon certain terms. A was induced to do 
so by a misrepresentation of B’s as to their value. This fact may be 
proved. 

(e) A institutes a suit against B for the specific peiformance of 
a contract, and also prays that the contract may be reformed as to 
one of its provisions, as that provision was inserted in it by mistake. 
A may prove that such a mistake was made as would by law entitle 
him to have the contract reformed. 

(/) A orders goods of B by a letter in which nothing is said 
as to the time of payment, and accepts the goods on delivery. B sues 
A for the price. A may show that the goods were supplied on credit 
for a term still unexpired. 

(g) A sells B a horse and verbally warrants him sound. A 
gives B a paper in these words*: ‘Bought of A a horse for Rs. 500.* 
B may prove the verbal warranty. 

(h) A hires lodgings of B, and gives B a card on which is writ- 
ten — 4 Rooms, Rs. 200 a month.’ A may prove a verbal agreement 
that these terms were to include partial board. 

A hires lodgings of B for a year, and a regularly stamped agree- 
ment, drawn up by an attorney, is made between them. It is silent on 
the subject of board. A may not ,prove that board was included m 
the terms verbally. « 

(i) A applies to B for a debt due to A by sending a receipt for 
the money. B keeps the receipt and does not send the money. In a 
suit for the amount, A may piove this. 
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(j) A and B make 'a contract in writing to take effect upon the 
happening of a certain contingency. The writing is left with B, who 
sues A upon it. A may show the circumstances under which it was 
delivered. 


Exclution of evi- 
dence to explain 
or amend abigu- 
ous document. 


93. When the language used in a document is, 
on its face, ambiguous or defective, evidence may not 
be given of facts which would show its meaning or 
supply its defects. 


Illustrations. 


(a) A agrees, in writing, to sell a horse to B for 1 Rs. 1,000, or 
Rs 1,500. J 

Evidence cannot be given to show which price was to be given. 

(b) A deed contains blanks. Evidence cannot be given of facts 
which would show how they were meant to be filled. 

Exciution of evi- 94. When language used in a document is plain 
dence agamst itself and when it applies accurately to existing facts, 
document^o ex- evidence may not be given to show that it was not 
isting facts. meant to apply to such facts. 

Illustration . 


A sells to B, by deed, < my estate at Rampur containing 100 
bighas \ A has an estate at Rampure containing 100 bighas. Evidence 
may not be given of the fact that the estate meant to be sold was one 
situated at a different place and of a different size. 


Evidence as to 
document un- 
meaning in re- 
ference to exist- 
ing facts. 


95. When language used in a document is plain 
in itself, but is unmeaning in reference to existing 
facts, evidence may be given to show that it was used 
in a peculiar sense. 


Illustration . 


A sells to B, by deed, * my house in Calcutta.’ 

A had no house in Calcutta, but itf-appears that he had a house at 
Howrah, of which B had been in possession since the execution of the 
deed. 

These facts may be proved to show that the deed related to the 
house at Howrah. 

96. When the facts are such that the language used might 
Evidence as to have been meant to apply to any one, and conld not 
application of have been meant to^apply to more than one, of? several 
eanfa^ply toone persons or things, evidence may be given of facts 
only of several which show which of those persons or things it was 
persons. mtended r to apply to. 
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Illustrations. 


(a) A agrees to sell to B, for Ks. 1,000, * my white horse.’ A has 
two white horses. Evidence may be given of facts which show which 
of them was meant. 

( b ) A agrees to accompany B to Haidarabad. Evidence may be 
given of facts showing whether Haidarabad m the Dhekkhan or 
Haidarabad m Sindh was meant. 


Evidence as to 
application of 
language to one 
of two sets of 
facts, to neither 
of which the 
whole correctly 
applies. 


97. When the language used applies partly to one 
set of existing facts, and partly to another set of exist- 
ing facts, hut the whole of it does not apply correctly 
to either, evidence may be given to show to which of 
the two it was meant to apply. 

Illustration . 


A agrees to sell to B 1 my land at X m the occupation of Y. 5 A 
has land at X, but net in the occupation of Y # and he has land in the 
the occupation of Y, but it is not at X. Evidence may be given of 
facts showing which he meant to sell. 

98. Evidence may be given to show the meaning of illegible 
_ , . or not commonly intelligible chaiacters of foreign, 

meaning of liieg- obsolete, technical, local, and provincial expressions, 
ibie chaiacters, of abbreviations and of words used in a peculiar 


Illustration. 

A, a sculptor, agrees to sell to B € all my mods 5 A has both 
models and modelling tools. Evidence may be given to show which 
he meant to sell. 

Who may give 99. Persons who are not pai ties to a document, or 
agreement var y their representatives m mtei est, may give evidence of 
rug teuns of any facts tending to show a contemporaneous agree- 
document. ment vaiymg the ternib of the document. 

Ulusti ation. 

A and B make a contract in writing that B shall sell A certain 
cotton, to be paid for on delivery. At the same time they make an 
oral agreement that three months’ credit shall be given to A. This 
could not be shown as between A and B, but it might be shown by 
C, if it affected his interests. 

100. Hothing ki this chapter ^contained shall be 
viMOMaf Indian taken to affect any of the provision^ of the Indian 
Succession Act Succession Act (X of 1865) as to the construction of 

1 elating to wills -wills 
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PART III. 

PRODUCTION AND EFFECT OF EVIDENCE. 

Chapter VII.— Op the Burden of Proof. 

101. Whoever desires any Court to give judgment as to any 
Burden of r *gbt or liability dependent on the existence of 

proof. facts which he asserts, must prove that those factr r 

exist. 

When a person is bound to prove the existence of any fact, it is 
said that the burden of proof lies on that person. 

Illustrations. 

(< a] ) A desires a Court to give judgment that B shall be punished 
for a dime which A says B has committed. 

A must prove that B has committed the crime. 

(b) A desires a Court to give judgment that he is entitled to 
certain land in the possession of B, by reason of facts which he 
asserts, and which B denies, to be true. 

A must prove the existence of those facts. 

On whom bur- 102. The burden of proof in a suit or proceeding 
den of proof lies on that person who would fail if no evidence at all 
leSr were given on either side. 

Illustrations. 

{a) A sues P> for land of which B is m possession, and which, 
as A asseits, was left to A by the will of C, B 3 s father 

If no evidence were given on either side, B would be entitled to 
retain his possession. 

Theiefore the bui den of proof is on A. 

(b) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was 
obtained by fiaud, which A denies. 

If no evidence were given on either side, A would succeed, as the 
bond is not disputed and the fraud is not proved. 

Therefore the burden of proof is oir B. 

103. The burden of proof as to any particular fact lies on that 
Burden of proof person who wishes the Couit to believe m its existence, 
«*> P artlcuIar unless it is provided by any law that the proof of 
that fact shall lie on any particular person. 

Illustration. 

(a) A piosecutes B for thefjj, and wishes the Court to believe 
that B admitted ^he theft to C. A must prove the admission. 

B wishes the Court to believe that, at the Jtime m question, he 
was elsewhere. He must prove it. 
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Burden of pro V- 104. Ttie burden proving any fact necessary to 

mg fact to be be proved m order to enable any person to gitfe evi- 

Iv^dence^aSnS dence of an 7 otIier fact is on tiie P erson who wishes tp 
able ' give such evidence. 

Illustrations. 

(a) A ^wishes to prove a dying declaration by B. A must prove 
_ Ws death. 

(b) A wishes to prove, by secondary evidence, the contents of 
a lost document 

A must prove that the document has been lost. 

105. When a person is accused of any offence, the burden of 
proving the existence of circumstances bringing the 
ing^that °case°of ca,c,e within any of the General Exceptions in the 
accused comes Indian Penal Code, or within any special exception or 
excep ' proviso contained in any other part of the same Code, 
or m any law defining the offence, is upon him, and 
the Court shall presume the absence of such circumstances. 

Illustrations. 

(a) A, accused of murder, alleges that, by reason of unsoundness 
of mind, he did not know the nature of the Act. 

The burden proof is on A. 

(£>) A, accused of murder, alleges that, by grave and sudden 
provocation, be was deprived of the power of self-control. 

The buiden of proof is on A. 

(c) Section three bundled and twenty- live of the Indian Penal 
Code provides that whoever, except m the case piovided foi by sec- 
tion three hundred and thirty-five, voluntarily causes gnevous hurt 
shall be subject to certain punishments. 

A is charged with voluntanly causing grievous hurt under section 
three hunderd and twenty-five. 

The burden of proving the circumstances bringing the case under 
section three hundred and thirty-five lies on A. 

Burden of pro- 106. When any fact is especially within the know- 
ing ie( % e of any person, the burden of proving that fact is 

knowledge. upon him. 

Illustrations . 

( a.) When a person does an act with some intention other than 
that which the character and circumstances of the> act suggest, the 
burden of proving that intention is upon him. % 

(b) A is charged with travelling on a railway without a ticket. 
The burden of proving that he had a ticket is^on him. 
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Burden of prov- 
ing death of 
person known to 
have been alive 
within thirty 
years. 


107. When the question is whether a man is alive 
or dead, and it is shown that he was alive within 
thirty years, the burden of proving that he is dead is 
on the person who affirms it 


Burden of prov- 108. Provided that* when the question is" whether a 

mi ahve at h^ha 1 man * s a ^ lve or ^ ea< ^’ an d ^ * s P rove d r that he has 
not ^een heard not ^ een heard of for seven years by those who woul<J. 
of for seven naturally have heard of him if he had been alive, the 
years * burden of proving that he is alive is shifted* on the 

person who affirms it. 

Burden of proof ^9. When the question is whether persons are 
as to relation- partners, landlord and tenant, or principal and agent, 
of^art n C ers S l 111 ^ ^ kas ^ een s k° wn that they have been acting as 
landlord and such, the burden of proving that they do not stand, or 
tenant, prmci- have ceased to stand, to each other in those relation- 
pa an agent. gfopg respectively, is on the person who affirms it. 

110. When the question is whether any person is owner of 
Burden of proof anything of which he is shown to be in possession, 
as to ownership, the buiden of proving that he is not the owner, is on 
the person who affirms that he is not the owner. 

Proof of good HI- Where there is a question as to the good faith 
faith m transac- of a transaction between parties, one of whom stands 
party Ts he inreia e - to the ot her in a position of active confidence, the 
toon of active burden of proving the good faith of the transaction is 
confidence. 0 n party who is in a position of active confidence. 

Illustrations. 


landlord and 
tenant, princi- 
pal and agent. 


Proof of good 
faith m transac- 
tions where one 
party is in rela- 
tion of active 
confidence. 


(a) The good faith of a sale by a client to an attorney is in 
question in a suit brought by the client. The burden of proving the 
good faith of the transaction is on the attorney. 

(b) The good faith of a sale by a son just come of age to a 
father is in question in a suit brought by the son. The burden of 
proving the good faith of the transaction is on the father. 

112. The fact that any person was bom during the continuance 
Birth dunug a va hd marriage between his mother and any man, 
marriage, con- oi within two hundred r.nd eignty days after its dis- 
ie2S Ve P1 °° f ° f solution, the mother remaining unmarried, shall be 
* conclusive proof that he is the legitimate son of that 
ruan, unless it can be shown that the parties to the marriage had no 
access to each other at any time when he could have been begotten. 

118. A notification in the Gazette of India that any portion of 
Proof of cession British territory has been ceded to any Native State, 
of temtoiy. Prince or Ruler, sh^ll be conclusive pi oof that a valid 

cession of sucji terntory took place at the date mentioned in such 
notification. 


*,See Act XVIII of 1872. 
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114 The Court may presume the existence of any fact which 
Court may pre- it thinks likely to have happened, regard being had 
sume existence to the common course of natural events, human coq- 
of certain facts, duct and public and private business, in their relation 
to the facts of the particular case. 

Illustrations . 

The Court may presume — 

(a) That a man who is in possession of stolen goods soon after 
the theft is either the thief or has received the goods knowing them 
to be stolen, unless he can account for his possession ; 

(b) That an accomplice is unworthy of credit, unless he is 
corroborated m material particulars ; 

(c) That a bill of exchange, accepted or endorse^, was accepted 
or endorsed for good consideration ,* 

(d) That a thing or state of things which has been shown to be 
in existence within a period shorter than that within which such 
things or states of things usually cease to exist, is still in existence , 

( e ) That judicial and official acts have been regularly per- 
formed ; 

(f) That the common course of business has been followed in 
particular cases : 

(q) That evidence which could be and is not produced would, 
if produced, be unfavourable to the person who withholds it ; 

(h) That if a man lefuses to answer a question which he is not 
compelled to answer by law, the answer, if given, would be unfavour- 
able to him ; 

(z) That when a document ci eating an obligation is in the hands 
of the obligor, the obligation has been discharged. 

But the Court shall also have legard to such facts as the follow- 
ing, m considering whether such maxims do oi do not apply to the 
particular case befoie it * — 

As to illustration (a ) — A shop-keeper has in his till a marked 
rupee soon after it was stolen, and cannot account foi its possession 
specifically, but is continually receiving rupees in the couise of his 
business ; * 

As to illustration (&)— A, a person of the highest character, is 
tried for causing a man’s death by an act of negligence m arranging 
certain machinery. B, a person of equally good character, who also 
took part in the arrangement, describes precisely what was done, and 
admits and explains the common carelessness of A and himself ; 

As to illustration (b) — A crime is committed by several persons. 
A, B and C, three of the ciiminala ,*are captured on the spot and kept 
apart from each other. Each gives an account of th# crime implicat- 
ing D, and the accounts corroborate each othei m such a manner as 
to render pievious concert highly improbable ^ 
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As to illustration (e) — A, the drawer of a bill of exchange, was a 
aaan of business. B, the acceptor, was a young and ignorant person, 
completely under A's influence : 

As to illustration (d) — It is proved that a river ran m a certain 
course five years ago, but it is known that there have been floods 
since that time whmh might change its course : 

As to illustration ( e ) — A judicial act, the regularity of which is 
in question, was performed under exceptional circumstances : - ^ 

As to illustration (f) — The question is whether a letter was re- 
ceived. It is shown to have been posted, but the usual course of the 
post was interrupted by disturbances : 

As to illustration (g) — A man refuses to produce a document 
which would bear on a contract of small importance on which he is 
sued, but which might also injure the feelings and reputation of his 
family : 

As to illustration (A) — A man refuses to answer a question which 
he is not compelled by law to answer, but the answer to it might 
cause loss to him in matters unconnected with the matter in relation 
to which it is asked : 

As to illustration (?) — A bond is in possession of the obligor, but 
the circumstances of the case are such that he may have stolen it. 

Chapter VIII. — Estoppel. 

115. When one person has, by his declaration, act or omission, 
Estoppel. intentionally caused or permitted another person to 

believe a thing to be true and to act upon such belief, 
neither he nor his representative shall be allowed, m any suit or 
proceeding between himself and such person or his repiesentative, to 
deny the truth of that thing. 

Illustration. 

A intentionally and falsely leads B to believe that certain land 
belongs to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to 
set aside the sale on the ground that, rt the time of the sale, he had 
no title. He must not be allowed to prove his want of title. 

116. No tenant of immoveable property or person claiming 
Estoppel of through such tenant, shall, during the continuance of 

tenant ; the tenancy, be permitted to deny that the landlord 

of such tenant had, at the beginning of the tenancy, a title to such 
immoveable property ; and no person who came upon any lmmove- 
andof licensee property by the license of the person in possession 

of person, m pos- thereof, shall be permitted to deny that such person 
session. had a title to such possession at the time when such 

license was given. 



THE INDIAN EVIDENCE ACT. 


189 


117. No acceptor of a bill of exchange shall be permitted to 
Estoppel of ac- deny that the drawer had authority to draw such bill 

ceptor of bill of or to endorse it ; nor shall any bailee or licensee be 
or licensee bailee P erm i tte< * to deny that his bailor or licensor had, at 
the time when the bailment or license commenced, 
authority to make such bailment or grant such license. 

Explanation (1). — The acceptor of a bill of exchange may deny 
^s&hat the bill was really drawn by the person by whom it purports 
to have been drawn. 

Explanation (2). — If a bailee delivers the goods bailed to a 
person other than the bailor, he may prove that such person had a 
right to them as against the bailor. 

Chapter IX. — Of Witnesses. 

118. All persons shall be competent to testify m?Iess the Court 
Who may tes- considers that they ate prevented from understanding 

tlf y* the questions, put to them, or from giving rational 

answers to those questions, by tender years, extreme old age, disease, 
whether of body or mind, or any other cause of the same land 

Explanation . — A lunatic is not incompetent to testify, unless he 
is prevented by his lunacy from understanding the questions put to 
him and giving rational answers to them. 

119. A witness who is unable to speak may give his evidence 
Dumb witnesses. m an y ot her manner in which he can make it intel- 
ligible, as by writing or by signs ; but such wilting 

must be written and the signs made in open Court. Evidence so 
given shall be deemed to be oral evidence. 


Parties to civil 
suit, and tbeir 
wives or hus- 
bands. 

Husband or wife 
of person under 
cnminal trial. 


120. In all civil proceedings the parties to the 
suit, and the husband or wife of any party to the suit, 
shall be competent witnesses. In criminal procedings 
against any person, the husband or Wife ofjsuch person, 
respectively, shall be a competent witness.* 


121. No Judge or Magistrate shall, except upon the special 
order of some* Court to whom he is subordinate, be 
Magistrates? * d compelled to answer any questions as to his own con- 
duct in Court as such Judge or Magistrate, or as to 
anything which came to his knowledge in Court as such Judge or 
Magistrate ; but he may be examined as to other matters which 
occurred in his presence whilst he was so acting. 

Illustrations . 


(a) A, on his trial befofe the Court of Session, says that a 
deposition was improperly taken by B, the Magistrate. B cannot 
be compelled to answer questions as to this, except upon the special 
older of a superior Court. 
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(ft) A is accused before the Court of Session of having given 
false evidence before B, a Magistrate. B cannot be asked what A 
said, except upon the soecial order of the superior Court. 

(c) A is accused before the Court of Session of attempting to 
murder a Police officer whilst on his trial before B, a Sessions Judge 
B may be examined as to what occurred. 

122. No person who is or has been married, shall tfe compelled 

to disclose any communication made to him during f 
marriage by any person to whom he is or has been 
married ; nor shall he be permitted to disclose any 
such communication, unless the person who made it, or his represen- 
tative in interest, consents, except in suits between married persons, 
or proceedings in which one married person is prosecuted for any 
cnme committed against the other. 

123. No one shall be permitted to give any evidence derived 

from unpublished official records relating to any affairs 
affans ofStete! 0 State, except with the permission of the officer at 
the head of the department concerned, who shall give 
or withhold such permission as he thinks fit. 

124. No public officer shall be compelled to disclose communi- 
Officiai commu- cations made to him in official confidence, when he 

nications. considers that the public interests would suffer by the 

disclosure. 

Information as 125. No Magistrate or Police officer shall be com- 
to commission of polled to say whence he got any information as to the 
offences. commission of any offence. 

126, No barrister, attorney, pleader or vakil, shall at any time 
be permitted, unless with his client’s express consent, 
oommSications. to disclose an 7 communication made to him in the 
course and for the purpose of his employment as such 
barrister, pleader, attorney or vakil, by or on behalf of his client, or 
to state the contents or condition of any document with which he 
has become acquainted in the course and for the purpose of his pro- 
fessional employment, or to disclose any>advice given by him to his 
client in the course and for the purpose of such employment : 

Provided that nothing in this section shall protect from dis- 
closure — 

(1) Any such communication made in furtherance of any 
illegal* purpose ; 

(2) Any fact observed by any barrister, pleader, attorney or 
vakil, in the course of his employment as such, showing that any 
crime or fraud h^s been committed since the commencement of his 
employment. 

*See Act XVIII of 1872. 
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It is immaterial whether the attention of such barrister, pleader* 
attorney or ^ akil was or was not directed to such fact by or on behalf 
of his client 

Explanation . — The obligation stated in this section continues afterr 
the employment has ceased. 

Illustrations. 

(a) A* a client, says to B, an attorney— “ I have committed 
^forgeiy, and I wish you to defend me/ 5 

' As the defence of a man known to be guilty is not a criminal 
purpose, this communication is protected from disclosure 

( b ) A, a client, says to B, an attorney — 4 1 wish to obtain pos- 
session of property by the use of a forged deed on which I lequest 
you to sue 

This communicaton, being made in furtherance of ^a criminal pur- 
pose, is not piotected from disclosure. 

(c) A, being charged with embezzlement, retains B, an attorney, 
to defend hnn. In the course of the proceedings, B observes that ‘an 
entry has been made m A’s account-book, chaiging A with the sum 
said to have been embezzled, which entiy was not in the book at the 
commencement of his employment. 

This being a fact observed by B in the course of his employ- 
ment, showing that a fiaud has been committed since the commence- 
ment of the proceedings, it is not protected fiom disclosuie. 

Section 126 to- 127. The piovisions of section one hundred and 
apply to mtei- twenty-six shall apply to interpreter, and the clerks or 
preters Ac seivants of barristers, pleader, attorneys and vakils. 

128. If any party to a suit gi\es evidence theiem at his own 

instance or otherwise, he shall not be deemed to have 
waived 1 !by vo°i- consented thereby to such disclosure as is mentioned 
miteering evi- m section one bundled and twenty-six ; and if any 
deuce. paity to a suit or proceeding culls any such barnstei, 

pleader* attorney or vakil as a w ltness, he shall be deemed to have 
consented to such disclosuie only if he questions such banister, 
attorney or vakil on matter \thich, but for such question, he would 
not be at liberty to disclose. 

129. No one shall be compelled to disclose to the Court any 

confidential communication which has taken place 
communications between him and his legal professional advisei, unless 
with legal ad- he offer himself as a witness, in which case he may be 
visers * compelled to disclose any such communications as may 

appear to the Court necessary to l5e known m oiclei to explain any 
evidence which he has given, but no others. % 


See Act XVIII of 1872. 
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Production of 
documents 
which another 
person, having 
possession, could 
refuse to pro- 
duce. 


130. No witness who is not a party to a suit shall be compelled 
Pioduction of t0 P roduce . his ^tie-deeds to any property, oi any 
title-deeds of document m i virtue of which he holds any property as 
witness not a pledgee or moitgagee, or any document the produc- 
parfcy ‘ _ tion of which might tend to criminate him, unless he 
has agreed in writing to produce them with the person seeking the 
production of such deeds or some person through whom ho claims. 

131. No one shall be compelled to produce docu- r 
ments m his possession, which any other person would 
be entitled to refuse to produce if they were in his 
possession, unless such last mentioned person con- 
sents to their production. 

A witness shall not be excused from answering any ques- 
tion as to any matter relevant to the matter m issue 
in any suit or in any civil or criminal pioceeding, upon 
the ground that the answer to such question will 
criminate, or may tend directly or indirectly to crimi- 
nate, such witness, or that it will expose, or tend 
directly or indirectly to expose, such witness to a penalty or forfeiture 
of any kind : 

Provided that no such answer, which a witness shall be compelled 
Proviso. t0 g* ve > shall subject him to any arrest or prosecution, 

or be proved against him in any criminal proceeding, 
except a prosecution for giving false evidence by such answer. 

133. An accomplice shall be a competent witness against an 
accused person ; and a conviction is not illegal merely 
Accomplice. because it proceeds upon the uncorroborated testimony 
of an accomplice. 

134. No particular number of witnesses shall in any 
case be required for the proof of any fact. 

Chvpter X. — Op the Examination* of Witnesses. 


132. 


Witness not ex- 
cused. from a n- 
swering on 
ground that an- 
swer will crimi- 
nate. 


dumber of wit- 


135. The order in which witnesses are produced and examined 
Order of produc- shall.be regulated by |he law and practice for the 
t ion and exami- time being relating to civil and criminal procedure 
nation of wit- repectively, and, in the absence of any such law, by 

the discretion of the Court. 

136. When either party proposes to give evidence of any fact, 
Judge to decide the Jud S e ma y ask the pai ty proposing to give the 

as to admissibi- evidence in what manner the alleged fact, if proved, 
lity of evidence. W ouI$ be relevant; and the Judge shall admit the 
evidence if he thinks that the fact, if proved, would be relevant, 
and not otherwise. 

If the fact proposed to be proved is one of which evidence is 
admissible only upon proof of some other fact, such last-mentioned 
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fact must be proved before evidence is given of the fact first men- 
tioned, unless the party undertakes to^give pi oof of such fact and the 
Court is satisfied with such undertaking. 

If the relevancy of one alleged fact depends upon another alleged 
fact being first proved, the Judge may, in his discretion, either per- 
mit evidence of the first fact to be given before the second fact is 
proved, or r«qnire evidence to be given of the second fact before evi- 
dence is given of the first fact. 

Illustrations. 

(a) It is proposed to prove a statement about a relevant fact 

by a person alleged to be dead, which statement is relevant under 
section thirty-two. j 

The fact that the person is dead must be proved by the person 
proposing to prove the statement, before evidence is given of the 
statement. 

(b) It is pioposed to piove, by a copy, the contents of a docu^ 
ment said to be lost. 

The fact that the original is lost must be proved by the person 
proposing to produce the copy, before the copy is produced. 

(c) A is accused of leceivmg stolen property knowing it to have 
been stolen 

It is proposed to prove that he denied the possession of the 
property. 

The relevancy of the denial depends on the identity of the pro- 
perty The Court may, m its disci etion, eithei lequue the property 
to be identified befoie the denial of the possession is proved, or 
permit the denial of the possession to be proved before the piopeity 
is identified.^ 

(d) It is proposed to prove a fact (A) which is said to have been 
the cause or effect of a fact m issue. Theie aie several intermediate 
facts (B, C and D) which must be shown to exist before the fact 
(A) can be regaided as the cause or effect of the fact in issue. The 
Court may either permit A to be proved before B, C or D is proved, 
or may require proof of B, C and D befoie pei nutting pi oof of A. 

137. The esJmmaton of a witness by the party 
who calls him shall be called his examination-in-chief. 

The examination of a witness by the adverse party 
shall be called his cross-examination. 

The examination of a witness, subsequent to the 
cross-examination by the party who called him, shall 
be called his re-examination, 

138 Witnesses Shall be first ’examined-m-ehief, 
then (if the adverse paity so dcsiios) ^io&s-exammed, 
then (if the party calling him so desires) rc-ex- 
ammed. «* 


Examination- 

m-clnef, 

Ci oss esamma 
lion. 


Ee-etanu na- 
tion. 


Older of ex- 
amination's 
Dnection oi le- 
Gxammation, 
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The examination and cross-examination must relate to relevant 
facts, but the cross examination need not be confined to the facts to 
which the witness testified on his examination-in-ehief. 

The re-examination shall be directed to the explanation of 
matters referred to in cross-examination ; and if new matter is, by 
permission of the Court, introduced in re-examination, the adverse 
paity may futher cross-examine upon that matter. n 

Cross-examma- 139. A person summoned to produce a document r 
called ° to Pe p S r°<> does not become a witness by the mere fact that he 
duce a docu- produces it, and cannot be cross-examined unless and 
ment * until he is called as a witness. 

Witnesses to 140. Witnesses to character may be cross-examin- 
chaiacter. ^d anc l re-examined. 

141. Any question suggesting the answer which the person 
Leading ques- putting it wishes or expects to receive, is called a lead- 
tions > ing question. 

142. Leading questions must not, if objected to by 
Whettthey must the adverse paity, be asked in an examiniafcion-in-chief 
or m a re-examimation, except with the permission or 
the Court. 

The Court shall permit leading questions as to matters which are 
introductory or undisputed, or which have, in its opinion, been al- 
ready sufficiently proved. 

when they 143. Leading questions may be asked in cross- 
must be asked. examination. 

144. Any witness may be asked, whilst under examination, 
Evidence as to whether any contract, grant or other disposition of 
matters m wri- property, as to which he is giving evidence, was not 
ting contained in a document, and if he says that it was, 

or if he is about to make any statement as to the contents of any 
document, which, in the opinion of the Court, ought to be produced, 
the adverse party may object to such evidence being given until such 
document is pioduced, or until facts have been proved which entitle 
the party who called the witness to give secondary evidence of it. 

Explanation . — A witness may give oral evidence of statements 
made by other persons about the contents of documents if such state- 
ments are m themselves lelevant facts. 

Illustration . 

The question is, whether A assaulted B. 

0 deposes that he heard A say' to D — 4 B wrote a letter accusing 
rue of theft, ami I will be revenged on him. 7 This statement is re- 
levent, as showing A J s motive for the assault, and evidence may be 
given of it, though no cyther evidence is given about the letter. 
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145. A witness may be cross examined as to previous statements 
ri _ . made by him in wri€ng or reduced into writing, and 

ation as to pie- relevant to matters m question, without such writing 
vious statements bemg shown to him, or being proved ; but if it is in- 
m mating. tended to contradict him by the writing, his attention 
must, before the writing can be pioved, be called to those parts of 
it which are to be used for the purpose of conti adictmg him. 

* Questions law- # 146. When a witness is cross-examined, he may, 
fui m cross-ex- in addition to the questions hereinbefore referred to, 
amma ion. ^e as ^ e( ^ an y q ues ti 0 ns which tend 

(1) to test his veracity ; 

(2) to discover who he is and what is his position in life, or 

(3) to shake his credit, by injuring his character? although the 
answer to such questions might tend directly or indirectly to crimi- 
nate him, or might expose or tend directly or indirectly to expose him 
to a penalty or forfeiture. 

When witness 147. If any such question relates to a matter re- 
to be compelled levant to the suit or proceeding, the provisions of sec- 
to answer. tion one hunted and thirty-two shall apply thereto. 

148. If any such question relates to a matter not relevant to 
Court to de- suit or pioceedmg, except in so far as it affects 
cide whenquos- the credit of the witness by injunng his character, 
asked andwken ^ ie ^ our ^ sMl decide whether oi not the witness shall 
witness com- be compelled to answer it, and may, if it thinks fit 
peiied to an- warn the witness that he is not obliged to answer it. 
swer * In exercising its discretion, the Court shall have re- 

gard to the following considerations : — 

(1) Such questions are proper if they are of such a nature that, 
the truth of the imputation conveyed by them would seriously affect, 
the opinion of the Court as to the credibility of the witness on the 
matter to which he testifies : 

(2) Such questions are improper if the imputation which they 
convey relates to matters so relnote m time, oi of such a character, 
that the truth of the imputation would not affect or would affect m 
a slight degree, the opinion of the Com t as to the credibility of the 
witness on the matter to which he testifies : 

(3) Such questions are improper if there is a great dispropor- 
tion between the importance of the imputation made against the 
witness’s character and the importance of his evidence . 

(4) The Court may, if it sees fit, draw, from the witness’s 
refusal to answer, the inference that the answer iPgiveu would be 
unfavourable. 
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149. No such question as is referred to in section 
beasked without one ^ un ^ re ^ anc ^ foity-eight ought to be asked, unless 
leasonabie the person asking it has reasonable grounds for think- 
grounds. i n g that the imputation which it conveys is well- 

founded. 

Illustrations, 

(а) A barrister is instructed by an attorney or vakil that am 
important witness is a dakait. This is a reasonable ground for asking 
the witness whether he is a dakait. 

(б) A pleader is informed by a person in Court that an import- 
ant witness is a dakait. The informant, on being questioned by the 
pleader, gives satisfactory reasons for his statement. This is a reason- 
able ground fo$ asking the witness whether he is a dakait. 

(c) A witness, of whom nothing whatever is known is asked at 
random whether he is a dakait. There are here no reasonable 
grounds for the question. 

(d) A witness, of whom nothing whatever is known, being ques- 
tioned as to his mode cf life and means of living, gives unsatisfactory 
answers. This may be a reasonable ground for asking him if he is 
a dakait. 

150. If the Court is of opinion that any such question was 
Procedure of asked without reasonable grounds, it may, if it was 

Court in case of asked by any barrister, pleader, vakil or attorney, 
askea° n without re P ort *&© circumstances of the case to the High 
reasonable Court or other authority to which such bainstei, 
grounds. pleader, vakil or attorney is subject in the exercise of 

his profession. 

151. The Court may forbid any questions or inquiries which 
indecent and ^ re g ar( *s as indecent or scandalous although such 

scandalous ques- questions or inquiries may have some bearing on the 
tlons * questions before the Court, unless they relate to 

facts in issue, or to matters necessary to be known in older to deter- 
mine whether or not the facts in issue existed. 

152. The Court shall forbid any question which appears to it 

Questions m- tended to insult or annoy, or which, though 

tended to insult proper in itself, appears to the Court needlessly ofEen- 
or annoy. sive in form. 

153. When a witness has been asked and has answered any 
Exclusion of questions which is relevant to the inquiry only in so 

evidence to con- far as it tends to shake his credit by injuring his 
character, no evidence shall be given to contradict 
ing veracity. him ■ but if he answers falsely, he may afterwards be 
charged with giving false evidence. 
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Exception 1. — If a witness is asked whether he has been pre- 
viously convicted of any crime and 4enies it, evidence may be given 
of his previous conviction. 

Exception 2. — If a witness is asked any question tending to 
impeach his impartiality, and answers it by denying the facts sug- 
gested, he may be contradicted. 

* Illustrations. 

- * (a) A claim against an underwater is resisted on the ground 

of fraud. 

The claimant is asked whether, m a former transaction, he had 
not made a fraudulent claim. He denies it. 

The evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. 

(b) A witness is asked whether he was not dismissed from a 
situation for dishonesty. He denies it. 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(c) A affirms that on a certain day he saw B at Lahore. 

A is asked whether he himself was not on that day at Calcutta. 
He denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact which 
affects his credit, but as contradicting the alleged fact that B was seen 
on the day m question in Lahore. 

In each of these cases the witness might, if his denial was false, be 
charged with giving false evidence. 

(cl) A is asked whether his family has not had a blood feud with 
the family of B against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the 
question tends to impeach his impaitiality ! 

154 The Court may, in its discretion, permit the 
person who calls a witness to put any questions to him 
which might be put m cioss-examination by the ad- 
verse party. 

155. The ciddit of a witness may be impeached in 
the following ways by the adveise paitv, oi, with the 
consent of the Court, by the party who calls him ■ — 

(1) By the evidence of persons who testify that they, from their 
knowledge of the witness, believe him to be unwoithy of credit; 

(2) By proof that the witness has beenbubed, or has accepted* 

the offer of a bribe, or has received any other corrupt inducement to 
give his evidence ; % 

(3) By proof of former statements inconsistent ^ith any part of 
his evidence which is liable to he contradicted ; 


Question by 
p.u ty to Ins 
own witness. 


Impea ching 
eredit of wit- 
ness. 


* See Act XVIII of 1872. ■» 
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(4) When a raan is. prosecuted for rape or an attempt to ravish, 
it may be shown that the prosecutrix was of generally immoral cha- 
racter 

Explanation . — A witness declaiing another witness to be un- 
worthy of credit may not, upon his examination-in-chief, give rea- 
sons for his belief, but he may be asked his reasons in cross-examina- 
tion, and the answers which he gives cannot be contradicted, though, 
if they are false, he may afterwards be charged with giving false evi-^' 
dence. 

Illustrations . 

(a) A sues B for the price of goods sold and delivered to B. 

C says that he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said 
that he had not; delivered the sroods to B. 

The evidence is admissble. . 

( b ) A is indicted for the murder of B‘. 

C says that B, when dying, declared that A had given B the 
wound of which he died. 

Evidence is offered to show that, on a previous occasion, 0 said 
that the wound was not given by A or in his presence. 

The evidence is admissible. 


156. When a witness whom it is intended to corroborate gives 
evidence of any relevant fact, he may be questioned as 
to any other circumstances which he observed at or 
near to the time or place at which such relevant fact 
occurred, if the Court is of opinion that such cricum- 
stances if proved, would corroborate the testmiony of 
the witness as to the relevant fact which the testifies. 

Illustration . 


Questions ten- 
ding to corro- 
borate evidence 
of relevant fact 
admissible. 


A, an accomplice, gives an account of a robbery in which he took 
part. He describes various incidents unconnected with the robbery 
which occurred on his way to and from the place where it was com- 
mitted. 

* Independent evidence of these fae$s may be given in order to cor- 
roborate his evidence as to the robbery itself. 


Former state- 
ments of witness 
may be proved 
to corroborate 
later testimony 
as to same fact. 


157. In order to corroborate the testimony of a 
witness, any former statement made by such witness 
relating to the same fact, at or about the time when 
the fact look place, or before any authority legally 
competent to investigate the fact, may be proved. 


158. Whenever any statement^ relevant under section thirty-two 
er thirty-three, is proved, all matters may be proved 
Wbat matters e ^ er m order to contradict or to corroborate it, or in 
m* connection order to inpeaeh or confirm the credit of the person by 
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with proved whom it was made, which might have been proved if 
vant 1 under r sec- ^at person had been ca|led as a witness and had denied 
tiou 32 or 33 upon cross-examination the truth of the matter sugges- 

ted. 

159. A witness may, while under examination, refresh his me- 
mory by referring to any writing made by himself 
^Refreshing mt- at the time of the transaction concerning which he 
9 ' is questioned, or so soon afterwards that the Court 

considers it likely that the transaction was at that timefieshm 
his memory. 

when witness ^ e w ^ ness ma J a ^ so re ^ er m J such writing made 

may use oop^of by any other person, and read by the witness within 
document to re- the time aforesaid, if when he read it he knew it to be 
fresh memory. correc t. * 

Whenever a witness may refresh his memory by refernce to 
any document, he may, with the permission of the Court, refer to a 
copy of such document : Provided the Court be satisfied that there 
is sufficient reason for the non-production of the original. 

An expert may refresh his memory by reference to professional 
treatises. 

160. A witness may also testify to facts mentioned 
fact? stated in i n an y suc ^ document as is mentioned in section one 
document men- hundred and fifty-nine, although he has no specific 
turned in section recollection of the facts themselves, if he is sure that 
the facts were correctly recorded m the document. 

Illustration . 

A book-keeper may testify to facts recorded by him in books 
regularly kept in the course of business, if he knows that the books 
were correctly kept, although he has forgotten the particular transac- 
tions entered. 

161. Any writing referred to under the provisions of the two 

last preceding sections must be produced and shown 
se 1 part? as V< to to adverse party if he inquires it; such party 
writing used to may, if be pleases, cross examine the witness theie- 
refresh memory, upon. 

162. A witness summoned to produce a document shall, if it 
Production of is in his possession or power, bring it to Court, not- 

documents. withstanding any objection which there may be to its 
production or to its admissibility. The validity of any such objec- 
tion shall be decided on by the Oqjirt. , 

The Court, if it sees fit, may inspect the dociunont, unless it 
refers to matters of State, oi take other evidence to enable it to de- 
termine on its admissibility. 
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If for such a purpose it is necessary to cause any document to be 
Translation of translated, the fcourt may, if it thinks fit, direct the 
documents. translator to keep the contents secret, unless the 
document is to he given in evidence . and if the interpreter dis- 
obeys such direction, he shall be held to have committed an offence 
under section one bundled and sixty -six of the Indian Penal Code. 

. . 163. When a party calls for a document which he 

dence ng of ^ocu- ^ as given the other party notice to produce, and suclT " 
ment called for document is produced and inspected by the party 
notice.° dUCed ° U ca ^i n § for lts production, he is bound to give it as evi- 
dence if the party producing it requires him to do so. 

dence llg of a docu 164. a P ai ’ty infuses to produce a document 

ment production which he has had notice to produce, he cannot after- 
of winch was ie- wards use the document as evidence without the con- 
fused on notice sen fj 0 £ other party or the order of the Court. 

Illustration. 

A sues B on an agreement and gives B notice to produce it. At 
the trial, A calls for the document and B refuses to produce it A 
gives secondary evidence of its contents. B seeks to produce the 
document itself to contradict the secondary evidence given by A, or 
in order to show that the agreement is not stamped. He cannot do 
so. 

165. The Judge may, in order to discover or to obtain pioper 
T , . proof of relevant facts, ask any question he pleases, 

to put questions in an y form, at any time, of any witness, or of the 
or order produc- parties, about any fact relevant or melevant : and 
tl0U ' may older the production of any document or thing : 

and neither the parties nor their agents shall be entitled to make any 
objection to any such question or older, nor, without the leave of the 
Court, to cross-examine any witness upon any answer given in reply 
to any such question : 

Provided that the judgment must be based upon facts declared 
by this Act to be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge 
to compel any witness to answer any question, or to produce any 
document which such witness would be entitled to refuse to answer 
or produce under sections one hundred and twenty-one to one hundred 
and thirty-one both inclusive, if the question were asked or the 
document were called for by the adverse party ; nor shall the Judge 
ask any question which it would be improper for any othei person to 
ask under seet|pns one hundred and forty-eight or one hundied and 
forty-nine ; nor shall he dispense with primary evidence of any docu- 
ment, except in the cases Jhei embefore excepted. 
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166. In cases tried* by jury or with assessors, the 
Power of Jury jury or assessors mly put any questions to the 
or assessors to witnesses, through or by leave of the Judge, which 
jput questions. tb e Judge himself might put and which he considers 
proper. 

Chapter XI.— Op Improper Admission and Rejection of 
Evidence. 

167. The improper admission or rejection of evidence shall not 
No new trial ground of itself for a new trial or reversal of any 
for improper ad- decision in any case, if it shall appear to the Court 
mission or rejec- before which such objection is raised that, indepen- 
i°n o evi ence. 0 £ evi( j ence objected to and admitted, there 

was sufficient evidence to justify the decision, or that pf the rejected 
evidence had been received, it ought not to have varied the decision. 
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, SCHEDULE. 
Enactments repealed. 
[ See Section 2.] 


Number and 
year 


Stat 26 Geo. Ill, 
cap. 57. 


Title. 


Extent of repeal. 


Eor tlie Further regulation of the trial of persons 
accused of certain offences committed m the 
East Indies , for repealing so much of an Act 
made m the twenty-fourth year of the reign of 
his present Majesty (intituled ‘ An Act for the 
fetter regulation and management of the affairs 
of the East India Company, and of the British 
posessions in India, and for establishing a Court 
of judicature for the more speedy and effectual 
trial of persons accused of offences committed 
in the East Indies ), as requires the servants of 
of the East India Company to deliver inven- 
tories of their estates and effects , for rendering 
the laws more effectual against persons unlaw- 
fully resorting to the East Indies . and for the 
more easy proof, m certain ca^e, of deeds and 
writings executed in Great Britain or India. 


Section thirty- 
eight so far as it 
relates to Courts 
of justice m the 
East Indies. 


Stat. 14 & 15 
Vic., cap .99 


To amend the Law of Evidence 


Section eleven and 
so much of sec- 
tion nineteen as 
relates to British 
India. 


Act XV 
1852. 


of 


To amend the Law of Evidence 


So much as has not 
been heretofore 
repealed. 


Act XIX of 1853 


To amend the Law of Evidence m the Civil Courts 
of the East India Company m the Bengal Presi- 
dency. 


Section nineteen. 


Act 

1855. 


II 


of 


For the f uther improvement of the Law of Evi- 
dence. 


So much as has ngt 
been heietofore 
repealed. 


Act XXV of 1861 


For simplifying the Procedure of the Courts of 
Criminal Judicature not established by Rojal 
Chaitei 


Section two hun- 
dred and thirty- 
seven. 


Act I of 1868. 


Tnarj General Clauses’ Act, 1868 


Sections seven and 
eight 



ACT NO. VIII OF 1890. 

PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL. 


Received the assent of the Governor-General on the 
21st March 1890. 

An Act to consolidate and amend the law relating to 
Guardian and Ward. 


Whereas it is expedient to consolidate and amend the law 
relating to guardian and ward ; It is hereby enacted as 
follows . — 

CHAPTER I. 

Preliminary. 

and ltle comence’ I- (!) r -This Act may be called the Guardians and 
meat. Wards Act, 1890. 

(2) It extends to the whole of British India, inclusive of Upper 
Burma and British Baluchistan , and 

(5) It shall come into force on the first day of July 1890. 

2. (1) On and from that day the enactments mentioned in 

■n the schedule shall be repealed to the extent specified in 

ep the third column thereof. 

(2) But all proceedings had, certificates granted, allowances 
assigned, obligations imposed, and applications, appointments, orders, 
and rules made under any of those enactments, shall, so far as may 
be, be deemed to have been respectively had, granted, assigned, 
imposed, and made under this Act ; and 

(3) Any enactment or document referring to any of those 
enactments shall, so far as may be, be construed to refer to this Act 
or to the corresponding portion thereof. 

3. This Act shall be read subject to every enactment heretofore 
Savins- of i r s* or k©*eaffcer passed relating to an/ Court of Wards 
diction of Courts by the Governor-General in Council or by a Governor 
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of Wards and 0 r Lieutenant-Governor in Council ; and nothing in 
Courts!^ Hlgl1 this J ^ LCfc ^ construed to affect, or in any way 

derogate from, the jurisdiction or authority of any 
Court of Wards, or to take away any power possessed by any High 
Court established under the Statute 24 and 25 Victoria, chapter 104 
(an Act for establishing High Courts of Judicature m India), 

Definitions. 4. In this Act, unless there is something repugnant * 
in the subject or context, — 

(1) “ minor” means a person who, under the provisions of 
the Indian Majority Act, 1875, is to be deemed not to have attained his 
majority : 

( 2 ) “ guardian” means a person having the care of the person 
of a minor or of his property, or of both his person and property : 

(3) “ ward” means a minor for whose person or property or 
both, there is a guardian : 

(4) “Distuct Court” has the meaning assigned to that ex- 
pression in the Code of Civil Procedure, and includes a High Court 
in the exercise of its ordinary original civil jurisdiction : 

(5) “ the Court” means the District Court having jurisdiction to 
entertain an application under this Act for an order appointing or 
declaring a person to be a guardian ; and, where a guardian has been 
.appointed or declared in pursuance of any such application, it means 
the Court which appointed or declared the guardian, or in any matter 
relating to the person of the ward, the District Court having juris- 
diction m the place where the ward, for the time being ordinarily 
resides : 

(d) “ Collector ” means the chief officer in charge of the revenue- 

administration of a district, and includes any officer whom the Local 
Government, by notification m the official Gazette, may, by name 
or in virtue of his office, appoint to be a Collector in any local area, 
or with respect to any clalss of persons, for all or any of the purposes 
of this Act : 

(7) “European British subject” means an European British 
subject as defined in the Code of Criminal Procedure, 1882, and in- 
cludes any Chnstian of European descent : and 

(8) u pi escribed ” means prescribed by rules made by the High 
Court under this Act. 


CHAPTER II. 


Appointment and Declaration op Guardians. 


' 5 . (l) 

Power of parents 
to apnomt m 
•case of European 
Brit&fi subject. 


Where,, a minor is an European British subject, a guar- 
dian or guardians of his person or property, or both, 
n&y be appointed by will or other instrument to take 
effect on the death of the person appointing,— 
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(a) by the father of the min<$r, or * 

(b) if the father is dead at incapable of acting, by the 

mother. 

(5) Where guardians have been appointed under sub-section (1) • 
by both parents, they shall act jointly. 

6. In the case of a minor who is not an European British 
Saving of power subject, nothing in this Act shall be construed to take 
flb appoint in away or derogate from any power to appoint a guar- 
other cases. dian 0 j? kj g p erson or property, or both, which is valid 
by the law to which the minor is subject. 

Power of the 7. (2 ) Where the Court is satisfied that it is 

order as to gw- for th® welfare of a minor that an order should be 
dainship. made — * 

* 

(a) appointing a guardian of his person or property, or 

both, or 

(b) declaring a person to be such a guardian, 
the Court may make an order accordingly. 

(2) An order under this section shall imply the removal of any 
guardian who has not been appointed by will or other instrument, 
or appointed or declared by the Court. 

(d) Where a guardian has been appointed by will or other 
instrument, or appointed or declared by the Court, an order under 
this section appointing or declaring another person to be guardian 
in his stead, shall not be made until the powers of the guardian 
appointed or declared as aforesaid have ceased under the provisions 
of this Act, 

^ o ers ^ 3 i e ^tied g. An order shall not be made under the last fore- 

oraer? P y ° r going section except on the application of — 

{a) the person desirous of being, or claiming to be, the 

guardian of the minor, or 

(&) any relative or friend of the minor, or 

(c) the Collector of the district or other local area within 

which the mjjior ordinarily resides, or in which he 

has property, or 

(d) the Collector having authority with respect to the class 

to which the minor belongs. 

9. (?) If the application is with respect to the 
jurisdiction™! guardianship pf the person of the minor, it shall bo 
entertain apph- made to the District Court having jurisdiction in the 
cation * place where the min<*r ordinarily resides. 

( 2 ) If the application is with respect to the ^rardianship pf 
the property of the minor, it may be made either to the District 
Court having jurisdiction in the place whese the minor ordinarily 
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resides, or to a District Court having jurisdiction in a place where 
he has property. * 

(3) If an application with respect to the guardianship of the 
' property of a minor is made to a District Court other than that 
having juiisdiction in the place where the minor ordinarily resides, 
the Couit may return the application if m its opinion the application 
would be disposed of more justly or conveniently by any other 
District Court having jurisdiction. 

10. (2) If the application is not made by the Collector, it shall 

Form of appk- be by petition signed and verified in manner prescribed 
cation. by the Code of Civil Procedure for the signing and 

verification of a plaint, and stating so far as can be ascertained, — 

(a) ^he name, sex, religion, date of birth, and ordinary 

residence of the minor ; 

(b) where the minor is a female, whether she is married, 

and, if so, the name and age of her husband ; 

(c) the nature, situation, and approximate value of the 

property, if any, of the mmnor : 

(d) the name and residence of the person having the cus- 

tody or possession of the person or propeity of 
the minor . 

(e) what near relations the minor has, and where they 

reside ; 

(/) whether a guardian of the person or property, or both, 
of the minor has been appointed by any person 
entitled or claiming to be entitled by the law to 
which the minor is subject to make such an ap- 
pointment -j 

{g) whether an application has at any time been made to 
the Court or to any other Court with respect to the 
guardianship of the person or propeity, or both, 
of the minor, and, if so, when, to what Court and 
with what result ; 

(ft) whether the application is for the appointment or^ de- 
claration of a guardian of the person of the minor, 
or of his propeity, or of both ; 

(i) where the application is to appoint a guardian, the 

qualifications of the proposed guardian ; 

(j) where the application is to declare a person to be a 

guardian, the grounds on which that person claims ; 
(ft) the pauses which have led to the making of the appli- 
cation ; and r 

(l) s&ch other particulars, if any, as may be prescribed, or 
as the nature of the application rendeis it necessary 
to state. 
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(2) If the application is made ^by the* Collector, it shall be by 
letter addressed to the Court and forwarded by post, or in such other 
manner as may be found convenient, and shall state as far as possible 
the particulars mentioned m sub-section (I) 

(. 3 ) The application must be accompanied by a declaration of 
the willingness of the proposed guardian to act, and the declaration 
must be signed by him and attested by at least two witnesses. 

* 13. (I) If the Court is satisfied there is ground for proceeding 

Procedure on on application, it shall fix a day for the hearing 
admission of ap- thereof, and cause notice of the application and of the 
plication date fixed for the hearing — 

(a) to be served in the manner directed in the Code of 
Civil Procedure on — 

(i) the parents of the minor if they are residing in British 

India, 

(ii) the person, if any, named in the petition or letter as 

having the custody or possession of the person or 
property of the minor, 

(iii) the person proposed in the application or letter to be 

appointed or declared guardian, unless that person 
is himself the applicant, and 

(iv) any other person to whom, in the opinion of the Court, 

special notice of the application should be given ; 
and 

(5) to be posted on some conspicuous part of the court- 
house, and of the residence of the minor, and othei- 
wise published m such manner as the Couit, subject 
to any rules made by the High Court undei this 
Act, thinks fit. 

(2) The Local Government may, by general or special order, 
require that, when any part of the pi operty described in a petition 
under section 10, sub-section (1), is land of which a Court of Wards 
could assume the superintendence, the Couit shall also cause a notice 
as aforesaid to be seived on the Collector m whose district the minor 
ordinarily resides, and on every Collector in whose district any por- 
tion of the land is situate and the Collector may cause the notice to 
be published m any manner he deems fit. 

(5) No charge shall be made by the Court or the Collector for 
the seivice or publication of any notice served or published under 
sub-section (2). 

12. ( 1 ) The Court may direct that the person, if 
any, having the custody of the minor shall pioduce him 
or cause him to 15fe produced at such place and time 
and before such person as it appoints, smd may make 
such oi del for the temporary custody and protection of 
the person or property of the minor as it thinks proper. 


Power to make 
interlocutory ol- 
der for produc- 
tion of minor 
and intenm 
protection of 
person and pro- 
perty. 
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(2) If the minor is a female who ought not to be compelled 
to appear in public, the direction under the sub -section (1) for her 
production shall require her to be produced in accordance with the 
customs and manners of the country. 

(3) Nothing in this section shall authorise— 

(a) the Court to place a female minor in the temporary 
custody of a person claiming to be her guardian on 
the ground of his being her husband, unless she i^ r 
already in his custody with the consent of her 
pai ents, if any, or 

(h) any person to whom the temporary custody and protec- 
tion of the property of a minor is entrusted to 
dispossess otherwise than by due course of law any 
* person in possession of any of the property. 

33. On the day fixed for the hearing of the application, or as 
Bearing of the soon afterwards as may be, the Court shall hear such 
evidence before evidence as may be adduced m support of or in opposi- 
makmgof order, tion to the application. 

14. (1) If proceedings for the appointment or declaration of 

Simultaneous a guardian of a minor are taken in more Courts than 
proceedings m one, each of those Courts shall, on being apprised of 
different Courts, the proceedings in the other Court or Courts, stay the 
proceedings before itself 

(2) If the Courts are both or all subordinate to the same High 
Court, they shall report the case to the High Court, and the High 
Court shall determine in which of the Courts the proceedings with 
respect to the appointment or declaration of a guardian of the minor 
shall be had. 

(3) In any other case in which proceedings are stayed under 
sub-section (1) the Courts shall report the case through the Local 
Government to the Governor-General in Council, and the Governor- 
General in Council shall determine in which of the Courts the pro- 
ceedings with respect to the appointment or declaration of a guardian 
of the minor shall be had. 

15. (I) If the law Eo which the minor is subject 

of decStioifof admits of his having two or more joint guardians of his 
several guar- person or property, or both, the Court may, if it 
* ans * thinks fit, appoint or declare them. 

(2) on the death of a father, being an European British sub- 
ject, who has, by will or other instrument to take effect on his death, 
appointed a guardian of his minor child, the Court may appoint 
the mother to be guardian of the child jointly with the guardian 
appointed by tlSe father. 

(3) On the death of a mother, being an European British subject 
who during the incapacity of the father of her minor child has, by 
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will or other instrument to take effect her death, appointed a guar- 
dian of the child, the Court may, the father becomes capable of 
acting, appoint him to be sole guardian of the child or guardian of 
the child jointly with the guardian appointed by the mother, as it 
thinks fit. 


( 4 ) Separate guardians may be appointed or declared of the 
person and Of 1 he property of a minor. 

* (5) If a minor has several pioperties, the Court may, if it thinks 

fit, appoint or declare a sepaiate guardian for any one or more of 


the properties. 

16. If the Court appoints or declares a guardian for any pro- 

Appointment or perty situate beyond the local limits of its jurisdiction, 
‘ * 1 * ' the Court having jurisdiction in the place where the 

property is situate shall, on production a certified 
copy of the order appointing or declaring the guardian, 
accept him as duly appointed or declared, and give 
effect tc the order. 

17. (I) In appointing or declaring the guardian of a minor, the 
Court shall, subject to the provisions of this section, 
be guided by what, consistently with the law to which 
the minor is subject, appeals m the circumstances to 
be for the welfare of the minor. 


declaration, o f 
guardian for pro- 
perty b e y o n d 
jurisdiction of 
the Court 


Matters to be con- 
sidered by the 
Court m appoint- 
ing guardian. 


( 2 ) In considering what will be for the welfare of the minor, 
the Court shall have regard to the age, sex, and religion of the minor, 
the character and capacity of the proposed guardian, and his nearness 
of kin to the minor, the wishes, if any, of a deceased parent, and any 
existing or previous relations of the proposed guardian with the minor, 
or his property. 

( 3 ) If the minor is old enough to form an intelligent preference, 
the Court may consider that preference. 

( 4 ) As between parents who are European British subjects ad- 
versely claiming the guardianship of the person, neither * parent is 
entitled to it as of right, but, other things being equal, if the minor 
is a male of tender years or a female, the minor should be given to 
the mother, and if the minor iz» a male of an age to require education 
and preparation for labour and business, then to the father. 

( 3 ) The Court shall not appoint or declare any person to be a 
guardian against his will. 

18. Where a Collector is appointed or declared by the Court in 
virtue of Ins office to be guardian of the person or pro- 
atciKiSf of perty, or both, of a minor, the older appointing or de- 
Coiiector m vir- clarmg him shall be deemed to authorise and require 
tue of office. the p erS0 n for the time being holding tUe office to act 
as guardian of the minor with respect to his person or property, or 
both as the case may be. ' 
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19. Nothing in this chapter shall authorise the Court to appoint 

„ . , . or declare a guardian of the property of a minor 

be appointed by whose pioperty is under the superintendence of a 
tbe Court in cer- Court of Wards, or to appoint or declare a guardian 
tain cases. of the person— 

(a) of a minor who is a married female, and whose husband 
is not, in the opinion of the Court* unfit to be guai- 
dian of her person, or, r , 

(5) subject to the provisions of this Act with respect to 
European British subjects of a minor whose father 
is living, and is not, in the opinion of the Court, 
unfit to be guardian of the person of the minor, or, 

(c) of a minor whose pioperty is under the superintendence 
v of a Court of Wards competent to appoint a guar* 
dian of the person of the minor. 

CHAPTER III. 

Duties, Rights, and Liabilities op Guardians. 

General. 

20. ( 1 ) A guardian stands in a fiduciary relation to his ward 
Fiduciary reia- an d, save as P r0V1 ded by the will or other instrument, 

tion of guardian if any, by which he was appointed, or by this Act, 
to ward. he muS t not make any profit out of his office. 

(2) The fiduciary relation of a guardian to his ward extends to 
and affects purchases by the guardian of the property of the ward, 
p.nd by the ward of the property of the guardian, immediately or 
soon after the ward has ceased to be a minor, and generally all trans- 
actions, between them while the influence of the gu^udian still lasts 
or is recent. 

21. A minor is incompetent to act as guardian of any minor 
Capacity - of exce P t ^ ls own wife or child or ? where he is the manag- 

mmors to act as mg member of an undivided Hindu family, the wife 
guardians. or child of another minor member of that family. 

22. ( 1 ) A guardian appointed or declared by the Court shall 

Remuneration of be entitled to such allowance, if any, as the Court 
guardian. thinks fit for his care and pains in the execution of 

bis duties. 

(2) When an officer of the Government, as such officer, is so 
appointed or declared to be guardian, such fees shall be paid to the 
Government out of the property of the waid as the Local Govern- 
ment, by general or special order, directs. 

23. A Collector appointed or declared by the Court to be guardian 
Control ef Col- <>of the person or propeity, or both, of a minor, shall 

lector as guar- in all matters connected with the guardianship of his 
dian * ward, be subject to the control of the Local Govern- 
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men t, or of such authority as that Government, by notification in the 
official Gazette appoints in this behalf. 

Guardian of the Person . 

24. A guardian of the person of a ward is charged with the 

Duties of guar- custody of the ward, and must look to his support, 
cUau of t h $ health, and education, and such other matters as the 
person. law £ 0 which the ward is subject requires. 

25. (i) If a ward leaves or is removed from the custody of a 
Title of guar- guardian of his person, the Court, if it is of opinion 

dian to custody that it will be for the welfare of the ward to return 
of ward. to custody of his guardian, may make an order 

for his return, and for the purpose of enforcing the order may cause 
the ward to be arrested and to be delivered into the custody of 
the guardian. * 

(2) For the purpose of arresting the ward, the Court may exer- 
cise the power conferred on a Magistrate of the first class by section 
100 of the Code of Criminal Procedure, 1882. 

(3) The residence of a ward against the will of his guardian 
with a person who is not his guardian does not of itself terminate 
the guardianship. 

26. (1 ) A guardian of the person appointed or declared by the 

Removal of ward Court, unless he is the Collector or is a guardian ap- 
from jurisdic- pointed by will or other instrument, shall not, without 
tlon the leave of the Court by which he was appointed or 

declared, remove the ward from the limits of its jurisdiction except 
for such purposes as may be prescribed. 

( 2 ) The leave granted by the Court under sub-section (1) may 
be special or general, and may be defined by the order granting it. 

Guardian of property. 

27. A guardian of the property of a ward is bound to deal there- 
Duties of guar- with as carefully as a man of ordinary prudence 

dian of property, would deal with it if it were his own, and, subject to 
the provisions of this chapter, h3 may do all acts which are reasonable 
and proper for the realisation, protection, or benefit of the property. 

28. Where a guardian has been appointed by will or other ms- 
Powers of tea- trument, his power to mortgage or charge, or transfer 

tamentary guar- by sale, gift, exchange, oi otherwise, immoveable 
dian ’ property belonging to his ward, is subject to any 

restriction which may be imposed by the instrument, unless he has 
under this Act been declared guardian, and the Court which made 
the declaration permits him by an order m writing, notwithstanding 
the restriction, to dispose of any immoveable property specified in 
the order m a manner permitted by the order. « 
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Limitation of 
powers of guar- 
dian of property 
appointed or dec- 
lared by the 
Court. 

(«) 


(h) 


29. Where a.person other than a Collector, or than 
a guardian appointed by will or other instrument 
nas been appointed or declared by the Court to be 
guardian of the property of a ward, he shall not, with- 
out the previous permission of the Court, — 
mortgage or charge, or transfer by sale, gift, exchange, 
or otherwise, any part of the immoveable property 
of his ward, or \ 

lease any part of that property for a term exceeding 
five years or for any term extending more than 
one yeai beyond the date on which the ward will 
cease to be a minor. 


Voidability of 


30. 


in contravention 
of section 28 or 
section 29. 


A disposal of immoveable property by < 

.x <• , of the two last 

the instance of any other 


““ ,s: **. . sst 


mg sections is voidable 
person affected thereby. 


at 


Practice with 31. (I) Permission to the guardian to do any of 

Stag “*££ * he !? entioned in section 29 shall not be granted 
fers under sec- by ^he Court except in case of necessity or for an 
tion 29 . evident advantage to the ward. 

(2) The order granting the permission shall recite the necessity 
or advantage, as the case may be, describe the property with respect 
to which the act permitted is to be done, and specify such conditions, 
if any, as the Court may see fit to attach to the pei mission : and it 
shall be recorded, dated, and signed by the Judge of the Court with 
his own hand^ or, when from any cause he is prevented from record- 
ing the Older with his own hand, shall be taken down in writing 
from his dictation, and be dated and signed by him. 

(J) The Court may in its discretion attach to the permission 
the following among other conditions, namely : — 

{a) that a sale shall not be completed without the sanction 
of the Court ; 

(&) that a sale shall be made to the highest bidder by 
public auction before the Court or some person 
specially appointed *oy the Court for that purpose, 
at a time and place to be specified by the Court, 
after such proclamation of the intended sale as the 
Court, subject to any rules made under this Act 
by the High Court, directs : 

(c) that a lease shall not be made in consideration of a 

premium, or shall be made for such term of years 
and subject to ruch rents and covenants as the 
Court directs ; 

(d) that the^ whole or any part of the proceeds of the act 

permitjted shall be paid into the Court by the 
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guardian, to be disbursed therefrom or to be invest- 
ed by the Court on prescribed securities, or to be 
otherwise disposed of as the Court directs. 

(4) Before granting permission to a guardian to do an act men- 
tioned in section 29, the Court may cause notice of the application 
for the permission to be given to any relative or friend of the ward 
who should, in its opinion, receive notice thereof, and shall hear and 
record the statement of any peison who appears in opposition to the 
application. 

32. Where a guardian of the property of a ward has been ap- 

Variation of pointed or declared by the Couit, and such guardian 
poweis of guar- is not the Collector the Court may, from time to time, 
a ial omted r oi P dec^ hy order, define, restrict, or extend his powers with 
lared by the respect to the property of the waid^n such manner 
Court. and to such extent as it may consider ‘ to be for the 

advantage of the ward and consistent with the law to which the 
ward is subject. 

Eight of guar- 33. (1) A guardian appointed or declaied by the 

dxan so appoint- Court may apply by petition to the Court which 
app°iy de< to red the appointed or declared him for its opinion, advice, or 
Court for opim- direction on any present question respecting the man- 

on m manage- agement or administration of the property of his 
meat of property b r r J 

of ward. war a. 

(2) If the Court considers the question to be proper for sum- 
mary disposal, it shall cause a copy of the petition to be served on, 
and the hearing thereof may be attended by, such of the persons 
interested in the application as the Couit thinks fit. 

(5) The guardian stating in good faith the facts in the petition, 
and acting upon the opinion, advice, or direction given by the Court 
shall be deemed, so far as regards his own responsibility, tG 
have perfoimed his duty as guardian in the subject-matter of the 
application. 

Obligations on 34. Where a guardian of the property of a ward 
perty 1 appointed ^ ias been appointed or declared by the Court, and 
or declared by such guardian^s not the Collector, he shall. — 
the Court. 

(a) if so required by the Court, give a bond, as nearly as may 

be m the prescribed form, to the Judge of the Court 
to enure for the benefit of the Judge for the time 
being, with or without sureties, as may be prescrib- 
ed, engaging duly to account for what he may 
receive in respept of the property of the ward. 

(b) if so required by the Court, deliver to #ie Court, within 

six months from the date of his appointment or 
declaration by the Court, or such other time as the 
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Court directs^ a statement of the immoveale pro- 
perty belonging to the ward, of the money and other 
moveable property which he has received on behalf 
of the ward up to the date of delivering the 
statement, and of the debts due on that date to or 
from the ward ; 

(c) if so required by the Court, exhibit his accounts in the 
Court at such times and in such form as the Court r 
from time to time directs ; 

{d) if so required by the Court, pay into the Court at such 
times as the Court directs the balance due from 
him on those accounts, or so much thereof as the 
Court directs ; and 

(e ) apply for the maintenance, education, and advancement 
of the ward and of such persons as are dependant 
on him, and for the celebration of ceremonies to 
which the ward or, any of those persons may be a 
party, such portion of the income of the property 
of the ward as the Court from time to time directs, 
and if the Court so directs, the whole or any part 
of that property. 

35. "Where a guardian appointed or declared by the Court has 

given a bond duly to account for what he may receive 
guardian a where ln respect of the property of his ward, the Court may, 
administration- on application made by petition, and on being satisfied 
bond was taken, that the engagement of the bond has not been kept, 
and upon such terms as to security, or providing that any money 
received be paid into the Court or otherwise as the Court thinks fit, 
assign the bond to some proper person, who shall thereupon be en- 
titled to sue on the bond in his own name as if the bond had been 
originally given to him instead of to the Judge of the Court, and 
shall be entitled to recover thereon, as trustee for the ward, in respect 
of any breach thereof. 

36. (1) Where a guardian appointed or declared by the Court 

has not given a bond as aforesaid, any person, with 
guardian & where the leave of the Court, may, as next friend, at any 
administration- time during the continuance of the minority of the 
bond was not war d, and upon such terms as aforesaid, institute a 
wsa * suit against the guardian, or, in case of his death, 

against his representative, for an account of what the guardian has 
received in respect of the property of the ward, and may recover m 
the suit, as trustee for the ward, such amount as may be found to 
be payable by the guardian or his representative, as the case may be. 

(£)> The pro^sions of sub-section (1) shall, so far as they relate 
to^a suit against a guardian, be subject to the provisions of section 
440 of the Code of Civil Pi^cedure as amended by this Act. 
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37. Nothing in either of the Jwo last foregoing sections shall 
be construed to deprive a ward or his representative 
iityfof er guarStt m J remedy against *his guardian,or the representa- 
as trustee. tion of the guardian, which, not being expressly pro- 

vided in either of those sections, any othei beneficiary 
or his representative would have against his trustee or the representa- 
tive of the -trustee. 

Termination of guardianship. 

Right of sur- 38* On the death of one of two or more joint guar- 
vivorsiup among dians, the guardianship continues to the survivoi or 
joint 'guardians. sur viv 0 rs until a further appointment is made by 
the Court. 

39. The Court may, on the application of any person interested, 
Removal of or of its own motion, remove a guardmn appointed or 
guardian declared by the Court, or a guardian appointed by will 

or other instrument, for any of the following causes, namely : — 

(a) for abuse of his trust ; 

{b) for continued failure to perform the duties of his 
trust ; 

(c) for incapacity to perform the duties of his trust ; 

(d) for ill-treatment, or neglect to take proper care, of his 

ward ; 

( e ) for contumacious disregard of any provision of this Act 

or of any order of the Court ; 

(/) for conviction of an offence implying, iu the opinion 
of the Court, a defect of character which unfits 
him to be the guardian of his ward ; 

( g ) for having an interest adverse to the faithful per- 
formance of his duties ; 

(A) for ceasing to reside -within the local limits of the juris- 
diction of the Court ; 

(i) in the case of a guardian of the property, for ban- 
kruptcy or insolvency *, 

(i ) by reason of the guardianship of the guardian ceasing, 
or being liable to cease, under the law to which the 
minor is subject 

Provided that a guardian appointed by will or other instrument, 
whether he has been declared under this Act or not, shall not be 

(a) for the cause mentioned in clause (g) unless the ad- 

verse interest accrued after the death of the person 
who appointed him, or it iss hown that that person 
made and mairftainted the appointment in ignorance 
of the existence of the adverse mt^est, or 

(b) for the cause mentioned m clause (h) unless such guar- 

dian has taken up such a residence as, in the opinion 
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of the- Courtf renders it impracticable for him to 
discharge the functions of guardian. 

40. (7) If a guardian appointed or declared by the Court 
Discharge of desires to resign his office, he may apply to the Court 
guardian to be discharged. 

(2) If the Court finds that there is sufficient reason for the 
application, it shall dischaige him, and, if the guardian making the 
application is the Collector, and the Local Government approves rr 
of his applying to be discharged, the Court shall in any ease dis- 
charge him. 

Cessation of au- 41. (1) The powers of a guardian of the person 

Wo£ guar- 

(a) by his death, removal, or discharge ; 

( b ) by the Court of Wards assuming superintendence of the 

person of the ward ; 

(c) by the ward ceasing to be a minor ; 

(d) in the case of a female ward, by her marriage to a 

husband who is not unfit to be guardian of her 
person, or, if the guardian was appointed or dec 
lared by the Court, by her marriage to a husband 
who is not, in the opinion of the Court, so 
unfit ; or, 

(e) in the case of a ward whose father was unfit to be 

guardian of the person of the ward, by the father 
ceasing to be so, or if the father was deemed by 
the Court to he so unfit, by his ceasing to be sc 
in the opinion of the Court. 

(2) The powers of a guardian of the property cease — 

(a) by bis death, removal, or discharge ; 

(5) by the Court of Wards assuming superintendence of 
the property of the ward ; or 

(c) by the ward ceasing to be a minor. 

(3) When for any cause the poweis of a guardian cease,. the 
Court may require him or, if he is dead, his representative to deliver 
as it directs any property in his possession or control belonging to 
the ward, or any accounts in his possession or control relating to 
any past or present property of the ward. 

(4) When he has delivered the property or accounts as required 
by the Court, the Court may deelare him to be discharged from 
his liabilities save as regards any fraud which may subsequently 
be discovered. 

42. When a guardian appointed or declared by the Court is 
discharged, or, under the law to which the ward 
imKso^ ent to * s subject, ceases to be entitled to act, or when any 
guardian dead, such guardian or a guardian appointed by will or other 
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discharged, or instrument is removed or dies, the 1 Court, of its own 
removed, motion* or on applicaticp under Chapter II., may, if 

the ward is still a minor, appoint or declare another guardian of his 
person or property, or both, as the case may be. 

CHAPTER IV. 

Supplemental Provisions. 

Orders lor re- 43, (i), The Court may, on the application of 

inet^or^proceed- an y persion interested or of its own motion, make an 
ings of guar- order regulating the conduct or proceedings of any 
^rcememf 6 of guaidian appointed or declared by the Court, 
those orders. 

(2) Where there are more guardians than one of a ward, and 
they are unable to agree upon a question affecting his welfare, any 
of them may apply to the Court for its direction* and the Court may 
make such order respecting the matter in difference as it thinks fit. 

(3) Except where it appears that the object of making an order 
under "sub-section (1) or sub-section (2) would be defeated by the 
delay, the Court shall, before making the order, direct notice of the 
application therefor or of the intention of the Court to make it, as 
the case may be, to be given* in a case under sub-section (1), to the 
guardian or, in a case under sub-section (2), to the guardian who has 
not made the application. 

(4) In case of disobedience to an order made under sub-section 
(1) or sub-section (2), the Older may be enforced in the same manner 
as an injunction granted under section 492 or section 493 of the 
Code of Civil Procedure, in a case under sub -section (1), as if the ward 
were the plaintiff, and the guardian weie the defendant, or, m a case 
under sub-section (2), as if the guaidian who made the application 
were the plaintiff, and the other guardian were the defendant. 

(5) Except in a case under sub-section (2), nothing in this 
section shall apply to a Collector who is* as such, a guardian. 

44. If, for the purpose or with the effect of preventing the 

Penalty for re- Court from exercising its authority with respect to 
movai of ward a ward, a guardian appointed or declared by the Court 
from juristic- removes the ward from the limits of the 3urisdietion 
Citu1 ’ of the Court m contravention of the provisions of 

section 26, he shall be liable, by order of the Court, to fine not ex- 
ceeding one thousand rupees, or to imprisonment in the civil jail for 
a term which may extend to six months. 

Penalty for 45. m In the following cases, namely . 
contumacy. % . 

(a) if a person having the custody of a minor fails to produce 
him or cause him to be produces! m compliance 
with a direction under section 12, sub-section (1), or 
to do his utmost to compel the minor to return 
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to the custody of his guardian in obedience to an 
order under section 25, sub-section (1), or 
(5) if a guardian appointed or declared by the Court fails 
to deliver to the Court, within the time allowed by 
or under clause (b) of section 34, a statement re- 
quired under that clause, or to exhibit accounts in 
compliance with a requisition under clau^b (e) of that 
section, or to pay into the Court the balance due" 
from him on those accounts in compliance with 
a requisition under clause (cl) of that section, or 
( c ) if a person who has ceased to be a guardian, or the 
representative of such a person, fails to deliver any 
property or accounts in compliance with a requisi- 
» tion under section 41, sub-section (3), 
the person, guardian, or representative, as the case may be, shall be 
liable, by order of the Court, to fine not exceeding one hundred rupees, 
and in case of recusancy to further fine not exceeding ten lupees for 
each day after the first during which the default continues, and not 
exceeding five hundred rupees in the aggregate, and to detention in 
the civil jail until he undertakes to produce the minor or cause him 
to be produced, or to compel his return, or to deliver the statement, 
or to exhibit the accounts, or to pay the balance, or to deliver the 
property or accounts, as the case may be. ’ 

(2) If a person who has been released from detention on giving*' 
an undertaking under snb-section (1) fails to carry out the under- 
taking within the time allowed by the court, the Court may cause 
Mm to be arrested and recommitted to the civil jail. 

rt . 46. (1) The Court may call upon the Collector, 

Collectors and or upon any Court subordinate to the Couit, for a re- 
Snbordmate * port on any matter arising in any proceeding under 
Courts. this an( j treat the report as evidence. 

(2) For the purpose of preparing the report the Collector or 
the Judge of the subordinate Court, as the case may be, shall make 
such inquiry as he deems necessary, and may for the purposes of 
the inquiry exercise any power of compelling the attendance of a 
witness to give evidence or produce a' document which is conferred 
on a Court by the Code of Civil Procedure 
Orders appeal- 47. An appeal shall lie to the High Court from an 
order made by a District Court, — 

(a) under section 7, appointing or declaring or refusing 

to appoint or declare a guardian ; or, 

(b) under ^section 9, sub-section (3), returning an ap- 

plication ; or, 

(c) unchr section 25, making or refusing to make an order 

for the return of a ward to the custody of his 
guardian ; or, 
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(d) under section 26, refuting leave for the removal of a 

ward from the limits of jurisdiction of the Court, 
or imposing conditions with respect thereto ; or, 

(e) under section 28 or section 29, refusing permission to 

a guardian to do an act referred to in the section ; 
or, 

(/') under section 32, defining, restricting, or extending the 
powers of a guardian ; or, 

( 9 ) undei section 39, removing a guardian ; or, 

(h) under section 40, refusing to discharge a guardian ; 'or, 
M under section 43, regulating the conduct or proceedings 
of a guardian or settling a matter in difference 
between joint guardians, or enforcing the order ; or, 
0 ) under section 44 or section 45, imposing a penalty. 

48. Save as provided by the last foregoing section and by 
Finality of section 622 of the Code of Civil Procedure, an order 

other orders made under this Act shall be final, and shall not be 
liable to be contested by suit or otherwise. 

49. The costs of any proceeding under this Act, including the 

°Costs costs of maintaining a guardian or other person in the 

civil jail, shall, subject to any rules made by the High 
Court under this Act, be m the discretion of the Court in which the 
proceeding is had. 

50. (1) In addition to any other power to make rules conferred 

Power of High expressly or impliedly by this Act, the High Court 
Court to make may from time to time make rules consistent with 
rules ’ tins Act — 

(a) as to the matters lespecfcing which, at the time at which 

reports should be called for from Collectors and 
subordinate Coin ts ; 

( b ) as to the allowances to be granted to, and the security* 

to be required from, guardians, and the cases m 
which such allowances should be granted ; 

(c) as to the procedure to be followed with respect to > 

applications!^ guardians for permission to do acts 
referred to in sections 28 and 29 ; 

(i d ) as to the circumstances in which such requisitions as 
are mentioned in clause (a), (5), (c), and ( d ) of 
section 34 should be rfiade ; 

(< e ) as to the pieservation of statements and accounts deli- 
vered and exhibited by guardians ; 

(f) as to the inspection^: those statements and accounts by 

persons interested ; ^ 

( g } as to the custody of money, and securities for money, 
belonging to wards ; 
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(Ji) as to the securities on which money belonging to wards 
may be invested ; 

(?) as to the education of wards for whom guardians, not 
being Collectors, have been appointed or declared 
by the Court ; and, 

(j) generally, for the guidance of the Courts in carrying out 
the purposes of this Act. r 

(2) Rules under clauses (a) and (i) of sub-section (1) shall- r 
not have effect until they have been approved by 
the Local Government, nor shall any rule under 
this section have effect until it has been published 
in the Official Gazette. 

51. A guardian appointed by, oi holding a certificate of adminis- 

tration fioni, a Civil Couit under any enactment re- 
Act P to C guardians pealed by this Act, shall, save as may be prescribed, be 
already appom- subject to the piovisions of this Act, and of the rules 
ted by Court. made under it, as if he had been appointed or declaied 
by the Court under Chapter II. 

52. In section 3 of the Indian Majority Act, 1875, for the words 
Amendment of “ every minor of whose peison or property a guardian 

Indian Majority has been or shall be appointed by any Court of Justice, 
Acfc * and every minor under the jurisdiction of any Court 

of Wards,” the following shall be substituted, namely, — 

(t every minor of whose person or property, or both, a guardian? 
other than a guardian for a suit within the meaning of Chapter XXXI 
of the Code of Civil Procedure, has been or shall be appointed or 
declared by any Court of Justice before the minor has attained the 
age of eighteen years, and every minor of whose property the 
superintendenee has been or shall be assumed by any Court of wards 
before the minor has attained that age.” 

£Sl2r&& 53. Capter XXXI of the Code of Civil Procedure 

of the Code of shall be amended as follows, namely : — 

Cml Procedure. 

A . — To section 44 of the said Code" the following shall be added, 
namely : 

“ If a minor has a guardian appointed or declared by an authority 
competent m this behalf, a suit shall not be instituted on behalf of 
the minor by any person other than such guardian except with the 
leave of the Court granted after notice to such guardian and after 
hearing any objections which he may desire to make with respect 
to the institution of the suit, and' the Court shall not grant such 
leave unless it c is of opinion that it is for the welfare of the minor 
that the peison proposing to institute the suit in the name of the 
mmor should be peimitted to do so. ,? 
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£.-Jo section 443 of the said Cqde the, following shall be added, 
namely : — 

“ Where an authority competent in this behalf has appointed 
or declared a guardian oi guardians of the person or propei ty, or 
both, of the minor, the Court shall appoint him or one of them, as 
the case may be, to lie the guardian for the suit under this section, 
unless it considers, for reasons to be recoided by it, that some other 
person ought to be so appointed.” 

C, — After section 446 of the said Code the following shall be 
added namely — 

“ If the next friend is not a guardian appointed or declared by 
an authority competent in this behalf, and an application is made by 
a guardian so appointed or declared who desires to be himself appoin- 
ted m the’place of the next friend the Court shall remove the next 
friend, unless it considers, for reasons to be recorded by it, that the 
guardian ought not to be appointed the next friend of the minor.” 

D. — For section 461 of the said Code the following shall be 
substituted, namely ; — 

Receipt fty ne^t “461. (1) A next friend or guardian for the suit 

dian ^ not, without the leave of the Com t, receive any 
property tinder money or other moveable property on behalf of a 
decree for minor, j^inor, either — 

(a) by way of compromise before decree or order, or 

(b) under a decree or order in favour of the minor. 

e( (2) Wheie the next fnend or guardian for the suit has not 
been appointed or declared by compentent authority to* be guaidian 
of the property of the minor, or, having been so appointed or declared, 
is under any disability known to the Court &o receive the money or 
other moveable property, the Court shall, if it grants him leave to 
receive the property, require such secunty and give such dneetions as 
will, in its opinion, sufficiently protect the property from waste and 
ensure its proper application ” 

“ E. — For section 464 of the said Code as amended by the Civil 
Procedure Code Amendment Act, 1888, the following shall be substi- 
tuted, namely . — 

* k 464. Nothing in this Chapter applies to a Sovereign Prince or 
ruling Chief suing or being sued, in the name of his 

CteftandwaTda £ tate > ,°“ b « n S SB ? d > /section of the Governor- 
of Court, General m Council or a Local Government, m the 

name of an agent or in any other name, or shall be 
construed to affect, or m any way derogate from, the provisions 
of any local law for the time being in force relating to suits by or 
against minors or by or against fanatics or other" peisons of unsound 
mind. 
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THE SCHEDULE 
Enactments Eepealed. 
({See section 2.) 


Humber and year 


Title or subject. 


Extent of repeal. 


Acts of the Governor-General in Council . 


XIY of 1858 .. 
XL. of 1S58 

IX of 1861 ... 

« 

XX. of 1864 ... 
XIY of 1869 ... 

VII. of 1870 

(• 

IY. of 1872 ... 
XIX. of 1873 

XIII. of 1874 
XV of 1874 . 

XX of 1875 ... 
XVIII, of 1876 


Minors (Madras) 
Minors (Bengal) 

Mmois 


The whole 

So much as [has not been re- 
pealed 

The whole 


Minors (Bombay) 


The whole. 


Bombay Civil Courts So much of the last paragraph 
Act, 1869. of section 16 as has not been 

repealed. 


Court-fees Act, 1870 


Section 1 9H, and article 10 of 
Schedule I 


Punjab Laws Act, 1872 


Se far as it relateo to Act XL. 
of 1858. 


North- Western Pro- Section 258. 

vinces Land-revenue 
Act, 1873. 

European British Minors, The whole. 
Act, 1S74 r 


Laws Local Extent Act, 
1874 


So far as it relates to any 
enactment repealed by this 
Act 


Central Provinces Laws 
Act, 1875 

r <r 


So far as it relates to "Act XL. 
of 1858 


lOudh Laws Act. 1876 ... 


So far as it relates to Act XL. 
of 1858. 
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THE SCHEDULE — (continued.) 

i 

Enactments Repealed — ( continued.) 



( Sec section 2 ) 

Number and year 

Title or subject. 

Extent of repeal. 

XIII. of 1879 ... 

Oudh Civil Courts Act, 
1869. 

Clause (1) of section 25 relat- 
ing to proceedings under 
Acts XL. 0^1858 and IX. of 
1861. 

XIV of 1882 ... 

Code of Civil Procedure 

The second paragraph of sec- 
tion 443. 

XVIII. of 1884 ... 

Panjab Courts Act, 1884 

So much of section 29 as has 
not been repealed. 

XVII. of 1885 ... 

Central Provinces Go- 
vernment Wards Act, 
1885. 

Section 5. 

XII. of 1887 ... 

Bengal, North -Western 
Provinces, and Assam 
Civil Courts Act, 18S7 

Clause (b) of section 23, of 
sub-section (2) 

XI. of 1889 ... 

Lower Burma Court." 
Act, 1889 

The words to be and ** in 
.section 99, sub-section (1), 
and section 302, so far as it 
i elates to Act XIII. of 1874. 


JJadras Regulations . 

of 1804 ... 

Court of Wards ... j 

1 

i 

| 

i Section 20 and so much of sec- 
| tions 21 and 22 as relates to 
j persons and pioperty of 

j mmois not subject to the 

superintendence of the Court 
of Wards. 

X. of 1831 . 

Minors’ Estates ... j Section 3. 

Regulations under the Statute SB Victoria^ Chapter 3 . 

IX. of 1874 . 

i 

Arahau Hill District 
Laws. , 

So far as it relates to Acts XL. 
of 1858 and IX of 1861. 



ACT NO. IX ‘OF 1875. 


Passed by the Governor General of India in Council. 

{Received the assent of the Governor General on the 2nd March 

1875.) 


An Act to amend the Law respecting the age of majority. 

Whereas, in the case of persons domiciled in British India, it is 
Preamble expedient to piolong the period of nonage, and to 
' rc "‘ ilMiU ^ attain more uniformity and certainty respecting the 
age of majority than now exists ; It is hereby enacted as follows 

Short title L This Act may be called “The Indian Majority 

Act, 1 575 

It extends to the whole of British India, and, so far as legards 
T , , subjects of Her Majesty, to the dominions of Princes 

a ex en * and States in India in alliance with Her Majesty ; 

Commencement and it shall come into force and have effect only on 
and operation. the expiration of three months fiom the passing thereof. 

% Nothing herein contained shall affect — 

(a) the capacity of any poison to act in the following 

matters" (namely), — Mamage, Dower, Di\ctce, and 
Adoption ; 

(b) the religion or religions rites and usages of any class 

of Hei Majesty's subjects m India, or 

(c) the capacity of >.nr person who befoie this Act comes 

into force has attained majority under the law 
applicable to him. 

3. Subject as aforesaid,* every minor of whose peison or pio- 
Age of nu- P er ty> or both, a guardian, other than a guardian for 
jonty of persons a suit within the meaning of Chapter XXNI of the 
domiciled m Code 0 £ Civil Procedure has been oi shall be appointed 
11 1S n ia ‘ or declared by any^Court of Justice' before the minor 
has attained the age of eighteen years and every jjiinor of whose 


See Act VIII of 1890, S.^52. 
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property the superintendence has been or shall be assumed by any 
Court of Wards befoie the mirror has attained that age, shall, not- 
withstanding anything contained in the Indian Succession Act (No. 
X of 1865) or in any other enactment, be deemed to have attained 
his majority when he shall have completed his age of twenty-one 
years and not before. f 

Subject as aforesaid, every other person domiciled in British^ 
India, shall be deemed to have attained his majority when he shall 
have completed his age of eighteen yeais and not before 

4. In computing the age of any peison, the day on which he 
Age of rnajo- was born is to be included as a whole day, and he shall 
nty how com- be deemed to have attained majority, if he falls within 
puted. r the first paragraph of section thiee, at the beginning 

of the twenty-first anniversary of that day, and if he falls within the 
second paiagraph of section three, at the beginning of the eighteenth 
anniversary of that day. 

lllvstrations. 

(a) Z is born in British India on the fiist day of Januaiy, 1850, 
and has a British Indian domicile A guaidian of his person is ap- 
pointed by a Com t of Justice. Z attains majority at the first moment 
of the first day of January, 18*71. 

(b) Z is born m British India on the twenty-ninth day of 
February, 1852, and has a British Indian domicile. A guaidian of 
his property is appointed by a Court of Justice Z attains majority 
at the first moment of the twenty-eighth day of February, 1873. 

(c) Z is born on the first day of January, 1850. He acquires 
a domicile in British India. No guardian is appointed of his peison 
or pioperty by any Court of Justice, nor is he under the jurisdiction 
of any Court of Wards Z attains majonty at the first moment of 
the first day of January, 1868. 



ACT NO. Ill -OF 1872 


Passed 'ey the Governor General of India in Council. 

(Received the assent of the Governor General on the 22nd March 

1872 ) 


An Act to provide a form of Marriage in certain cases. 


Whereas it is expedient to provide a foim of marriage for per- 
sons who do not profess the Chnstian, Jewish, Hindu, 
Preamble. Mahomedan, Parsi, Buddhist, Sikh or Jaina religion, 
and to legalize certain marriages the validity of which is doubtful ; 
It is hereby enacted as follows — 


Local extent. * This Act extends to the whole of British India,* 

Conditions upon 2 Mai riages may be celebiated under this Act 

which marriages between persons neither of whom professes the Chris- 
SS de fiipwp? ay thm or the Jewish, or the Hindu or the Mahomedan, 
° or the Paisi or the Buddhist, oi the Sikh or the Jaina 

religion, upon the following conditions : — 

(1) — Neithei party must, at the time of the mamage have a 
husband or wife living 

(2) — The man must have completed hi* age of eighteen yeais, 
and the woman her age of fouiteen years, according to the Gregorian 
calendar : 

(3) — Each party must if he or she has not completed the age of 
twenty-one years, have obtained the consent of Ins oi her father or 
guatdian to the mamage . 

(4) — The parties mast nobbe related to each other in any degree 
of consanguinity or arhmcy which would, accmdmg to any law to 
which either of them is subject, reader a marriage between them, 
illegal. 

1st Proviso. — No such law oi custom, other than one relating to 
consanguinity or affinity, shall prevent them fiom marrying, 

2nd Proviso. — No law or custom as to consanguinity shall pre- 
vent them from many mg, unless a relationship* can be tiaced be- 
tween the parties through some common ancestor, % who stands to 


See Act XVI of 1S7A 
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each of them in a nearer relationship than that of great- great-grand- 
father or great-great-grandmother, or unless one of the parties is the 
lineal ancestor or the brother or sister of some lineal ancestor, of 
the other. 

3. The Local Government may appoint one or more Registrars 
Appointment under this. Act, either by name or as holding any office 
of Mairiage Re- for the time being, for any portion of the territory 
gistiais. subject to its administration. The officer so appointed 

shall be called 4 Registrar of Mai nages under Act III of 1872/ and 
is hereinafter referred to as ‘ the Registrar.’ The portion of territory 
for which any such officer is appointed shall be deemed his district. 

One of tte 4 When a marriage is intended to be solemnized 
§edmamage te to under this Act, one of the parties must give notice in 

give notice to Writing to the Registrar, before whom it is to be 

Registrar solemnized. 

The Registrar to whom such notice is given must be the Registrar 
of a district within which one at least of the parties to the marriage 
has resided for fourteen days before such notice is given. 

Such notice may be m the form given in the first schedule to 
this Act. 

5. The Registrai shall file all such notices and keep them with 

the recoids of his office, and shall also forthwith enter 
fiied 0t and t0 copy a true C0 Py o£ every such notice in a book to be for 
entered m the that purpose furnished to him by the Government, 
Marriage Notice £ 0 b e called the “ Marriage Notice Book under Act 
‘ °° iVt III of 1872,’ J and such book shall be open at all rea- 

sonable times, without fee, to all persons desirous of inspecting the 
same. 

6. Fourteen days after notice of an intended marriage has been 
Objection to given under section four, such marriage may be 

marriage. solemnized, unless it has been previouly objected to in 

the manner hereinafter mentioned. 

Any person may object to any such marriage on the ground that 
it would contravene some one or more of the conditions prescribed in 
clause (l), (2), (3) or (4) of section two* 

The nature of the objection made shall be recorded in wiitmg 
by the Registrar, in the register, and shall, if necssary, be read over 
and explained to the person making the objection, and shall be signed 
by him or on his behalf. 

7. On respect of such notice of objection the Registrar shall 
Procedure on not proceed to solemnize the marriage until the lapse 

receipt of objeo- of fourteen days froffi the receipt of such .objection, if 
tl0n - there be a Court of competent jurisdiction open at 

the time, or, if there be no such Court open at the time, until the 
lapse of fourteen days from the opening of such Court. 
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The person objecting to the intended, marriage may file a suit 
Objector may in any Civil Court having local jurisdiction (other than 
file suit. a Court of Small Causes) for a declaratory decree, 

declaring that such marriage would contravene some one or more of 
the conditions prescribed in clause (1), (2), (3) or (4) of section two. 

8. The officer before whom such suit is filed shall thereupon 
Certificate of & lve the person presenting it a certificate to the 

fiimg of suit to effect that such suit has been filed. If such cert*? 
Ee^istrlr d ^ cate lodged with the Registrar within fourteen 
days from the receipt of notice of objection if there 
be a Court of competent junsdietion open at the time, or if there be 
no such Couit open at the time, within fourteen days of the opening 
of such Court, the marriage shall not be solemnized till the decision of 
such Court has been given and the period allowed by kw for appeals 
from such decision has elapased , or, if there be an appeal from such 
decision, till the decision of the Appellate Corn t has been given. 

If such certificate be not lodged m the manner and within the 
period prescribed m the last preceding paragiaph, or if the decision 
of the Court he that such marriage would not contravene any one or 
more of the conditions presented m clauses (1), (2), (3) or (4) of 
section two, such marriage may be solemnized. 

If the decision *of such Court be that the mairiage in question 
would contravene any one or more of the conditions prescribed in 
clauses (1), (2), (3) or (4) of section two, the marriage shall not be 
solemnized. 

9. Any Court m which any such suit as is refen ed to in section 
Court may seven 1S filed, may, if it shall appear to it that the 

fine when objec- objection was not reasonable and bond fide , inflict a fine, 
tiou not reason- n0 £ exceeding one thousand rupees, on the person 
aDiy objecting, and award it, oi any part of it, to the parties 

to the intended marriage. 

10. Before the marriage is solemnized, the parties and three 
neciaiation by witnesses shall, m the presence of the Registrar, sign 

parties and wit- a declaration m, the foim contained in second schedule 
nesses * to this Act. If eithei party lias not completed the age 

of twenty-one years, the deviation shall also be signed by his 
or her father or guardian, except m the case of a widow, and, m 
every case, it shall be countei signed by the Registrar. 

11. The marriage shall be solemnized in the pieseuce of the 
Maniage how Registrar and of the three witnesses who signed the 

to be solemnized, declaration. It* may be solemnized in any form, 
provided that each paifcy says to the other, m the piesence and heal- 
ing of the Registrar and witnesses, { I, [A,] take 'thee, [2?,] to be 
my lawful wife (or husband).' 
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12. The marriage may celebiated either at the office of the 
Place wheie Registrar or at such othei place, within reasonable dis- 

mairiage maj be tance of the office of the Registrar, as the parties 
solemnized desire : Provided that the Local Government may 
prescribe the conditions under which such marriages may be solem- 
nized at places other than the Registiai’s office, and the additional 
fees to be paid theieupon 

13. When the marriage has been solemnized, the Registrar shall ^ 
Certificate of enter a ceitificate thereof in a book to be kept by him 

man iag e. f or that puipose and to be called the * Mamage Certi- 

ficate Book under Act III of 1872/ m the form given m the third 
schedule to this Act, and such certificate shall be signed by the parties 
to the marriage and the three witnesses 

14. The Bocal Government shall pi escribe the fees to be 

paid to the Registrar foi the duties to be dischaiged 
by him under this Act 

The Registrai may, if he thinks fit, demand payment of any such 
fee before solemnization of the mamage or performance of any other 
duty m respect of which it is payable 

The said Marriage Certificate Book shall at all reasonable times 
be open foi inspection, and shall be admissible as evidence of the 
truth of the statements therein contained Certified extiacts there- 
from shall on application be given by the Registrar on the payment 
to him by the applicant of a fee to be fixed by the Local Government 
for each such extract 


15. Eveiy person who, being at the time married, procures a 
marriage of himself to be solemnized undei this Act, 
rieifpei^on mar" shall be deemed to have committed an offence under 
rymg again nn- section four hundred and ninety-four or section four 
dei Act hundied and ninety -five of the Indian Penal Code, as 

the case may be , and the mamage so solemnized is void. 


16 Eveiy person mamed under this Act who, during the life- 
Pumshment of time of his or her wife or husband, contracts any other 
bigamy mamage, shall be subject to the penalties provided 

iu sections four hundred and ninety-four and foui hundred and ninety- 
five of the Indian Penal Code for the offence of mairymg again dur- 
ing the life-time of a husband or wife, whatever may be the religion 
which he oi she professed at the time of such second marriage. 


17. The Indian Divorce Act shall apply to all marnages con- 
Inchan Divorce tracted undei this Act, and any such mairiage may be 
Act to apply declared null oi dissolved m the manner thetem pro- 
vided, and for the causes therein mentioned, or on the ground that 
it contravenes some one oi moie of the conditions prescribed in clauses 
(1), n (2), (3) or (4) of section two of this Act. 
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18. The issue of marriages solemnised under this Act shall, if 
Law to apply they marry under this Act, be deemed to be subject to 

to issue of mam- the law to which tlieii fathers were subject as to the 
ageb under Act. prohibition of marriages by reason of consanguinity 
and affinity, and the piovisoes to section two of this Act shall apply 
to them 

19. Nothing m this Act contained shall affect the validity of 

Saving of mam- an y mairiage not solemnized under its piovisions , nor 
ages solemnized shall this Act be deemed dneetly or indirectly to affect 
uuderAot thaU validity of any mode of conti acting marriage : 

but if the validity of any such mode shall hereafter 
come into question before any Court, such question shall be decided 
as if this Act had not been passed ^ 

20 — Repealed by Act XII of 1876 . 

No mainage shall be registered under this section unless condi- 
tions (1), (3) and (4) of section two were complied with , and no such 
marriage shall be registered under this section if, during its continu- 
ance, eitliex party has conti acted a subsequent mamage. 

21. Every person making, signing or attesting any declaration 
Penalty for or certificate prescribed by this Act, containing a state- 
signing deciaia- ment which is false, and which he either knows or 
Icates °contam- believes to be false or does not believe to be tine, shall 
mg false state- be deemed guilty of the offence described m section 
meuts * one hundered and ninety-nine of the Indian Penal 

Code. 
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first Schedule. 

(See 'section 4 .) 

Notice of Marriage. 

To a Begistrar of Marriages under Act III 

of 1872 for the Distinct. 

I hereby give you notice that a mairiage under Act III of 1872 
is intended to be had, within thiee calendar months fiom the date 
heieof between me and the other party heiein named and described 
(that is to say) * — 


Names. 

— m 

Condi- 

tion 

Bank or 
profession. 

Age 

Dwelling 

place. 

Length of 
residence 

A B 

1 v- 

<3J 

14 

i§£ 

Landowner. 

Of full age. 



23 days . 


5 


r 

O 





CO 

( g 


Si! 











Q 






o 

- 






day of 


Witness my hand, this 
187 


(Signed) A . B t 
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SECOND SCHEDULE. 

(See section 10.) 

Declaration to be made by the Bridegroom : — 

I, A B, hereby declare as follows : — 

1. I am at the present time unmarried : 

2. I do not profess the Christian, Jewish, Hindu, Muhammadan, 
Farsi, Buddhist, Sikh or Jaina religion : 

3. I have completed my age of eighteen years * 

4. I am not related to C D [ the bride] m any degree of con- 
sanguinity or affinity which would, according to the law to which 
I am subject, or to which the said CD is subject, and subject to the 
provisoes of clause (4) of section two of Act III of 1872, render a 
marriage between us illegal : 

[And when the Bridegroom has not completed his age of twenty - 
one years : 

5. The consent of my father [or guardian, as the case may be] 
has been given to a marriage between myself and C Z>, and has not 
been revoked : ] 

7. I am aware that, if any statement in this declaration is 
false, and if in making such statement I either know or believe it to 
be false, or do not believe it to be true, I am liable to imprisonment, 
and also to fine. 


{Signed ) A B [the bridegroom]. 

Declaration to be made by the Bride : — 

I, C D } hereby declare as follows . — 

1. lam at the present time unmarried : 

2. I do not piofess the Christian, Jewish, Hindu, Muhammadan, 
Farsi, Buddhist, Sikh or Jama religion : 

3. I ha\ e completed my age of fourteen years * 

4 I am not related to A B [the bridegroom ] in any degree of 
consanguinity or affinity which would, accoidmg to the law to which I 
am subject, or to which the said A B is subject, and subj'ect to the 
piovisoesof clause (4) of section two of Act III of 1872, render a 
marriage between us illegal .* 

[And when the bnde has not completed her age of - twenty one years ^ 
unless she is a widoia : 

5. The consent of M IV, my father [or guardian, tfs the case may 
be], has been given to a marriage between myself and A B , and has 
not been revoked;] 


30 
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6. I am aware that, "if any statement in this declaration is false, 
and if m making such statement I either know or believe it to be false 
or do not believe it to be true, 1 am liable to impiisonment, and also 
to fine. 

[Signed) C D [the bride]. 

Signed m our presence by the above-named A B and C D : 

e GH,) 

1 J.y [three witnesses] 

K L,) 

And token the bridegroom or bride has not completed the age of 
twenty-one yeats , except in the case of a widow : 

Signed in^iiy presence and with my consent by the abovenamed 
A B and C D 

M N, the father [o?’ guaidian] 
of the above-named A B oi CD, 
as the case may be) J. 

[Countersigned) E F, 

Registrar of Marriages under Act III of 1872 for 
the District of 

Bated the day of 18 . 


THIRD SCHEDULE, 

{See section 13). 

Registrar's Certificate. 

I, E F, certify that, on the of 18 

appeared before me A B and C D, each of whom m my presence and 
in the presence of three credible witnesses, whose names are signed 
hereunder, made the declarations required by Act III of 1872, and 
that a marriage under the said Act waCi solemnized between them in 
my presence. 

(Signed) E F, 

Registrar of Marriages under Act III of 1872 for the 
District of 

(Signed) A B , 

CD , 

GH,) 

J J , > [three witnesses ]. 

K L, 

Dated the day of’ 


18 
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FOURTH SCHEDULE. 

(See section 20.) 

Declaration to be made by the Husband : — 

I, A B ; hereby declare as follows . — 

1. I was marned to C D at [place], on or about f date] in the 
presence of [two witnesses] 

2 I was, at the time of my maniage to my wife,, C D , un- 
married * 

3. I did not at such time profess the Christian, Jewish, Hindu, 
Muhammadan, Parsi, Buddhist, Sikh or Jaina religion * 

4. I have not contracted any subsequent marriage? 

I am not related to CD [the wife] in any degree of consangu- 
inity or affinity which would, according to the law to which I am 
subject, or to which the said C D is subject, and subject to the pro- 
visoes of clause (4) of section two of Act III of 1872, render a 
marnage between us illegal : 

[And when the bridegroom had not completed his age of twenty-one 
years * 

6 The consent of my father [or guardian as the case my be] had 
been given to a marriage between myself and C D , and had not been 
revoked •] 

7. I am aware that, if any statement in this declaration is false, 
and if in making such statement I either know or believe it to be false, 
or do not believe it to be true, 1 am liable to imprisonment, and also 
to fine. 

(Signed) A B [the husband]. 

Declaration to be made by the wife : — 

I, 0 D , hereby declare as follows — 

1. I was married to A B at [place], on or about [date] in the 
presence of [two witnesses] 

2. I was, at the time of **iy marriage to my husband, A B, un- 
married : 

3 I did not at such time profess the Christian, Jewish, Hindu, 
Muhammadan, Parsi, Buddhist, Sikh or Jain religion : 

4. I have not contracted any subsequent marriage : 

5. I am not related to A B Uhe husband] in any degree of con- 

sanguinity or affinity which would, according to the law to which I 
am subject-, or to which the said A B is subject, and subject to the 
provisoes of clause (4) of section two of Act III of 1872, render a mar- 
riage between us illegal. * 

[And when the bride had not at the time of her marriage , completed 
her age of twenty-one years # unless she was then a widow : 



THE CIVIL MARBIAGE ACT. 


236 

6. The consent of M N, my father [or guardian, as the ease may he] 
had at such time been given to a marriage between myself and A B } 
and had not been revoked :] 

7. I am aware that, if any statement in this declaration is false, 

and if in making such statement I either know or believe it to be 
false, or do not believe it to be true, I am liable to imprisonment, and 
also to fine. ' 

(Signed) C D [the wife]. 

Signed in our presence by the above-named A B and C B : 

G~ II 7 

2 J > [two witnesses ]. 

(Countersigned) E F , 

Registrar of Marriages under Act III of 1872 
for the District of 

Dated the day of 18 



THE MITACSHARA 

ON INHERITANCE. 

CHAPTER I. 

Section I. 

Definition of Inheritance ; and of partition. — tyisquisition 
on property . 


1. Evidence, human and divine, has been thus explained with 
(its various) distinctions ; the partition of heritage is now pro- 
pounded by the image of holiness. 

2. Here the term heritage (daya) signifies that wealth, which 
becomes the property of another, solely by reason of relation to the 
owner. 

3. It is of two sorts ; unobstructed (a- 2 iratiband J ka } ) or liable to 
obstruction ( sa-pratiband'ha .) The wealth of the father or of the 
paternal grandfather, becomes the property of his sons or of his 
grandsons, in right of their being his sons or grandsons ; and that 
is an inheritance not liable to obstruction. But property devolves on 
parents (or uncles,) brothers and the lest, upon the demise of the owner, 
if there be no male issue : and thus the actual existence of a son and 
the survival of the owner are impediments to the succession ; and, 
on their ceasing, the property devolves (on the successoi) in right of 
his being uncle or brother. This is an inheiitance subject to obstruc- 
tion. The same holds gjbd in respect of their sons and other 
(descendants.) 

4. Partition (vthhaga) is the adjustment of divers rights re- 
garding the whole, by distributing them on particular portions of the 
aggregate. 

5. Entertaining the same opinion Narada says, “ Where a divi- 
sion of the paternal estate is instituted by sons, that becomes a topic 
of litigation called by the wise partition of heritage.” “ Paternal” 
here implies any relation, which is a cause of property, “By sons” 
indicates propinquity in general 
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6 The points to be explained under this (head of inheritance,) 
are, at what time, how, and by whom, a partition is to be made, of 
what The time, the manner v and the persons, when, in which, and 
by whom, it may be made, will be explained m the course of m- 
erpretmg stanzas on those sublets respectively. What that is, of 
which a partition takes place, is here considered. 

7 Does property arise fiom partition? or does partition of pre- 
existent property take place ? Under this (head of discussion,) pro- 
pnetaiy light is itself necessarily explained : (and that question is) 
Whether property be deduced from the sacred institutes alone, or 
from other (and temporal) proof. 

8. (It is alleged, that) the inferring of property from the sacred 
code alone is right, on account of the text of Gautama , An owner 
is by inheritance, purchase, partition, seizure, or finding. Accep- 
tance is for a Brahamana an additional mode ; conquest for a Cshatnya ; 
gain for a Vaisya or Sudra ” For, if property were deducible fiom 
other proof, this text would not be pertinent So the piecept, (‘ A 
Erahmana , who seeks to obtain any thing, even by sacrificing, or by 
insti uctmg, from the hand of a man, who had taken what was not 
given to him, is considered piecisely as a thief,) which directs the 
punishment of such as obtain valuables, by officiating at religious 
rites, or by other similar means, from awiongdoer who has taken 
what was not given to him, would be irrelevant if property were 
temporal Moreover, weie property a woi Idly matter, one could not say 
“ My property has been wrongfully taken by him for it would belong 
to the taker. Or, (if it be objected that) the property of another was 
seized by this man, and it therefore does not become the property of 
the usurper ; (the answer is,) then no doubt could exist, whether it 
appertain to one or to the other, any more than m regrad to the species, 
whether gold, silver, or the like. Therefore property is a result of 
holy institutes exclusively. 

9. To this the answer is, property is temporal only, for it effects 
transactions relative to worldly purposes, just as rice or similar subs- 
tances do • but the conscerated fire and the like, deducible fiom the 
sacred institutes, do not give effect to actions relative to secular pur- 
poses. (It is asked) does not a consecrated fire effect the boiling of 
food ; and so, of the rest ? (The answer is) No ; for it is not as such, 
that the consecrated flame operates the boiling of food ; but as a fire 
perceptible to the senses : and so in the othei cases. But, here, it is 
not through its visible foim, either gold or the like, that the purchase 
of a thing is effected, but through property only. That which is not a 
person’s property m a thing, does not give effect to his transfer of it 
by sale or the like. Besides, the use Cl property is seen also among 
inhabitants of barbarous countries, who are unacquainted with the 
practice directed in the sacred code : for purchase, sale, and similar 
transactions are remarked ftmong them. 
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10. Moreovei, such as are conversant with the science of reasoning, 
deem regulated means of acquisition a matter of popular recognition. 
In the third clause of the Lipsa sidra’ the venerable author has 
stated the adverse opinion after (obviating) an objection to it, that, 
“ if restrictions, relative to the acquisition of goods, legal d the re- 
ligious ceiemony, there could be no property, since pi opnetary right 
is not temporal (by showing, that) “ the efficacy of acceptance and 
other modes of acquisition m constituting propnetaiy light, is matter 
of popular recognition. 5 ’ Does it not follow, “if the mode of acquir- 
ing the goods concern the religious ceremony, there is no light of 
property, and consequently no celebiation of a sacnfiee ?’ 5 (Answer) 
“ It is a blunder of any one who affirms, that acquisition does not 
produce a proprietary right , since this is a contiadiction in teims” 
Accrdmgly, the author, having again acknowledged ^uoperty to be 
popular notion, when he states the demonstrated doctrine, proceeds to 
explain the purpose of the disquisition in this manner, “Therefoie a 
breayh of the restriction affects the person, not the religious ceremony 
and the meaning of this passage is thus expounded, “If restric- 
tions, respecting the acquisition of chattels, regard the religious cere- 
mony, its celebiation would be perfect, with such pi opeity only, was as 
acquned consistently with those rules ; and not so, if pei formed with 
wealth obtained by infringing them , and consequently, according to 
the adverse opinion, the fault would not affect the man, if he deviated 
from the rule ; but, according to the demonstrated conclusion, since 
the restriction, regarding acquisitions, affects the person, the per- 
formance of the religious ceremony is complete, even with pi opeity 
acquired by a breach of the rule ; and it is an ofience on the part of a 
man, because be has violated an obligatory rule. ’ It is consequently 
acknowledged, that even what is gained by infringing restrictions, is 
property ; because, otherwise, theie would be no completion of a re- 
ligious ceremony. 

11. It should not be alleged. ^ that even what is obtained by 
robbery and other nefarious means, would be property. For pro- 
pnetaty right in such instances is not xccogmsed by the world : and 
it disagrees with received practice. 

12. Thus, since pi operty, obtained by acceptance or any other 
(sufficient) means, is established to be temporal , the acceptance of alms, 
as well as other (prescribed) modes for a Brahma m , conquest and 
similar means for a Cdhatriya^ husbandry and the like foi a Taisya , 
and service and the lest for a Sudra , are propounded as restrictions 
intended for spmtual purposes ; and inheritance and other modes aie 
stated as meaus common to all. “ An owner is by inheritance, pur- 
chase, partition, seizure or finding.' 3 

13 Unobstructed heritage is here denominated “inheritance.’ 3 
“Purchase” is well known. “Partition” intends heritage subject to 
obstiuction. “Occupation" or seizure is theP appiopiiation of water, 
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grass, wood and the like not previously appertaining to any other 
(person as ownei.) “Finding” is the discovery of a hidden treasure 
or the like. £ Xi these reasons exist, the person is owner.’ If they 
take place, he becomes proprietor. ‘For a Brahmana , that, which is 
obtained by acceptance or the like, is additional not common (to all 
the tribes ) “Additional” is understood in the subsequent sentence : 
‘for a Cshatnya , what is obtained by victory, or by amercement or the 
like, is peculiar. In the next sentence, “additional” is again understood : 
‘what is gained or earned by agriculture, keeping of cattle, (traffic.) 
and so forth, is for a Vaisya peculiar: and so is, for a Suclra, that 
which is earned in the form of wages, by obedience to the regenerate 
and by similai means.’ Thus likewise, among the various causes of 
property which are familiar to mankind, whatever has been stated as 
peculiar to certain mixed classes m the diiect or inverse Older of the 
tribes, (as the driving of horses, which is the profession of Sutas , and 
so forth,) is indicated by the woid “earned” (nwvishta ) * for all such 
acquisitions assume the form of wages or hire ; and the noun ( [mrvesa ) 
is exhibited m the tnlcandi as signifying wages. 

14. As for the piecept respecting the succession of the widow 
and daughters &c the declaiation (of the order of succession,) even in 
that text is intended to pi event mistake, (although the right of pro- 
perty be a matter familiar to the woild,) where many persons might 
(but for that declaration) be supposed entitled to share the heritage by 
reason of their affinity to the late owner. The whole is therefore un- 
exceptionable. 

15. As for the remaik, that, if pioperty were temporal, it could 
not be said “my property has been taken away by him that is not 
accurate, for a doubt respecting the proprietary right does arise 
through a doubt concerning the purchase, or other transaction, which 
is the cause of that right. 

16. The purpose of the pieceding disquisition is this. A text 
expresses “When Brahmanab have acquired v ealth by a blameable act, 
they aie cleared by the abandonment of it, with prayer and rigid aus- 
terity.” Now, if property be deducible only from sacred ordinances, 
that, which has deen obtained by accepting piesents fiom an impioper 
person, or by other means which aie reprobated, would not bepropeity, 
and consequently would not be partible among sons. But if it be a 
woildly matter, then even what is obtained by such means, is property 
and may be divided among heirs ; and the atonement abovementioned 
regards the acquirer only * but sons have the right by inheritance, and 
therefore no blame attaches to them, since, Manu declares “There are 
seven virtuous means of acquiring property : viz. inheritance & c.” 

17. Next, it is doubted whether pioperty aiise from partition, or 
the division be of an existent right. 

^18. Of these [positions,] that of property arising from partition is 
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right ; sinc6 a man, to whom a son is born, is enjoined to maintain a 
holy fire ; for if property were vested by birth alone, the estate would 
be common to the son as soon as bora ; and the father would not be 
competent to maintain a sacrificial fire and perform other religious 
duties which are accomplished by the use of wealth. 

19. likewise the prohibition of a division of that, which is ob- 
tained from the liberality of the father previous to separation, would 
not be pertinent : since no partition of it can be supposed, for it has 
been given by consent of all parties. But Narada does propound such 
a prohibition : “Excepting what is gamed by valour, the wealth of a 
wife, and what is acquired by science, which are thiee sorts of property 
exempt from partition ; and any favour conferred by a father.” 

20. So the text concerning an affectionate gift, (‘What has been 
given by an affectionate husband to his wife, she may consume as she 
pleases, when he his dead, or may give it away, excepting immoveable 
property ;”) would not be pertinent, if property were vested by birth 
alone. Nor it is right to connect the words ‘‘excepting immoveable 
property” with the terms “what lias been given” [in the text last 
cited ;] for that would be a forced construction by connexion of dis- 
joined terms. 

21. As for the text “The father is master of the gems, pearls 
and corals, and of all [other moveable property :] but neither the 
father nor the grandfather, is so of the whole immoveable estate 
and this other passage “By favour of the father, clothes and ornaments 
are used, but immoveable property may not be consumed, even with 
the father’s indulgence;” which passages forbid a gift of immoveable 
property through favour : they both relate to immoveables which 
have descended from the paternal grandfather. When the grand- 
father dies, his effects become the common pioperty of the father and 
sons , but it appears from this text alone, that the gems, pearls and 
other moveables belong exclusively to the father, while the immoveable 
estate remains common. 

22. Therefore property is not by birth, but by demise of the 
owner, or by paitition. Accordingly [since the demise of the owner is 
a cause of property,] there is to room for supposing, that a stranger 
could not be prevented from taking the effects because the propeity 
was vacant after the death of the father before partition. So likewise, 
in the case of an only son, the estate becomes the property of the son 
by the father’s decease ; and does not require partition. 

23. To this the answer is * It has been shown, that property is a 
matter of popular recognition ; and the light of sons and the rest, by 
birth, is most familiar to the world, as cannot be denied : but the term 
partition is generally undei stood to relate to effects belonging to 
several owners, and does not relate to that which appera tarns to an- 
other, nor to goods vacant or unowned. For the text of Gautama 

31 
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expresses “Let ownership *of wealth be taken by buth ; as the vener- 
able teachers direct.” 

24. Moreover the text above cited “The father is master of the 

gems, pearls &c.” (§ 21) is pertinent on the supposition of a proprie- 

tary right vested by birth. Nor it is right to affirm, that it relates to 
immoveables which have descended from the paternal grandfather • 
since the text expresses “neither the father nor the grandfather This 
maxim, that the giandfather’s own acquisition should not be given 
away while the sou or giandson is living, indicates a proprietary in- 
terest by birth. As, according to the other opinion, the precious stones, 
pearls, clothes, ornament and other effects, though inherited from the 
grandfather belong to the father under the especial provisions of the 
law , so, according to our opinion, the father has power, under the 
same text, to give away such effects, though acquned by his father. 
There is no difference. 

25. But the text of Vishnu (20), which mentions a gift of im- 
moveables bestowed through affection, must be mterpieted as i elating 
to property acquired by the father himself and given with the consent 
of his son and the rest ■ for, by the passages [above cited, as well as 
others not quoted, viz ) “The father is master of the gems, pearls, 
&c.” (§ 21), the fitness of any other but immoveables for an affection- 
ate gift was certain. 

26. As for the alleged disqualification for religious duties which 
are prescribed by the Veda, and which requue for their accomplish- 
ment the use of wealth, (§ 18) sufficient power for such purpose is 
inferred fiorn the cogency of the precept (which enjoins their perform- 
ance.) 

27. Therefore it is a settled point, that property in the paternal 
or ancestral estate by bnth, (although) the father have independent 
power in the disposal of effects other than immoveables, for indispen- 
sable acts of duty and for purposes prescribed by texts of law, as gift- 
thiough affection, support of the family, relief from distress, and 
so forth . but he is subject to the control of his sons and the rest, 
in regard to the immoveable estate, wjiethei acquired by himself or 
inherited from his father or other piedecessor , since it is oi darned, 
“Though immoveables or bipeds have been acquired by a man himself 
a gift or sale of them should not be made without convening all the 
sons. They, who aie born, and they who aie yet unbegotten, and they 
who are still m the womb, require the means of suppoit, no gift or 
sale should, therefore, be made.” 

28 An exception to it follow^ “Even a single individual may 
conclude a donation, mortgage, or sale, of immoveable property, during 
a season of distress, for the sake of the family, and especially for 
pious purposes.” 
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29. The meaning of that text is this : while tlie sons and grand- 
sons are minors, and incapable of giving their consent to a gift and the 
like , or while brothers are so and continue unseparated , even one 
person, who is capable, may conclude a gift, hypothecation, or 
sale, of immoveable property, if a calamity affecting the whole family 
require it, or the suppoit of the family render it necessary, or indis- 
pensable duties, such as the obsequies of the father or the like, make 
it unavoidable 

80. The following passage “Separated kinsmen, as those wdio are 
unseparated, are equal in respect of immoveables; for one has not 
power over the whole, to make a gift, sale or moitgage,” must be 
thus interpreted . ‘among unsepaiated kinsmen, the consent of all is 
indispensably requisite, because no one is fully empowered to make an 
alienation, since the estate is m common but, atnong separated 
kindred, the consent of all tends to the facility of the transaction, by 
obviating any future doubt, whether they be separated or united : it is 
not required, on account of any want of sufficient power, in the single 
owner ; and the transaction is consequently valid even without the 
consent of separated kinsmen. 

31. In the text, which expresses, that “ Land passes by six for- 
malities ; by consent of townsmen, of kinsmen, of neighbours, and of 
heirs, and by gift of gold and of water consent of townsmen is 
required for the publicity of the transaction, since it is provided, 
that “ Acceptance of a gift, especially of land, should be public 
but the contract is not invalid without their consent. The approbation 
of neighbours serves to obviate any dispute concei nmg the boundary. 
The use of the consent of kinsmen and of heirs has been explained. 

32. By gift of gold and of water. [Since the sale of immo- 
veables is forbidden (“ In regard to tli« immoveable estate, sale 
is not allowed , it may be moitgaged bv consent of parties in- 
terested and since donation is piaised Both he who accepts land, 
and he who gives it, are perfoimers of a hofy deed, and shall go to 
a region of bliss ; y ) if a sale mast be made, it should be conducted 
for the transfer of immoveable property, in the form of a gift 
delivering with it gold and witter [ro ratify the donation.] 

83. In respect of the right by birth, to the estate paternal or an- 
cestral, we shall mention a distinction under a subsequent text, 
(Section 5 § 3.) 

Section II 

partition equable or unequal. -^-Four periods of partition. — Pro- 
vision for wives. — Exclusion of a son who has a competence 

1. At what time, by whom, and how, partition 8aay be made will 
be next consideied. ^Explaining these points, the author s^iys, 
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11 When the father makes a partition, let him separate his sons 
[from himself] at his pleasure, and either [dismiss] the eldest with 
the hest shaie, or [if he choose] r all may be equal sharers.” 

2. When a father wishes to make a paitition, he may at his 
pleasure separate his children from himself, whether one, two or more 
sons. 

3. No rule being suggested (for the will is unrestrained,) the 
author adds, by way of restriction, “ he may separate (for this term 
is again understood) the eldest with the best share,” the middlemost 
with a middle share, and the youngest with the worst share. 

4. This distribution of best and other portions is propounded 
by Manu, “ The portion deducted for the eldest is the twentieth 
part of the heritage, with the best of all the chattels ; for the middle- 
most, half of that ; for youngest, a quarter of it.” 

5. The term “ either” (§ 1) is relative to the subsequent 
alternative “ or all may be equal sharers.” That is, all, namely the 
eldest and the rest, should he made partakers of equal portions. 

6. This unequal distribution supposes property by himself 
acquired. But, if the wealth descended to him from his father, an 
unequal partition at his pleasure is not proper ; for equal owner-ship 
will be declared. 

7. One period of partition is when the father desires separation, 
as expressed in the text ct When the father makes a partition,” 
(§ 1) Another period is while the father lives, but is indifferent to 
wealth and disinclined to pleasure, and the mother is incapable of 
bearing more sons ; at which time a partition is admissible, at the 
option of sons, against the fathers wish: as is shown by Narada, 
who premises partition subsequent to the demise of both parents 
(“ Let sons regularly divide the wealth when the father is dead ;”) 
and adds “ Or when the mother is past child-bearing and the sisters 
are married, or when the father’s sensual passions are extinguished.” 
Here the words “ let sons regularly divide the wealth are understood. 
Gautama likewise, having said il After the demise of the father, 
et sons share his estate states a second period, “ Or when the 
mother is past child-bearing and a Chird “ While the father lives, 
if he desire separation.” So, while the mother is capable of 
bearing more issue, a partition is admissible by the choice of the 
sons, though the father be unwilling, if he be addicted to vice or 
afflicted with a lasting disease. That Sankha declares : (e Partition 
of inheritance takes place without the father’s wish, if he be old, 
disturbed in intellect or diseased.” 

S. Two sorts f of partition at the pleasure of the father have 
been stated ; namply, equal and unequal. The author adds a parti- 
cular rule in the case of equal partition f If he make the allotments 
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equal, bis wives to whom no separate property has been given by the 
husband or the father-in-law, must be rendered partakers of like 
portions.” ^ 

9. When the father, by his own choice, makes all his sons 
partakers of equal portions, his wives, to whom peculiar property had 
not been given by their husband or by their hither-in-law, must be 
made participant of shares equal to those of sons But if separate 
property have been given to a woman, the author subsequenty directs 
half a share to be allotted to her . Or if any had been given, let 
him assign the half’ 

1 0. But if he give the superior allotment to the eldest son, and 
distribute similar unequal shares to rest, his wives do not take such 
portions, but receive equal shaies of the aggiegatefiom which the son’s 
deductions ha\ e been subti acted, besides their own appropriate de- 
ductions specified by Apastamba ; 16 The furniture in the house and 
her ornaments aie the wife’s [property] ” 

11. To the alternative before stated (§ 1) the author propounds 
an exception ; The separation of one, who is able to support him- 
self and is not desirous of participation, may be completed by giving 
him some trifle.” 

12 To one who is himself able to earn wealth, and who is not 
desirous of sharing his father’s goods, any thing whatsoever, though 
not valuable, may be given, and the separation or division may be 
thus complete 1 by the father ; so that the children, or other hens, of 
that son, may have no future claim of inheritance. 

13. The distribution of greater and less shares has been shown 
(§ 1) To forbid, iu such case, an unequal partition made m any 
other mode than that which renders the distribution uneven by means 
of deductions, such as are directed by the law, the author adds “A 
legal distribution, made by the father among sons separated with 
greater or less shares, is pronounced valid.” 

14. When the distribution of more oi less among sons separated 
by an unequal partition is legal, or such as ordained by the law ; then 
that division, made by the father, is completely made, and cannot 
be afterwards set aside : as is declared by Manxj and the rest. Else it 
fails, though made by the father. Such is the meaning; and in like 
manner, Narad declares “A father who is afflicted with disease, or 
influenced by wrath, or whose mind is engrossed by a beloved object, 
or who acts otherwise than the law permits, has no power in the dis- 
tribution of the estate.” 


Section III. 

Partition after Father's decease . 

1. The author next propounds another period o!f partition, other 
persons as making it, and rule respecting the mode. “ Let ^pna 
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divide equally both the effects and the debts after (the demise 
of their two parents. 5 ’ 

2. After their two parent^.] After the demise of the fater and 

mother ; here the period of the distubution is shown. The sons.] 
The persons, who make the distribution, are thus indicated. Equably.] 
A rule respecting the mode is by this declared ; in equal shares only 
should they divide the effects and debts. * 

3. But Manu, having premised “ partition after the death of 
the father and mother,” and having declared “ The eldest brother 
may take the patrimony entire, and the rest may live under him as 
under their father; has exhibited a distribution with deductions: 
among brethren separating after the death of their father and mother, 
“ The portion deducted for the eldest is the twentieth part of the 
heritage with *£he best of all the chattels ; for the middlemost, half of 
that , for the youngest, a quarter of it.” The twentieth part of the 
whole amount of the property (to be divided,) and the best of all 
the chattels, must be given (by way of deduction) to the eldest ; 
half of that, or a fortieth part, and a middling chattel should be 
allotted to the middlemost, and a quarter of it, or the eightieth 
part with the worst chattel, to the youngest. He has also directed 
an unequal partition, but without deductions, among brethren se- 
parating after their paients’ decease ; allotting two shares to the 
eldest, one and a half to the next born and one a piece to the 
younger brothers ; “If a deduction be thus made, let equal shares of 
the residue be allotted ; but, if there be no deduction, the shares 
must be distributed in this manner ; let the eldest have double share, 
and the next born a share and a half, and the younger sons each a 
share: thus is the law settled.” The authoi himself (1) has sanc- 
tioned an unequal distribution when a a division is made during the 
father’s life time (“Let him either dismiss the eldest with the best 
share &c. 55 ) (2) Hence an unequal partition is admissible m every 
period. How then is a restriction introduced, requiring that sons 
should divide only m equal shares ? 

4 The question is thus answered : True, this unequal partition 
is found m the sacred ordinances ; but it must not be practised, because 
it is abhorred by the world ; since that is forbiden by the maxim 
“Practise not that which is legal, but is abhorred by the woild,(for)(3) 
it secures not celestial bliss -”(4) as the practice (of offering bulls) is 
shunned, on account of popular prejncice, not withstanding the injunc- 
tion “Offer to a venerable priest a bull or a large goat; and as the 
slaying of a cow is foi the same reason disused, notwithstanding the 
precept “Say a barren cow as a victim consecrated to Mitra and 
Varuna.. ” , * 

5. It is expressly declared, “As the duty of an appointment (to 
raise up seed to another,) and as the slaying of a cow for a victim, are 
disced, so is partition with deductions (in favour of elder bi others).” 
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6. Apastamba also, having delivered his own opinion, “A father, 
making a partition in his lifetime, should distribute the heritage 
equally among his sons;” and having seated, as the doctrine of some, 
the eldest’s succession to the whole estate ('‘Some hold, that the eldest 
is heir ;”) and having exhibited, as the notion of others, a distribution 
with deduction (“In some countries, the gold, the black kine, and the 
black produce of the earth, belong to the eldest son, the car apper- 
tains to the father ; and the furniture m the house and her ornaments 
are the wife’s ; as also the property [received by her] from kinsmen ; 
so some maintain ”) has expressly forbidden it as contrary to the 
law; and has himself explained its inconsistency with the sacied 
codes* a It is lecorded in scripture, without distinction, that Manu 
distributed hs heritage among his sons. 

7. Therefore unequal partition, though noticed in«eodes of law, 
should not be practiced, since it is disapproved by the world and is 
contrary to scripture. For this reason, a restriction is oi darned, that 
brethren should divide only m equal shares. 

8. It has been declared, that sons may part the effects after the 
death of their father and mother. The author states an exception m 
regard in the mother’s separate property ; “The daughters share the 
residue of their mother’s property, after payment of her debts ” 

9. Let the daughters divide their mother’s effects remaining over 
and above the debts, that is the residue after the discharge of the 
debts contracted by the mother. Hence the pm port of the preceding 
part of the text is, that sons may divide their mother’s effects, winch 
are equal to her debts or less than their amount. 

10. The meaning is this* A debt incurred by the mother, must be 
discharged by her sons, not by hei daughters ; but her daughters shall 
take her piopeity lemammg above hei debts , and this is fit; for by 
the maxim “A male child is procreated if the seed predominate, but a 
female if the woman contribute most to the foetus;” the woman's pro- 
perty goes to her daughters because portions of her abound in her 
female children , and the fatheis' estate goes to 3ns sons, because por- 
tions of him abound m Ins male chiluien. 

11. On the subject [of daughter] a special rnlei s propounded 

by Gautama . “A woman’s piopert) goes to her daughters, unmarried, 
or unprovided ” His meaning is this* if them be competition of mar- 
ried and unmanned daughters, the woman’s sepaiate property belongs 
to such of them as are uninairied; or, among the inamed, if theie be 
competition of endowed and unendowed daughteis, it belongs ex- 
clusively to such as are unendowed, and this term signifies ‘destitute 
of wealth.’ m 

12. In answer to the question, who takes the residue of the 
mother’s goods, after payment of her debts, if theit be no daughtei ? 
the authox adds a ^nd the isbiie succeds in then default.” 
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13. On failure of daughters, that is, if there be none, the son, or 
other male offspring, shall take the goods. This, which was right 
under the first part of the text}. (“Let sons divide equally both the 
effects and the debts ;”) is here expressly declared for the sake of 
greater perspicuity. 

Section IV. 

Effects not liable to Partition . 

1. The author explains what may not be divided “Whatever else 
is acquired by the coparcener himself, without detriment to their 
father’s estate, as a present from or a gift at nuptials does not apper- 
tain to the coheirs. Nor shall he, who recoveis hereditary property 
which had been taken away, give it up to the parceners . nor what 
has been gained by science.” 

2. That, which has been acquired by the coparcener himself 
without any detriment to the goods of his father or mother ; or which 
has been received by him from afnend, or obtained by marriage, shall 
not appertain to the coheirs or brethren. Any property, which had 
descended in succession from ancestors, and had been seized by others, 
and remained unrecoverediby the father and the rest through inability 
or for any other cause, he among the sons, who recovers it with the 
acquiescence of the rest, shall not give up to the brethren or other 
coheirs : the person recovering it shall take such property. 

3. If it be land, he takes the fourth part, and the remainder is 
equally shared among all the brethern. So Sankha ordains “Land, 
[inherited] in regular succession, but which had been formerly lost 
and which, a single [heir] shall recover solely by his own labour, the 
rest may divide according to their due allotments, having first given 
him a fourth part.” 

4. In regular succession.] Here the word “inherited” must be 
understood. 

5. He need not give up to the coheirs, what has been gained by 
him, through science, by reading the® scriptures or by expounding 
their meaning* the acquirer shall retain such gains. 

6. Here the phrase “any thing acquired by himself, without 
detriment to the father’s estate,” must be everywhere understood: and 
it is thus connected with each member of the sentence; what is obtain- 
ed from a friend, without detriment to the paternal estate ; what is 
received in maniage, without waste of the patrimony ; what is ledeem- 
ed, of the hereditary estate, without expenditure of ancestral pro- 
perty ; what is gained by science, without use of the father’s goods. 
Consequently, wifkt is obtained from a friend as the return of an obli- 
gation conferred at the charge of the patrimony : what is received at 
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a marriage concluded in the form termed Asura or the like ; what is 
recovered, of the hereditary estate, by the expenditure of the father’s 
goods ; what is earned by science acquired at the expense of ancestral 
wealth ; all that must be shaied with\he whole of the brethren and 
with the father. 

7. Thus since the phrase “without detriment to the father’s 
estate” is m every place understood ; what is obtained by simple accep- 
tance, without waste of the patumony, is liable to partition. But, if 
that were not understood with every member of the text, presents 
from a friend, a dowry received at a marriage, and other particular 
acquisitions, need not have been specihed 

8. But, it is alleged, the enumeiation of amicable gifts and 
similar acquisitions is pertinent, as showing, that such gams aie exempt 
from partition, though obtained at the expense of the patrimony. 
Were it so, this would be inconsistent with the received practice of 
unerring persons, and would contradict a passage of Narad a “He, 
who maintains the family of a brother staying science, shall take, be 
he ever so ignorant, a shaie of the wealth gamd by science ” More- 
over the definition of wealth, not participate, which is gained by learn- 
ing, is so propounded by Catyayana “Wealth, gained thiough science 
which was acquired fiom a stiangei while receiving a foreign main- 
tenance, is termed acquisition thiough learning.” 

9. Thus, if the phrase “without detriment to the father’s estate,” 
be taken as a separate sentence, anything obtained by mere acceptance 
would be exempt from partition, contrary to established practice. 

10. This [condition, that the acquisition be without detriment to 
the patumony,] is made evident by Manu “What a brother has ac- 
quired by hislaboui Without using the patumony, he need not give up 
to the cohens; nor what has been gamed by science/' 

11 By labour [by science, war, or the like 

12. Is it not unnecehsaiy to declare, that effects obtained as pre- 
sents fiom friends, and other similar acquisitions made without tiding 
the patrimony, are exempt fiom partition* since there was no ground 
for supposing a partition of them ? That wuac is acquired, belongs to 
the acquirer, and to no othe? peison,is weU known: but a denial im- 
plies the possible supposition of the conti ary. 

13. Here a certain writer thus states grounds for supposing a 
partition. By interpreting the text, “After the death of the father, if 
the eldest brother acquire any wealth, a sha»e of that belongs to the 
younger brothers ; provided they have duly cultivated science in 
this manner, if the eldest, youngest or middlemost, acquire property 
before or after the death of *the father, a share shall accrue to the 
rest, whether younger or elder grounds do exist for supposing friendly 
piesents and the like to be liable to paitition, wffether or not the 
father be living: that is accordingly denied.* 


32 
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14 The argument is erroneous : since there is not here a denial* 
of what might be supposed, but the text is a recital of that which 
was demonstratively true . for most texts, cited under this head,, 
are mere recitals of that which is notorious to the world. 

15. Oi you may be satisfied with considering it as an exception 
to what is suggested by another passage, “ All the brethern shall be 
equal shaieis of that which is acquired by them m concert and 
it is therefore a meie error to deduce the suggestion fiom an in- 
definite import of the word “ eldest/* in the text before cited (§ 13)* 
That passage must be interpreted as an exception to the general 
doctrine, deduced from the texts concerning fnendly gifts and the 
rest, that they are exempt from partition, both before the father’s 
death and after his demise. 

16. Other,* things exempt from partition, have been enume- 
rated by Manu . Clothes, vehicles, ornaments, prepared food, women, 
sacrifices and pious acts, as well as the common way, are declared 
not liable to distribution.” 

17 . Clothes, which have been worn, must not be divided. What 
is used by each person, belongs exclusively to him ; and what had 
been worn by the father, must be given by brethern parting after 
the father’s decease, to the peison who partakes of food at his 
obsequies : as dnected by Vrihaspati : “The clothes and ornaments, 
the bed and similar furniture, appertaining to the father, as well as 
his vehicle and the like, should be given after perfuming them with 
fragrant drugs and wreathes of flowers, to the person who partakes 
of the funeral repast.” But new clothes are subject to distribution. 

18. Vehicles] The carriages, as horses, litters or the like. Here 
also, that, on which each person rides, belongs exclusively to him. 
But the father’s must be disposed of as directed in regard to his 
clothes. If the horses or the like be numerous, they must be dis- 
tributed among co-heirs who live by the sale ef them. If they can- 
not be divided, the number being unequal they belong to the eldest 
brother : as ordained by Manu ; “ Let them never divide a single goat 
or sheep or a single beast with uncloven hoofs ; a single goat or 
sheep belongs to the first-born.” s 

19. The ornaments worn by each person are exclusively his. 
But what has not been used, is common and liable to partition. 
“ Such ornaments, as are worn by women during the life of their 
husband, the heirs of the husband shall not divide among them- 
selves • they, who do so, are degiaded from their tribe.” It appears 
from the condition here specified (“such ornaments as aie worn,”) that 
those, which are not worn, may be divided. 

20. Prepared food, as boiled lice, sweet cakes and the like, must 
be similarly exempted from partition. Such food is to be consumed 
according to cirumstances.-" 
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21. Water, or a reservoir of it, as a well or the like, being 
unequal [to the allotment of shares] must not be distributed by 
means of the value , but is to be used^[by the co-heiis] by turns. 

22. The women or female slaves, being unequal [in number, to 
the shares,] must not be divided by the value, but should be employed 
m labour # [for the co-heirs] alternately. But women (adulteresses or 
others) kept m concubinage by the father, must not be shared by 
the sons, though equal in number : foi the text of Gautama, forbids 
it. “ No partition is allowed in the case of women connected [with 
the father or with one of the co-hens]. ” 

23. The term yogakshema is a conjunctive compound resolvable in- 
to yoga and kshema . By the word yoga is signified a cause of obtaining 
something not already obtained . that is a sacrificial ^ct to be per- 
formed with fire, conseciated according to the Veda and the law. By 
the term kshema is denoted an auspicious act which becomes the 
means of conservation of what has been obtained ; such is the making 
of a pool or a garden, or the giving of alms elsewhere than at the 
altar. Both these, though appertaining to the father, or though ac- 
complished at the charge of the patiimony, are indivisible , as 
Lauuakshi declares. “ The learned have named a conservatory act 
kshema , and a sacrificial one yoga ; both are pronounced indivisible : 
and so are the bed and the chair . ” 

24 Some bold, that by the compound teim yogakshema } those 
who effect saciificial and conservatory acts {yoga and kshema), are 
intended, as the king’s counsellors, the stipendiaiy puests, and the 
rest. Others say, weapons, cowtails, paiasols, shoes and similar 
things, are meant. 

25. The common way, or road of ingiess and egress to and from 
the house, garden, or the like, is also indivisible. 

26. The exclusion of laud fiom pattinom as stated by Usanas, 
(“Sacrificial gams, land, written documents, prepared food, water, and 
women, are indivisible among kinsmen even to the thousandth de- 
gree;”) beais refeience to sons of a Braluunua by women of the 
military and other inferior tidies for it is ordained [by Vrxhaspati:] 
“Land, obtamded by acceptance of donation, must not be given to the 
son of a Kshatnya or other wife of inferior tribe* e\en though his 
father give it to him, the son of the Bralamaut may resume it, when 
his father is dead.” 

27. Saciificial gains] acquired by officiating at religious cere- 
monies. 

28. What is obtained through the father’s favoui, will be subse- 
quently declared exempt fiom pirtition. The supposition, that any- 
thing, acquired by ti ansgressmg lestrietions regarding the mode of 
acquisition, is indivisible, lias been already refuted.J • 

29. It is settled, that whatever is acquired at the charge of the 
patrimony, is subject to paitition. But the acquirer shall, m sudh a 
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case, have a double share, by the text of Vasisht’ha. “He, among 
them, who has made an acquisition, may take a double portion of it.” 

30. The author pi opounds' an exception to that maxim “But, if 
the common stock be improved, an equal division is ordained. 5 ’ 

31. Among unseparated brethern, if the common stock be im- 
proved or augmented by any one of them, through agriculture, com- 
merce or similar means, an equal distribution nevertheless takes place; 
and a double shaie is not allotted to the acquirer. 

SECTION V. 

Equal rights of Father and son in property ancestral . 

(T 

1. The distribution of the paternal estate among sons has been 
shown , the author next propounds a special rule concerning the divi- 
sion of the grandfather’s effects by grandsons. “Among grandsons by 
different fathers, the allotment of shares is according to the fathers.” 

2. Although grandsons have by birth a right in the grandfather’s 
estate, equally with sons : still the distribution of the grandfather’s 
property must be adjusted through their father, and not with reference 
to themselves The meaning here expressed is this ; if unseparated 
brothers die leaving male issue; and the number of sons be unequal, 
one having two sons, another three, and a third four; the two receive 
a single share in right of their father, the other three take one share 
appertaining to their father, and the remaining foui similarly obtain 
one share due to their father. So, if some of the sons be living and 
some have died leaving male issue ; the same method should be observ- 
ed . the surviving sons take their own allotments, and the sons of their 
deceased brothers receive the shares of their own fathers respectively. 
Such is the adjustment prescribed by the text. 

3. If the father be alive, and separate from the grandfather, 
or if he have no brothers, a partition of the grandfather’s estate 
with the grandson would not take place ; since it has been directed, 
that shares shall be allotted in right of the father, if he be de- 
ceased : or, admitting partition to take place, it would be made 
according to the pleasure of the father, like a distribution of his 
own acquisitions ; to obviate this doubt the author says , “For the 
ownership of father and son is the same in land, which was acquned 
by the grandfather, or in a coirody, or m chattels [which belonged 
to him.”] 

4 Land] a rice field or othvr ground. A corrody] So many 
leaves receivable from a plantation of betel pepper, or so many nuts 
from an orchards of aieca. Chattels] gold, silver, oi other moveables. 

~ 5. In such property, which was acquned by the paternal grand- 
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father, through acceptance of gifts, or by conquest or other means [as 
commerce, agriculture, or service,] the ownership of father and son is 
notorious: and therefoie partition does take place. For, or because, 
the right is equal, or alike, therefore partition is not restiicted to be 
made by the father’s choice; nor has he a double share. 

6. Hence also it is ordained by the preceding text, that “the 
allotment oY shares shall be according to the fathers,” (§ 1.) although 
the right be equal. 

7. The first text “when the father makes a partition, &c.’ J (Sect. 

2 § 1 ) relates to pioperty acquired by the father himself. So does 
that which ordains a double shaie : “Let the fathei, making a parti- 
tion, reserve two shares for himself * 3 The dependence of sons, as 
affirmed in the following passage. “While both parents live, the con- 
trol remains, even though they have arrived at old ag£, 53 must relate 
to effects acquired by the father or mother The othei passage, ‘‘They 
ha^e not power over it (the paternal estate) while then paients live;” 
must also be referred to the same subject 

8 Thus, while the mother is capable of beating mote sons and 
the father retains his woildly affections and does not desire partition, 
a distribution of the grandfather’s estate does nevertheless take place 
by the will of the son. 

9. So likewise, the grandson has a right of prohibition, if his un- 
separated father is making a donation, or a sale, of effects inherited 
from the grandfather * but he has no right of interfeience, if the effects 
were acquired by the father. On the conti ary, he must acquiesce, be- 
cause he is dependant. 

10. Consequenlly the difference is this * although he have a right 
by birth m his fathers and m his grandfathers piope*t} T , still, since, 
he is dependant on his fathei m legaid to the paternal estate and 
since the father has a predominant interest as it was acquired b3?- him- 
self, the son must acquiesce in the father’s disposal of his own acquired 
property: but, since both have indisuirmnatel}’ a light m the giand- 
fatheFs estate, the son ha^a power of interdiction [if the fathei be 
dissipating the propeity.] 

11. Menu likewise shows, that the father, however reluctant, 
must divide with his sons, at theii plea&uie, the effects acquired by the 
paternal grandfathers; declaung, as he does (‘ f If the father recover 
paternal wealth, not reeoveied by his co-heirs, he shall not, unless 
willing, shaie it with his sons; foi in fact it was acquired by him .”)*{* 
that if the father recovei pi Sperty, which had been acquired by an 
ancestor, and taken away by a strangei, but not redeemed by the 
grandfather, he need not himself share it, against h*s inclination, with 
his sons ; any moie tli^n he need give up h*s own acquisitions 
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CHAPTER II. 

SECTION I. 

Right of the widow to inherit the estate of one ) who leaves no 

male issue . 

1. That sons principal and secondary, take the heritage, has been 
shown The older of succession among all [tubes and classes] on 
failuie of them, is next declaied. 

2. “The wife, and the daughters also, both parents, brothers 
likewise, and their sons, gentiles, cognates, a pupil, and a fellow stu- 
dent . on failure of the first among these, the next in order is indeed 
heir to the estate of one, who depaited for heaven leaving no male is- 
sue. “ This rule extends to all [persons and] classes.’ ’ 

S. He, who has no sons of any among the twelve descriptions 
above stated (C. I. Sect. 11.) is one having ‘no male issue.’ Of a man, 
thus leaving no male progeny, and going to heaven, or departing for 
another world, the heir or successor, is that person, among such as 
have been heie enumerated, {viz.> the wife and the rest,) who is next 
in order, on failuie of the first mentioned respectively. Such is the 
construction of the sentence. 

4. This rule, or order of succession, in the taking of an inheri- 
tance, must be understood as extending to all tribes, whether the Mur- 
cPhavashicta and others m the direct senes of the classes or Suta and 
the rest in the inverse order ; and as comprehending the several class- 
es, the sacerdotal and the rest. 

5. In the first place, the wife shares the estate. u Wife'* (patm) 
signifies a woman espoused in lawful wedlock ; conformably with the 
etymology of the term, as implying a connection with religious rites. 

6. VndcVha M\nu also declares the widow’s right to the whole 
estate. ‘'‘The widow of a childless man, keeping unsullied her hus- 
band’s bed, and persevering m religious observances shall present his 
funetal oblation and obtain [his] entire share.” F/v^aeZ- Vishnu like- 
wise ordains it . “ The wealth of him, who leaves no male issue, goes 
to his wife ; on failure of her, it devolves on daughters if there be 
none, it belongs to the father ; if he be dead, it appei tains to the 
mother.” So does CAT VA YANA ' “Let the widow succeed tq her 
husband’s wealth, provided she be chaste ; and in, default of her, the 
daughter inherits if unmarried.” And again, m another place ; “The 
widow, being a woman of honest family, or the daughters, or on failure 
of them thefathpi, or the mother, or the brother, or his sons are 
pronounced to be the heirs of one who leaves no male issue.” Also 
Vrihasfati : “Let the wife of a deceased mai>who left no male issue, 
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take his share notwithstanding kinsmen, a father, a mother, or uterine 
ferethern, be present.” 

7. Passages, adverse to the widow’s claim likewise occur. Thus 
Narada has stated the succession of brotheis, tliough a wife be living} 
and has directed the assignment of a maintenance only to widows. 
“Among brothers, if any one die without issue, or enter a religious 
order, let the lest of the biethein divide his wealth, except the wife’s 
sepai ate property Let them allow a maintenance to his women for 
life, provided these preserve unsullied the bed of their lord. But, it 
they behave otherwise, the brethern may resume that allowance/’ 
Manu propounds the succession of the father, or of the brother, to 
the estate of one who has no male offspring : “Of him, who leaves no 
son, the father shall take the inheritance, or the bi others 35 He like- 
wise states the mother’s right to the succession, as well Is the paternal 
grandmother’s .* “Of a son dying childless, the mother shall take the 
estate : and, the mother also being dead, the father’s mothei shall take 
the heritage.” Sankha also declares the successive rights of brotheis, 
and of both parents, and lastly of the eldest wife : “The wealth of a 
man, who departs for heaven, leaving no male issue, goes to his bro- 
thers. If there be none, his father and mothei' take it ; or his 
eldest wife.” Catyayana too says, “ If a man die separate from his 
coheirs, let his father take the property on failure of male issue, or 
successively the brother, oi the mother, or the father’s mother.” 

8. The application of these and other contradictory passages is 
thus explained by Dhareswara . ‘The rule, deduced from the texts 
[of Yajnyawalcya, &c ], that the wife shall take the estate, regards 
the widow of a separated bi other * and that, prouder! she be solicitous 
of authority for raising up issue to her husband. Whence is it infer- 
red, that a widow succeeds to the estate, provided she seek permission 
for raising up issue, but not independently of this consideration *? From 
the text above cited, “Of him, who leaves no son, the father shall take 
the inheritance and other similar passages [as Narad a's* &e.] For 
there a rule of adjustment and a leason foi it must be sought ; but 
there is none other. Besides it is con dimed by a passage of Gautama: 
“Let kinsmen allied by the funeral oblation, by family name, and by 
descent from the same patmich, share the heiitage ; or the widow of 
a childless man, if she seek to raise up offspring to him.” 

9. 4 The meaning of the text is this : persons, connected by a 
common oblation, by iace, or by descent from a patriarch, share the 
effects of one who leaves no issue . or his widow’ takes the estate, pro- 
vided she seek progeny/ 

ID. Manu likewise show’s bf the following passage, that when a 
brother dies possessed of separate property, the wife’s claim to the 
effects is in right of pi ogeny, and not in any other manner “He, 
vviio keeps the estate of h^s bi other and maintains the widow, must* if 
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he raise up issue to his brother, deliver the estate to the son.” So, in 
the case of undivided property likewise, the same author says, “Should 
a younger brother have begotton a son on the wife of his elder brother, 
the division must then be made equally : thus is the law settled.” 

11. ‘ Vasisht’ha also, forbidding an appointment to raise up 
issue, to the husband, if sought from a covetous motive (“An appoint- 
ment shall not be through covetousness .” thereby intimates, that the 
widow’s succession to the estate is in right of such an appointment, 
and not otherwise.’ 

12. ‘But, if authoiity for that purpose have not been received, 
the widow is entitled to a maintenance only ; by the text of Narada : 
“Let them allow a maintenance to his women for life.” 

13 * The* same (it is pretended) will be subsequently declared 
by the contemplative saint: “ And their childless wives, conducting 
themselves aright, must be supported ; but such, as are unchaste, 
should be expelled ; and so, indeed, should those, who are perverse.” 

14 { Moreover, since the wealth of a regenerate man is designed 
for religious uses, the succession of women to such property is unfit ; 
because they are rfot competent to the performance of religions rites. 
Accordingly, it has been declaied by some author, “Wealth was 
produced for the sake of solemn sacrifices * and they, who are incom- 
petent to the celebration of those rites, do not participate in the 
property, but are all entitled to food and raiment.” “ Biches were 
ordained for sacrifices. Therefore they should be allotted to persons 
who are concerned with religious duties ; and not be assigned to 
women, to fools, and to people neglectful of holy obligations.” 

15. That is wrong : for authority to raise up issue to the 
husband is neither specified in the text, (The wife and the daughters 
also, &c ”) nor is it suggested by the premises. Besides, it may be 
here asked ; is the appointment to raise up issue a reason for the 
widow’s succession to the property ? or is the issue, borne by her* 
the cause of her succession ? If the appointment alone be the reason, 
it follows, that she has a right to the estate, without having borne a 
son , and the right of the son subsequently produced [by means of 
the appointment] does not ensue. But,’ if the offspring be the sole 
cause [of her claim, the wife should not be recited as a successor : 
since, in that case, the son alone has a right to the goods. 

16. But, it is said, women have a title to property, either through 

the husband, or through the son, and not otherwise. That is vjrong : 
for it is inconsistent with the following text and other similar 
passages. “What was given befoie the nuptial fii e, what was pre- 
sented in the bridal procession, what has been given m token of 
affection, what,. has been leceived by the woman from her brother, 
her mother, or her father, are denominated the sixfold pioperty of a 
woman.” s 
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17. Besides, the widow and the daughters are announced as 
successors (§ 2), on failure of sons of all descriptions. Now by heie 
affirming the nght of a widow who has been appointed to raise up 
issue, the light of her son to succeed to the estate is virtually 
affiimed But that had been already declared ; and therefoie the 
wife ought not to be mentioned under the head [of succession to the 
estate] of one who leaves no male issue. 

18 But, it is alleged, the light of a widow, who is authorized 
to laise up issue to hei husband 9 is deduced from the test of 
Gautama “ Let kinsmen allied by the funeral oblation, by family 
name, and by descent from the same patnaich, shaie the hentage ; 
or the widow of a childless man and she may eithei [remain chaste, 
or may] seek offspring ” This too is erroneous foi the sense, which 
is there expiessed, is not 1 If she seek to obtain offspring, she may 
take the goods of one who left no issue , 3 but e peisons allied by the 
funeral oblation, by family name, and by descent from the same 
patriarch, share the effects of one who leaves no issue ; or his widow 
takes his estate and she may eithei seek to obtain progeny, oi may 
remain chaste/ This is an instruction to her, in legard to her duty. 
For the particle (va) t 4 or/ denoting an alternative, does not convey 
the sense of hf/ Besides it is fit, that a chaste woman should succeed 
to the estate, rathei than one appointed to laisc up issue, repiobated 
as this practice is m the law as well as m popular opinion. The 
succession of a chaste widow is expiessly declared ‘The widow of 
a childless man, keeping unsullied her husband’s bed, and pei severing 
in religious observances, shall piesont his funeral oblation and obtain 
his entile share And an authority to laise up issue is expiessly 
condemned by Manx? “By legene.atc men no widow must be 
authorized to conceive by any other , fo: they, who authoiize her 
to conceive by another, violate tlm pumeva. iuw 

19. But the test of VASabui Ha " An appointment snail no u be 

thiough covetousness ? mast be *_tei pie ted ‘ if the husband die 
eithei unseparated fiom his coparcener^ or v ith them, si e 

has not a light to tne succession , and thiicfoie ?n appointment fcu 
raise up issue must not be accepted xol : he of seeming she 

succession to her offspring 4 

20. As for the tent of I r \u.-_da ? -met them ad low a mainte- 
nance to his women for lire , Since reunion A parccneis nud been 
premised (m a former text, viz , “ The snares of reunited brethern 
are considered to be exclusively cheiis / it must be meant to 
assign only a maintenance to theii childless widow's. Nor is tauto- 
logy to be objected to that passage, the intermediate text being 
relative to reunited parceners (*' Among brothers, if any one die 
without issue &c. 5 ’) For womens separate piopeity is exempted 
from partition by this explanation of what had beln before said : 
and a meie maintenancc^for the widow is at •the same time ordained, 

83 
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21. The passage, which has been cited, “Their childless wives, 
conducting themselves aright, must be supported will be subse- 
quently shown to intend the wife of an impotent man and so forth 

22 As for the argument, that the wealth of a regenerate man is 
designed for religious uses ; and that a woman’s succession to such 
property is unfit, because she is not competent to the performance of 
religious rites ; that is wrong for, if every thing, which wealth, be 
intended for sacrificial purposes, then charitable donations, burnt * 
offerings, and similar matters, must remain unaccomplished. Or, if 
it be alleged, that the applieableness of wealth to those uses is uncon- 
tradicted, since sacrifice here signifies religious duty in general ; and 
charitable denatxons burnt offerings and the rest are acts of religious 
duty , still other purposes of opulence and gratification, which are to 
be effected by*means of wealth must remain unaccomplished , and if 
that be the case, there is an inconsistency m the following passages 
of Yajnyawalcya, Gautama and Manu. “Neglect not leligious 
duty, wealth or pleasure in their proper season ” “To the utmost of 
his power, a man should not let morning, noon or evening be fiuitless, 
in respect of virtue, wealth and pleasure.” “The organs cannot so 
effectually be restrained by avoiding their gratification, as by constant 
knowledge [of the ills incident to sensual pleasure.”] 

23 Besides, if wealth be designed for sacrificial uses, the argu- 
ment would be revei sed, by which it is shown, that the careful pre- 
servation of gold [inculcated by a passage of the veda ] “Let gold be 
preserved,” is intended not for religious ends, but for human purposes. 

24. Moreover, *if the word sacrifice import religious duty in 
general, the succession of woman to estates is most proper, since they 
are competent to the performance of auspicious and conservatory acts 
[as the making of a pool or a garden, &c ] 

25. The text of Narad a, which declares the dependence of 
women, (“A woman has no right to independence/ 5 ) is not incompati- 
ble with their acceptance of property ; even admitting their thraldom. 

26. How then are the passages before cited (“Wealth was pro- 
duced for the sake of solemn sacrifices, &e/ } ) to be understood ! The 
answer is, wealth, which was obtained* [m charity] for the express 
purpose of defraying sacrifices, must be appropriated exclusively to 
that use even by sons and other successors The text intends that : 
for the following passage declares it to be an offence [to act other- 
wise, ] without any distinction in respect of sons and successors. 
“He, who, having received articles for a sacrifice, disposes not of them 
for that purpose, shall become a kite or a ciow.” 

27. It is said by Catyayana" “Hen less property goes to the 
king, deducting however a subsistence for the females as well as the 
funeral charges r . but the goods belonging to a venerable priest, let 
him bestow on venerable priests. 5 * “HenJess property.” or wealth 
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which is without an heir to succeed to it, “goes to the king, 3 or be- 
comes the property of the sovereign ; ‘‘deducting however a subsistence 
for the females as well as the fuueial charges , 3 ’ that is, excluding or 
setting apart a sufficiency foi the food &nd raiment of the women, and 
as much as may be requisite for the funeral repasts and othei obse- 
quies in honour of the late owner, the lesidue goes to the king. Such 
is the construction of the text An exception is added * “but the 
goods belonging to a veneiable priest/' deducting however a subsis- 
tence foi the females as well as the charges of obsequies, ‘let him 
bestow on a veneiable priest. 5 

28 This relates to women kept in concubinage • for the term 
employed is “females' 5 (yoshicl ) The text of Narada likewise relates 
to concubines ; since the woid theie used is “women 35 ( stn ). “Except 
the wealth of a Brahnana [moperty goes to the king on faiiuie of 
heirs.] But a king, who is attentive to the obligations of duty, should 
give maintenance to the women of such persons. The law of inherit- 
ance has been thus declared 5 ' 

29. But since the teirn “wife” {Palm) is here employed, (§ 2) the 
succession of a wedded wife, who is chaste, is not inconsistent with 
those passages. 

30. Therefore the light interpretation is this * when a man, 
who was separated from his coheirs and not reunited with them, 
dies leaving no male issue, his widow [if chaste] takes the estate 
in the first instance For partition had been piemi&ed ; and reunion 
will be subsequently considered. 

31 It must be understood, that the exp^naaon, proposed by 

Sricara and others, restricting [the ria ow > succession] to the 
case of a small property, is refute i by tm^ [following mgument] 
If there be legitimate sons, it is piowdek whether partition be 
made m the owner’s life-time or -uer h:s decease, that Am wife 
shall take a share equal to the sen’s ‘ If . e mene the allotments 
equal, his wives must be rendered partake s of kke portions ” And 
again: “Of heirs dividing e.>.ei i L ? death o: ck: ffimer, lee the 
mother also take an equal sane 5 S' r - 7 c :g C"sc i„ A _ 

error to say, that the wife tak*5, ic*. n , :t a pw u *c? ; nu „k? 

wealth of her husband, who cied lea ~:ng no mole ’-s 

32 But it is argued, th« i , 7 rise lag A’ ue 

cited, (“his wives must be ’endo'ed pa .r*:- o_ ^’t:-^ 
and“let the mother a 1 so tare m ecu'! r r. i • “ 7 . ir 

wealth sufficient only for her mriri iwm: r . ' * : 1 A. 

the words “ share 35 or “portion,' # and “ eq.*rl cr " nxc/ ag.rcvi- 
sequently be deemed unmeaning 

33. Or suppose, that if the wealth be great, sh<* takes precisely 
enough for her subsistence , but if snail, she.receives a share equal 



200 


THE MlTACSHAiiA ON INHERITANCE. 


to that of a son. This again is wrong for variableness in the pre- 
cept must be the consequence. Thus, if the $gtate be considerable, 
the texts above cited, ( “ his wives must be rendered partakers of 
like portions and “ let the another also take an equal share ”) 
assisted by another passage [“ Let them allow a maintenance to his 
women for life § 12] suggest an allotment adapted for bare sup- 
port. But, if the estate be inconsiderable, the same passages indicate 
the assignment of a share equal to a son’s. 

34. Thus, in the instance of the Chaturmasya sacrifices, m the 
disquisition [of the Mimansa] on the passage dwayoh pramyanti ; 
where it is maintained by the opponent, that the rules for the pre- 
paration of the sacrificial fire at the Soma-yaga extend to these 
sacrifices ; in consequence of which the injunction not to construct 
a northeren altar ( uttara-vedi ) at the Vaisviedeva and Sunasinya 
sacrifices, must be understood as a prohibition of such altar ; [which 
should else be constructed at those sacrifices as at a Soma-yaga •] 
but it is answered by an advocate for the right opinion, that it is 
not a prohibition of that altar as suggested by extending to these 
sacrifices the rules for preparing the sacrificial fire at the Soma- 
yaga, but an exception to the express rule “ piepare an uttara-vedi 
at this sacrifice [viz., at the Chaturmasya ;”] it is urged in ’reply 
by the opponent, that variableness in the precept must follow, since 
the same precept thus authorizes the occasional construction of the 
altar, with reference to a prohibition of it, at the first and last of 
the [four] periods of sacrifice, and commands the construction of 
it at the two middle periods, independently of any other maxim : 
but it is finally shown as the right doctrine, for the very purpose 
of obviating the objection of variableness m the precept, that the 
prohibition of the altar at the first and last of the periods of sacri- 
fice is a recital of a constant rule ; and that the injunction, “ prepare 
the uttara-vedz at this -sacrifice,” commands its construction at the 
two middle periods namely the Varuna-praghasa and Sacamed'ha 
with a due regard to that explanatory recital. 

85. As for the doctrine, that, from the text of Manu (“Of him* 
who leaves no son, the father shall take the inheritance, or the 
brothers,”) as well as from that of Sankha (“ The wealth of a man, 
who departs from heaven, leaving no male issue, goes to his brothers. 
If there be none, his father and mother take it : or his eldest wife 
the succession of brothers, to the estate of one who leaves no male 
issue, is deduced *, and that a wife obtains a sufficiency for her sup- 
port under the text “ Let them allow a maintenance to his women 
for life this being determined, if a rich man die, leaving no male 
issue, the wife take-s as much as is adequate to her subsistence, and 
the biethern take the rest ; but, if the estate be barely enough for 
the support of the widow, oi less than enough, this text (“The wife 
and the daughters also ;’\is propounded, on the controverted question 
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whether the widow or the bi others inherit, to show, that the first 
claim prevails. This opinion the reverend teacher does not tolerate : 
for he interprets the text, Of him who leaves no son, the father 
shall take the inheritance, or the brothers as not relating to the 
order of succession, since it declares an alternative ; but as intended 
meiely to show the competency for inheriting, and as applicable 
when the pi^efeiable claimants, the widow and the rest, fail. The 
text of Sankha too 1 elates to a reunited brother. 

36. Besides it does not appear either from this passage [of 
YajnyawAlcya] or from the context, that it is relative to an incon- 
siderable estate. If the concluding sentence £< On the failure of 
the first among these, the next m order is heir be restricted to 
the case of a small pioperfcy, by lefeience to another passage, in 
two instances (of the widow and of the daughters,** but relates to 
wealth generally m the other instances (of the father and the iest,) 
the consequent defect of variableness m the precept (§ 33) affects this 
interpretation. 

37. “ If a woman, becoming a widow m her youth, be head- 
strong, a maintenance must m that case be given to her for the 
suppoit of life.” This passage of Haeita is intended for a denial 
of the right of a widow suspected of incontmency, to take the 
whole estate. From this very passage [of Haeita], it appears 
that a widow, not suspected of misconduct, has a right to take the 
whole property. 

38. With the same view, Sankha has said “ Or his eldest wife.” 
(§ 7.) Being eldest by good qualities, and not supposed hkely to be 
guilty of mcontinency, she takes the whole wealth , uni like a mother, 
maintains any other headstrong wife [of her husband.] Thus all is 
unexceptionable. 

39. Therefor© it is a settled rule, that a wedded wife, being 
chaste, takes the whole estate of a man. who, being separated from 
his coheirs and not subsequently reunited with them, dies leaving no 
male issue. 


Section lI. 

Eight of the daughters and daughter's sons. 

1 On failure of her, the danghteis inherit. They are named 
in the plural number (Section 1. § 2.) to suggest the equal or 
unequal paiticipation of daughters alike or dissimilar by class. 

2. Thus Catyayana says* “Let the widpw succeed to her 
husband’s wealth, provided she be chaste ; and in default of her, 
let the daughter inherit, if unmarried.” Also Vm hasp ati : “ The 
wife is pionounced successoi to the wealth pf her husband , and, m 
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her default the daughter. As a son, so does the daughter of a man 
pioceed ticm his several limbs. How then should any other person 
take her father's wealth 

3. If there be competition between a married and an unmarried 
daughter, the unmained one takes the succession under the specific 
provisions of the text above cited (“ in default of her, let the 
daughter inherit, if unmarried.'’) 

4 If the competition be between an unprovided and enriched 
daughter, the unprovided one inherits , but, on failure of such, the 
enriched one succeeds : for the text of Gautama is equally appli- 
cable to the paternal, as to the maternal, estate. “A woman's 
separate propeity goes to her daughters, unmarried or unprovided ’' 

5. It mus£ not be supposed, that this relates to the appointed 
daughter : for in treating of male issue, she and her son have been 
pronounced equal to the legitimate son ( C£ Equal to him is the son 
of an appointed daughter/’ or the daughter appointed to be a son ) 

6. By tbe import of the particle “ also' 5 (Sect. 1. § 2.) the 
daughter’s son succeeds to the estate on failure of daughters. Thus 
Vishnu says, “ If a man leave neither son, nor son's son nor [wife, 
nor female] issue, the daughter’s sons shall take his wealth. For, 
in regard to the obsequies of ancestors, daughter's sons are con- 
sidered as son’s sons." Manu likewise declares, es By that male 
child, whom a daughter, whether formally appointed or not, shall 
produce from a husband of an equal class, the maternal grandfather 
becomes the grandsire of a son’s son let that son give the funeral 

, oblation and possess the inheritance.” 

Section III. 

Bight of the 'parents. 

1. On failure of those heirs, the two parents, meaning the 
mother and the father, are successors to the property. 

2. Although the order, in which parents succeed to the estate, 
do not clearly appear [from the tenour of the text ; Sect. 1 § 2 ] 
since a conjunctive compound is declared to present the meaning 
of its seveial terms at once; and the omission of one term and 
retention of the other constitute an exceptton to that complex ex- 
pression;] yet as the woid ‘ mother’ stands first in the phrase into 
which that is resolvable, and is first m.the regular compound 
{matapitarau) 4 mother and father' whim not reduced [to the simpler 
form pitarau ‘ parents'] by the omission of one term and retention 
of the other ; it fallows from the order of the terms and that of the 
sense which is thence deduced, and accordjng to the series thus 
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presented in answer to an inquiry concerning tlie order of succession 3 
that the mother takes the estate in the fii st instance ; and on failure 
of heir, the father. 

3. Besides the father is a common parent to other sons, but 
the mother is not so and, since her propinquity is consequently 
gieatest, it is fit, that she should take the estate in the first instance 
conformably with the text “ To the neaiest sapmda , the inheritance 
next belongs. 3 ’ 

4. Nor is the claim in virtue of propinquity restricted to 
(sapmdas) kinsmen allied by funeral oblations (a ) , but, on the 
conti ary, it appears from this veiy text, ( § 3) that the rule of pro- 
pinquity is effectual, without any exception, in the case of ( samano - 
dacas ) kmdied connected by libations of water, as well as other 
relatives, when they appear to have a claim to the succession 

5. Therefore since the mother is the neaiest of the two parents 
it is most fit, that she should take the estate. But on failure of 
her, the father is successor to the propeity. 

Section IY. 

Right of the brothers. 

1. On failure of the father, brethern share the estate. Accord- 
ingly Manu says, “ Of him, who leaves no son, the father shall take 
the inheritance or the brothers.” 

2 It has been argued by Dhaeeswaea, that, under the follow- 
ing text of Manu, u Of a son dying childless, the mother shall take 
the estate ; and, the mother also being dead, the father’s mother shall 
take the heritage * even while the rather is lit mg, if the mother be 
dead, the father’s mother, o’< in o' her words the paternal grand- 
mother, and not the father himself, shall take the succession ; because 
wealth, devolving upon linn, mav go to sons dissimilar by class , but 
what is inherited by the paternal grandmother, goes to such only as 
appertain to the same tribe . and cLoiefo*e the pater cal giandmothei 
takes the estate/ * 

3. The holy teacher (Viswahupa) does not assent to that doc- 
trine : because the heritable right of sons even dissimilar by class 
has been expressly ordained by a passage a cove cited . ' Tile sons of 

a Brahmtma , in the several tribes, have four shares, or three or two, 
or one.” 

4 But the passage of Mai*u, expressing that Ci The property of 
a Brah mana shall never be taken by the king,” intends the sovereign, 
not a son [of the late owner by a woman of the toval or military 
tribe]. 
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5 Among brothers, such as are of the whole blood, take the 
inheritance in the first instance, under the test before cited • 44 To 
the nearest sapmda , the inheritance next belongs ” Since those 
of the half blood are remote through the difference of the mothers. 

6. If there be no uterine (or whole) brothers, those by different 
mothers mbei it the estate. 

7 On failure of brothers also, their sons share the heritage in 

the order of the respective fatheis. e 

8 In case of competition between brothers and nephews, the 
nephews have no title to the succession : for their right of inherit- 
ance is declared to be on failure of brothers ( u both parents, brothers 
likewise, and their sons.” Sect. 1. § 1.) 

9. However when a brother has died leaving no male issue (nof 
other nearer heir,) and the estate has consequently devolved on his 
bi others indifferently, if any one of them die before a partition or 
their brother’s estate takes place, his sons do m that case acquire a 
title through their father : and it is fit, therefore, that a share should 
be allotted to them, in their father’s right, at a subsequent distri- 
bution of the property between them and the suiviving brothers. 

Section V. 

Succession of kindred of the same family name * termed 
Got raj a, or gentiles . 

1. If there be not even brother’s sons, gentiles share the estate. 
Gentiles are the paternal grandmother and relations connected by 
funeral oblations of food and libations of water. 

2. In the first place the paternal grandmother takes the inherit- 
ance. The paternal grandmother’s succession immediately after 
the mother, was seemingly suggested by the text before cited, 
“ And, the mother also being dead, the father’s mothei shall take 
the heritage no place, however, is found for her in the compact 
series of heiis from the father to the^nephew * and that text (“ the 
father’s mother shall take the hentage”) is intended only to indicate 
her general competency for inheritance She must therefore of 
course succeed immediately after the nephew ; and thus there is no 
contradiction. 

3. On failure of the paternal grandmother, the (gotraja) kins- 
men sprung fiom the same family with the deceased and (sapmda) 
connected by funeral oblations namely the paternal gi andfather and 
the rest, inherit the estate. For kinsmen sprung from a different 
family, but connected by funeral oblations, are indicated by the term 
cognate ( bandhu Sect. 6.) * 
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4. Here, on failure of the father’s descendants, the ^ heirs' are 
successively the paternal grandmother, the paternal grandfather, the 
uncles and their sons. 

5. On failure of the paternal grandfather’s line, the paternal 
great gtandraother, the gieat giandfather, his sons and their issue, 
mheiit. In this manner must be under stood the succession of kindr- 
ed belonging to the same general family and connected by funeral 
oblations 

6. If there be none such, the succession devolves on kindred 
connected by libations of watei . and they must be understood to 
reach to seven degiees beyond the kmdted connected by funeia! ob- 
lations of food . or else, as far as the limits of knowledge as to birth 
and name extend. Aecotdingly T'VJini-MnNU says * The relation 
of the stqnrdas, or kindred connected by the fuueial oblation, ceases 
with the seventh person and that of samauodacas oi those connected 
by a common libation of water, extend to the foui teen th degree , or as 
some affiim, it reaches as far as the memory of birth and name ex- 
tends. This is signified by got ret or the lelation of family name” 

Section VI. 

On the succession of cognate kindred , Imulhu 

1. On failure of gentiles, the cognates are heirs. Coffnai.es are 
of three kinds , related to the person hnnself, to his fathei, oi to his 
mother as is declared by the following text The '-uns of hi* own 
father’s sister, the sons oi ins own mothers s’vrer, find the sons of Ins 
own maternal uncle, mast be consideied as hi* own imgnatj kindled. 
The sons of Ins father s paternal aunt, the sun* of his LatheiT ma- 
ternal aunt, and the son? of his father’s maternal uncle must be 
deemed his father’s cognate kindred The sons of in> mothers 
paternal aunt, the sons of his modus, s riateimJ mint, and the suns 
of Ins mothei’a maternal uiieles, must he s tokened h.o mother’s 
cognate kindred." 

2. Here, by reason of negr affinity, me co.uWe kindred of the 
deceased himself, are ms successor* to me first i;.suta*e . on iTiline of 
them, his father’s cognate kindred or if tin.ie be none, his mother's 
cognate kindred. This must be undemood to be the older of succes- 
sion here intended. 


Section VII. 

On the succession of strangers upon failure of the kindred. 

1. If there be no relations of the deceased, the preceptor, or, on 
failure of him, the pu^il, inherits, by the text of Apastamba. ‘^I± 

34 
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there be no male issue, the nearest kinsman inherits ; or in default of 
kindred, the preceptor ; or failing him, the disciple. 5 ' 

2. If there be no pupil r the fellow student is the successor. 
He, who received his investiture, or instruction in reading or m the 
knowledge of his sense of scripture, from the same preceptor, is a 
fellow student. 

3. If there be no fellow students, some learned and venerable 
priest should take the property of a Brahmana , under the text of 
Gautama : “ Venerable priest should share the wealth of a Brahmana , 
who leaves no issue. 55 

4. JFor the want of such successors, any Brahmana may he the 
heir. So Ma.nu declares : “ On failure of all those, the lawful heirs are 
such Braliman&s, as have read the three Vedas , as are pure m body 
and mind, as have subdued their passions. Thus virtue is not lost.' 5 

5. Never shall a king take the wealth of a pnest : for the text of 
Manu forbids it : “ The property of a Brahmana shall never be taken 
by the king : this is fixed law. 5 ' It is also declared by Narada : <c If 
theie be no heir of a Brahmana' s wealth on his demise, it must be 
given to a Brahmana, Otherwise the king is tainted with sin. 5 ' 

6. E Aw V king, and not a priest, may take the estate of a 
Kshatriya o* c'her person of a inferior tribe on failure of heirs down 
to fellow student So Manu ordains ; “But the wealth of the other 
classes on failure of all [hens,] the king may take." 

Section YIII. 

On succession to the property of a hermit or of an ascetic . 

1. It has been declared, that sons and grandsons [or great grand- 
sons] take the heritage ; or, on failure of them, the widow or other 
successors. The author now propounds an exception to both those 
laws : “The hens of a hermit, of an ascetic, and of a professed student, 
are in their order, the preceptor, the virtuous pupil, and the spmtual, 
hi other and associate in holiness 55 

2. The lieirs to the propeity of a hermit, of an ascetic, and of a 
student m theology, are, in order (that is, in the mveise order), the 
pieceptor, a virtuous pupil, and a spiritual brother belonging to the 
same heimitage 

3. The student (brahmachari ) must be a professed or perpetual 
one : for the mother and the rest of the natural hens take the pro- 
perty of a temporary student and the preceptoi is declared to be heir 
to a professed student as an exception [to the claim of the mother and 
the rest.] r 

4. A virtuous pupil takes the pioperty of a yati or ascetic. The 
viituous pupil, again, is one who is a assiduous in the study of theo- 
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logy, in retaining the holy science, and in practising its ordinances. 
For a person, whose conduct is bad, is unworthy of the inheritance, 
were he even the pieceptor or [standing in] any other [venerable re 
lation.] 

5. A spiritual brother and associate in holiness takes the good of 
a hermit ( 'iianaprast’ha .) A spiritual brother is one who is engaged as 
a brotherly compamon [having consented to become so ] An asso- 
ciate in holiness is one appertaining to the same hermitage. Being a 
spiritual companion, and belonging to the same hermitage, he is a spi- 
ritual brother associate m holiness. 

6. But on failure of those (namely the preceptor and the rest,) 

any one associated m holiness takes the goods ; even though sons and 
other natural heirs exist. * 

7. Are not those, who have entered into a religious profession} 
unconcerned with hereditable propeitv? since Vasisht’ha declares 
u They, who have entered into another order, are debarred from shares/’ 
How then can there be a partition of their property ? Hor has a pro- 
fessed student a right to his own acquired wealth ; for the acceptance 
of presents, and other means of acquisition, [as officiating at sacrifices 
and so forth,] are forbidden to him. And, since Gautama ordains, 
that u A mendicant shall have no hoard the mendicant also can 
have no effects by himself acquired 

8. The answer is, aheimitmay have property for the text [of 
Ya jntawalcy a] expresses “ The hermit may make a hoard of things 
sufficient for a day, a month, six months or a year ; and in the month 
of Amina , he should abandon [the residue of] what has been col- 
lected.” The ascetic too has clothes, books and other requisite arti- 
cles : for a passage [of the Yedd] directs, that *■ ho should wear clothes 
to cover his privy parts” and a text [of law] prescribes, that he 
should take the requisites for his austerities and his sandals.” The 
professed student likewise has clothes to cover his body * and he pos- 
sesses also other effects. 

9. It was therefore proper to explain she partition or inheritance 

of such property, t 


Section IX. 

On the reunion of kinsmen after partition . 

1. The author next propounds an exception to the maxim, that 
the wife and certain other heirs succeed to the estate of one who dies 
leaving no male issue. A leunited [ brother ] shalLkeep the share of 
his reunited [ coheir ] who is deceased, or^ shall deliver it to [a soil 
subsequently] born. 
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2 Effects, which had been divided and which are again mixed 
together, are termed reunited. He, to whom each appertain, is a 
reunited parcener. 

3. That cannot take place with any person indifferently; hut 
only with a father, a brother, or a -paternal uncle • as Vrihaspati 
declares. He, who, being once separated, dwells agaM through 
-affection with his father, brother, or paternal uncle, is termed 
reunited. 

4. The share or allotment of such a reunited parcener deceased 
must be delivered by the surviving reunited parcener, to a son 
subsequently born, m the case where the widow's piegnancy was 
unknown at the time of the distribution. Or, on failure of male 
issue, he, and not the widow, nor any other heirs, shall take the 
inheritance. 

5. The author states an exception to the rule, that a reunited 
brother shall keep the share of his reunited coheir . But an 
uteiine [or whole] brother shall thus retain or deliver the allotment 
of his uterine relation. 

6. The words r< reunited brother ” and <e reunited coheir ” are 
understood. Hence the construction, as in the preceding part of 
the text, is this The allotment of a reunited brother of the whole 
blood, who is deceased, shall be delivered, by the surviving reunited 
"brother df the whole blood, to a son born subsequently. But, on 
failure of such issse, he shall retain it. Thus, if there ’be brothers 
of the whole blood, and half blood, an uterine [ or whole ] brother 
being a reunited parcener, not a half brother who is so, takes the 
estate of the reunited uterine brother. This is an exception to 
what had been before said (§1.) 

7. Next, in answer to the inquiry, who shall take the succession 
when a reunited parcener dies leaving no male issue, and there 
exists a whole brother not reunited, as well as a half brother who 
was associated with the deceased ? the author delivers a reason 
why both shall take and divide the estate. ** A half brother being 
again associated may take the succession, not -a half brother 
though not reunited * but one united [ by blood, though not by 
coparcenary,] may obtain the propel ty ; and not [exclusively] the 
son of a different mother 

8. A half brother, (meaning one born of a lival wife,) being a 
reunited parcener, takes the estate ; hut a half brothei, who was 
not reunited, does not obtain the goods Thus, by the direct provisions 
of the text, and by r the exception, Reunion is shown to be a reason 
for a half brothers succession, 

f- 

5. The term lt not reunited ” is connected also with what fol- 
lows ; and hence even one who was not again associated, may take 
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Section X 

On evclvtoon fiow Inheritance. 

1 The author states an exception to what bus been said by him 
respecting *the succession of the son, the widow and other hens, as 
w T ell as the reunited parcener “An impotent peison, an outcast, 
and his issue, one lame, a roadman, an idiot, a Mind man, and a 
person afflicted with an incurable disease, as well es others [similar] 7 
disqualified,] must be maintained , excluding them, however, from 
pai ticipation ” 

2 “An impotent person;” one of the third gender tor neuter sex ) 
“An outcast,” one guilty of sacrilege or other heinous dime “His 
issue ” the offspring of an outcast “Lame,” deprived of the use 
of his feet. “ A madman affected by any of the various sorts of 
insanity proceeding from air, bile, or phlegm, from dclumm, or fiom 
planetary influence. “ An idiot ; a person deprived of the internal 
faculty meaning one incapable of discriminating right fiom wrong. 
£< Blind destitute of the visual organ ‘ c Afflicted with an incurable 
disease affected by an irremediable distemper, such as marasmus or 
the like 

3 Under the term “ others ” are comprehended one who has en- 
tered into an order of devotion, an enemy to his father, a sinner m 
an inferior degree, and a person deaf, dumb, or wanting any 01 gan 
Thus Vasist’ha says, “ They, who have enteied into another cider, 
are debarred from shares " Noreda also declares, *‘ An enemy to bis 
father, an outcast, an impotent person, and one who is addicted to 
vice, take no shares of the inheritance c\en though they be legitimate* 
much less, if they be sons of the wife by an anpomted kin sin in ” 
Menu likewise ordains, “ Impotent persons and or t *nsts aic excluded 
from a share of the heritage, and so are persons born blind and 
deaf, as well as madmen, idiots, the dumb, and those who Lave lost a 
sense [or a limb ”] 

4. Those who have lost a ^ense [or a limb.] Any person, who is 
deprived of an organ [of sense or action] by disease or other cause, 
is said to have lost that sense or limb. 

5. These persons (the impotent man and the rest) are excluded 

from participation. They do not share the estate They must be 
supported by an allowance of food and raiment only * and the penalty 
of degradation is incurred, if they be not maintained. For Manu 
says, “ But it is fit, that a wnse man should give all of them foodgand 
raiment without stmt to the best of his power •for he, wdio ives 
it not, shall be deemed an outcast.” “Without stmt ” signifies ‘for 
life.’ ^ « • 

G. They are debarred of their shares, if their disquali cation 
arose before the division of the property But one, already separated 
from his co-heirs, is not deprived of his allotment. 
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% Effects, which had been divided and which are again mixed 
together, are termed reunited. He, to whom each 'appertain, is a 
reunited parcener. f 

8. That cannot take place with any person indifferently; hut 
only with a father, a brother, or a paternal ancle : as Vrihaspati 
declares. He, who, being once separated, dwells again through 
affection with his father, brother, or paternal uncle, is termed 
reunited. 

4. The share or allotment of such a reunited parcener deceased 
must be delivered by the surviving reunited parcener, to a son 
subsequently born, m the case where the widow's pregnancy was 
unknown at the time of the distribution. Or, on failure of male 
issue, he, and? not the widow, nor any ' other heirs, ^hall take the 
inheritance. 

5. The author states an exception to the rule, that a reunited 
brother shall keep the share of his reunited coheir : But an 
uteime [or whole] brother shall thus retain or deliver the allotment 
of his uterine relation. 

6. The words “ reunited brother ” and “ reunited coheir ” are 
understood. Hence the construction, as in the preceding part of 
the text, is this : The allotment of a reunited brother of the whole 
blood, who is deceased, shall be delivered, by the surviving reunited 
‘brother df the whole blood, to a son born subsequently. But, on 
failure of such issse, he shall retain it. Thus, if there ’be brothers 
of the whole blood, and half blood, an uterine [ or whole ] brother 
being a reunited parcener, not a half brother who is so, takes the 
•estate of the reunited uterine brother. This is an exception to 
what had been before said (§ 1.) 

7. Next, in answer to the inquiry, who shall take the succession 
when a reunited parcener dies leaving no male issue, and there 
exists a whole brother not reunited, as well as a half brother who 
was associated with the deceased ? the author delivers a reason 
why both shall take and divide the estate. li * A half brother being 
again associated may take the succession, not a 'half brother 
though not reunited : but one united [ by blood, though not by 
coparcenary,] may obtain the property ; and not [exclusively] the 
son of a different mother 

8. A half brother, (meaning one born of a rival wife,) being a 
reunited parcener, takes the estate ; but a half brother, who was 
not reunited, docs not obtain the goods. Thus, by the direct provisions 
of the tex^ and by* the exception, Jeupion is shown to be a reason 
for a half brother's succession, 

The term ** not reunited ” is connected also with what fob 
low# ; and hence even one who was not again associated, ;may take 
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Section X 

On exclusion from Inheritance, 

1 The author states an exception to v hat has been said by him 
respecting 'the succession of the son, the widow and other hens, as 
well as the reunited paiceuer “An impotent peison, an outcast, 
and his issue, one lame, a madman, an idiot, a blind man, and a 
person afflicted with an incurable disease, as well as others [similarly 
disqualified,] must be maintained , excluding them, howe\er, from 
pax ticipation.” 

2. “ An impotent person; 55 one of the third gender (or neuter sex ) 

“An outcast; 55 one guilty of sacrilege or other heinous crime “His 
issue , 55 the offspring of an outcast “Lame; 55 deprived of the use 
of his feet. “ A madman , 55 affected by any of the various sorts of 
insanity proceeding from air, bile, or phlegm, from deln mm, or from 
planetary influence. “ An idiot , a person deprived of the internal 
faculty . meaning one incapable of discriminating right from wrong. 
“ Blind ; 55 destitute of the visual organ. “ Afflicted with an incurable 
disease ; 55 affected by an irremediable distemper, such as marasmus or 
the like 

3 Under the term “others 55 are comprehended one who has en- 
tered into an order of devotion, an enemy to his father, a sinner m 
tan inferior degree, and a person deaf, dumb, or wanting any organ. 
Thus Vasist’ha says, “ They, who have enteied into another order, 
are debarred from shares.” Nareda also declares, “ An enemy to his 
father, an outcast, an impotent person, and one who is addicted to 
vice, take no shares of the inheritance even though they be legitimate 
much less, if they be sons of the wife by an appointed kinsman 55 
Menu likewise ordams, “ Impotent persons and outcasts are excluded 
from a share of the heritage , and so are persons born blind and 
deaf, as well as madmen, idiots, the dumb, and those who have lost a 
sense [or a limb/ 5 ] 

4. Those who have lost a sense [or a limb ] Any person, who is 
deprived of an organ [of sense or action] by disease or other cause, 
is said to have lost that sense or limb. 

5. These persons (the impotent man and the rest) are excluded 

from participation. They do not share the estate They must be 
supported by an allowance of food and raiment only • and the penalty 
of degradation is incurred, if ^iey be not maintained. For Mauu 
says, “ But it is fit, that a wise man should give all of them foodgand 
raiment without stint to the best of Ins power .>for he, wfflo ives 
if not, shall be deemed an outcast.” “Without stmt 55 signifies 4 for 
life. 5 » 

0. They are debarred of their shares, if their disquali cation 
arose before the division of the property. But one, already separated 
from his co-heirs, is not deprived of his allotment. 
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7. If the defect be removed by medicaments or other means [as 
penance and atonement] at & period subsequent to partition, the 
right of participation takes effect, by analogy [to the case of a sou 
born after separation.] “ When the sons have been separated, one, 
who is afterwards born of a woman equal m class, shares ^the distri- 
bution ” 

8. The masculine gender is not here used restnctively m speaking 
of an outcast and the rest. It must be therefore understood, that 
the wife, the daughter, the mother, or any other female, being dis- 
qualified for any of the defects which have been specified, is likewise 
excluded from participation. 

9. The disinherison of the persons above described seeming to 
imply disinherison of their sons, the author adds “ But their sons, 
whether legitimate, or the offspring of the wife by a kinsman, are 
entitled to allotments, if free from similar defects.” 

10. The sons of these persons, whether they be legitimate offspring 
or issue of the wife, are entitled to allotments, or are rightful partakers 
of shares ; provided they be faultless or free from defects which should 
bar their participation, such as impotency and the like. 

11. Of these [two descriptions of offspring] the impotent man may 
have that termed issue of the wife ; the rest may have legitimate 
progeny likewise. The specific mention of “ legitimate ” issue and 
“ offspring of the wife ” is intended to forbid the adoption of other 
sons. 

12. The author delivers a special rule concerning the daughters of 
disqualified persons . “ Their daughters must be maintained likewise, 
until they are provided with husbands ” 

13. Their daughters, or the female children of such persons, must 
be supported, until they be disposed of in marriage Under the 
suggestion of the word “ likewise,” the expenses of their nuptials must 
be also defrayed. 

14. The author adds a distinct maxim respecting the wives of 
disqualified persons . “ Their childless vflves, conducting themselves 
aright, must be supported ; but such, as are unchaste, should be 
expelled ; and so indeed should those, who are perverse.” 

15. The wives of these persons, being destitute of male issue, and 
being correct in their conduct, or behaving virtuously, must be 
supported or maintained. But, if unchaste, they must be expelled : 
and so may those, who are perverse. These last may indeed be 
expelled . but they mrast be suppo/ced, provided they be not un- 
chaste. Eor a maintenance must not be refused solely on account of 
perverseness. 
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the effects of a deceased reunited parcener, 1 Who is he 2 The author 
replies * u one united, ” that is one united by the identity of the 
womb [ in which he was conceived ; ] in other words, an uterine or 
whole brother, it is thus declared," 1 that relation by the whole 
blood is a reason for the succession of the brother, though not 
reunited in coparcenary. 

10. The term “united” likewise is connected with what follows : 
and heie it signifies reunited [as a coparcener,] The words “not the 
son of a different mother” must be interpreted by supplying the 
affirmative particle ( eva ) understood. Though he be a reunited 
parcener, yet, being issue of a different mother, he shall not exclusively 
take the estate of his associated cohen . 

11 Thus by the occurrence of the word “though” ( api ) in 
one sentence (“ though not reunited ” &c. § 7. ) and by the denial 
implied in the restrictive affirmation ( eva “ exclusively, ” ) under- 
stood in the other, ( “ one united may take the property, and not 
exclusively the son of a diffeient mother m 9 ) it is shown, that a 
whole hi other not reunited, and a half brothei being reunited, 
•shall take and shaie the estate ; for the reasons of both rights may 
subsist at the same instant. 

12. This is made clear by Manit, who, after premising partition 
Among reunited parceners (“If brethren, once divided and living 
iigain together as parceners, make a second partition ; declares should 
the eldest or youngest of seveial brothei s be depnved of his allotment 
at the distiibution, or should any one of them die, his share shall not 
be lost ; but his uterine brothers and sisters, and such brothei s as were 
reunited after a separation, shall assemble togethei and divide his 
share equally. 

13. Among reunited brothei $, if the eldest, the youngest or the 

middlemost, at the delrveiy of shares, (for the indeclinable termination 
of the word (lenoios any case;! that is, at tho'time of making a partition 
lose, or forfeit his share by his entrance into anothei oidex '[ that of a 
hermit or ascetic, ] or by the guilt of sacrilege, or hv any other 
disqualification ; or if he be dead ; his allotment does not !np«e, but 
shall be set apart. The meaning is, that the reunited paicencis shall 
not exclusively take it. The author states the appiopnation of the 
'share so reserved * His uterine brothers and sisters &c. (§ 12 ) 

Brothers of the whole blood 7 or by the same mother, tlmugh not 
reunited, slrare that allotment so set apart. Even though they had 
gone to a diffeient countiy, still, returning thence and assembling 
together, they share it : and that equally \ not by a distribution of 
gi eater and less shams. Brothers of the half blood, who were leumted 
after separation, and sisters by the same mothei, likewise participate. 
They inherit the estate and divide it in equal shares’ 
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A TREATISE ON INHERITANCE, 

BY 

JIMUTAVAHANA. 


CHAPTER I. 

Partition of Heritage defined and explained. Two periods of 
partition of the Father's wealth. 

1. Parti bion of heritage, on the subject of which various contro- 
versies have arisen among intelligent persons (not fully comprehend- 
ing the precepts of Manu and the rest) should be explained for thei** 
information. Hear it, 0 ye wise ! 

* 2. First, the term Partition of Heiitage (« d&yabhaga ) is expound- 

ed : and, on that subject, Narad a says, “Where a division of the pater- 
nal estate is instituted by sons, that becomes a topic of litigation, 
called by the wise Partition of Heritage.” 

3. What came from the father is “paternal and this signifies 
property arising fiom the father’s demise. The expressions “paternal” 
and “by sons” both indicate any relation ; for the term “partition of 
heiitage” is used for a division of the goods of any relation by any 
relatives. Accordingly Narada, having premised “ partition of heri- 
tage” as a topic of litigation, (§ 2) shows, under that head of actions, 
the distribution of effects left by the mother and the rest. So Manu, 
likewise, premising inheritance, propounds the division but without 
employing the woid father or any other specific term of effects of any 
relative. 

4. The term “heritage,” by derivation, signifies, “what is 
given.” However, the use of the ^erb {da) is here secondary or 
metaphorical ; since the same consequence is produced, namely that 
of constituting another’s property after annulling the previous light of 
a person who is dead, or 'gone into retirement^ or the like. But there 
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is no abdication of the deceased and the rest in regard to the goods. 

5. Therefore, the word “heritage” is used to signify wealth, in 

which property, dependent on relation to the former owner, arises on 
the demise of that owner. 1 

6. Is the partition of heritage a splitting of the divided thing 
into integrant parts ? Or does partition consist in the chattel's not be- 
ing’ united with the hentage of a coheir? The first position is not cor- 
rect ; for the heritage itself wonld be destroyed. Nor is the second 
accurate : for though goods he conjoined, it may be said, “this chattel, 
which was before parted, is not my property, but my brother s.” 

7. Nor can it be affirmed, that partition is the distribution to 
particular chattels, of a right vested in all the coheirs, through the 
sameness of their i elation, over all the goods. Tor relation, opposed 
by the coexistent claim of another relative, produces a right (determi- 
nable by partition) to portions only of the estate : since it would be 
burdensome to infer the vesting and di vesting of rights to the whole 
of the paternal estate ; and it would be useless as there would not re- 
sult a power of aliening at pleasure. 

8. The answer is : Partition consists in manifesting [or in parti- 
cularizing] by the casting of lots or otherwise, a property which had 
arisen in lands oi chattels, but which extended only to a portion of 
them, and which was previously unascertained, being unfit for exclu- 
sive appropriation, because no evidence of any ground of discrimina- 
tion existed. 

9. Or partition is a special ascertainment of property, or making 
of it known [by reference of a particular share to a particular person,] 

10. Even in this case wheie a single article, as a female slave, a 
cow, or the like, is common to many, the property isiserved by separate 
use, iu carrying bui dens, or in milking during specific periods, in turn, 
as directed by Vrihaspati. “A single female slave should be 
employed on labor in the houses [of the several coheirs] successively, 

according to the number of shares and water of wells or ponds is 

drawn for use according to need [without stint] such property [as 

is regularly not divisible] should be distributed by equitable adjust- 
ment : else it would be useless [to the owners.”] . These three half 
stanzas occur in many places, [as quotations from this author,] though 
not found in their regular order [in his institutes of law.] 

11. Does it not follow from the text of Narada, (“ let sons regu- 

larly divide the wealth when the father is dead ”) which authorizes 
sons to divide their father’s effects after his decease that sons have not 
property therein before partition ? nor can partition be a cause of 
property, since that might be misunderstood as extending even to 
the goods of a sti anger. _ ■> 

12. The answer is this: since it is* the piactice of people to 
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call an estate their own, immediately after the demise of their 
father or other predecessor ; and the right of property is acknow- 
ledged to vest without partition in the case of an only son ; the demise, 
of the relative is the cause of property. Consequently there is no 
room for any misconstruction. 

13. Acquisition is the act of the acquirer ; and one who has 
the state of ownership dependent on acquisition, is the acquirer. 
Is not brith therefore, as the act of the son, rigthly deemed his 
mode of acquisition % and have not sons, consequently, a proprietary 
right, during their father's life [ even without his being degraded or 
otherwise disqualified ; ] and not by reason of his demise t and 
therefore is it declared “ in some cases birth alone [ is a mode of 
acquisition,] as in the instance of a paternal estate. 

14. That" is not correct : for it contradicts Manu and the rest* 
<£ After the [death of the] father and the mother, the brethren, being 
assembled, must divide equally the paternal estate . for they have not 
power over it, while their paients live.” 

15. This test is an answer to the question, why partition among 
sons is not authoiized, while their parents are living* . namely because 
they have not ownership at that time. 

16. It should not be argued, that the text intends want of 
independence, like another passage of the same author, concerning 
acquisitions by a wife orson ; for there is no evidence of property 
then vested ;but, m the other instance, dependence is rigthly supposed 
to be meant, since property is suggested by the phrase “ what they 
earn” or acquire. 

17. Besides it would contradict revealed law, if these persons 
had not owneishio even m that which is by them earned ; since 
religious utes, enjoined by holy writ, which must be effected by means 
of their own wealth, would be prevented. 

18. Devala, too, expressly denies the right of sons in their 

father’s wealth tl When the fathei is deceased, let the sons divide 
the fathei’s wealth for sons have not ownership while the father 
is alive and free from defect.” * 

19. Besides, if sons have pioperty m their fathei 's wealth, 
partition would be demandable even against his consent and there 
is no proof, that property vested by bntk alone , nor is birth stated 
m the law as means of acquisition. 

20. In some places it is. alleged * but there, by the mention of 
birth, the relation of father and son,^ud the demise of the father are 
mediately indicated r as causes of property. 

21. The right of one may consistently arise fiom the act of 
another , for an express passage of law is authority foi it , and that is 
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actually seen iu the world, since, in the case of donation, the donee’s 
right to the thing arises from the act of the giver i namely from his 
relinquishment in favor of the donee who is a sentient person. 

22. Neither is property created by 1 acceptance ; since it would 
follow, that the acceptor was the giver ; for gift consists in the effect 
of raising another’s property ; and that effect would here depend on 
the donee, ’in like manner as a votary, though making a relinquish- 
ment of a thing offered to a deity, is not a sacrificer ; but the priest 
alone is so denominated, as performing the act of presenting its re- 
linquishment, which act was the purpose of the ceremony termed a 
sacrifice. Besides the word gift occurs in passages of law as signify- 
ing something antecedent to acceptance. 

23. Is not receipt acceptance ? for the affix in the yord swicara, 
implies a thing becoming what it before was not ; and the act of mak- 
ing his own ( swan curwan) what before was not his, constitutes appro- 
priation or acceptance ( swicara .) How then can property be antece- 
dent to that ? 

24. The answer is, though property had already arisen, it is now 
by the act of the donee, subsequently recognizing it for his own, 
rendered liable to disposal at pleasure : and such is the meaning of 
the term * acceptance 9 or £ appropriation ’ From its association with 
teaching, and assisting at sacrifices, receipt ( pratigraha ) is, without 
question, a mode of acquisition, though it do not immediately create 
property : for, in the case of assisting at sacrifices and so forth, pro- 
perty in wealth so gained arises solely from the gift of the reward. 

25. Or the survival of the son, at the time of his father’s demise, 
may constitute his acquisition. Besides in the case of goods left by a 
brother or other relative, the property of the rest of the brethern or 
other heirs, must, however reluctantly, be acknowledged to arise 
either from his death or from the survival of the rest at the time of 
his decease. 

26. Hence [that is, because property is not vested in sons while 
the father lives, or because property is not by birth, but by survival, 
or because the demise of the ancestor is a requisite condition,] the 
passage before cited, beginning with the words u after the [death of 
the] father/’ being intended to declare property vested at that period, 
[namely at the moment of the father’s decease] recites partition 
which of course then awaits the pleasure [of the successor.] For it 
cannot be a precept, since the same result [respecting the right of 
partition, at pleasure,] was already obtained [as the necessary con- 
sequence of a right of property.], 

27. Nor can it be a restrictive injunction. For as that is con- 
trary to the text of Mann <c either let them thus live together ; or let 
them dwell apart for the sake of religious m^rit and as it produces 
visible consequences o?%*[not any unseen or spiritual result,] it *jan 

35 
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neither be an injunction, for an immediate partition, nor a limitation of 
the time.” 

28. Besides, partition would be admissible, only at the moment 
immediately following the father’s decease and not at any later period ; 
for there is not in this instance, as m that of a sacrifice on the birth 
of a child, an objection analogous to the hazard of the new born in- 
fant’s life : and partition to be made at any time after r the father’s 
demise, while the sons live, and at their pleasure, is already obtained i 
[as a necessary result of obvious reasoning without need of a special 
precept for the purpose.] 

29. i-Therefore, the text of Manu must be argued [by you] to 
intend the prohibiting of partition, although the son’s right subsits 
during the life. of the father. But that is not maintainable. For ifr 
would thus bear an import not its own. 

30. Hence the text of Manu and the rest (as Devala § 18) must 
be taken as showing, that sons have not a light of ownership in the 
wealth of the living parents, but in the estates of both when deceased. 
One position is conveyed by the terms of the text ; the other by its 
import. 

31. Mere demise is not exclusively meant ; for that intends also 
the estate of a person degraded, gone into retirement, or the like : 
by reason of the analogy, as occasioning an extinction of property. 

32. Accordingly Narada says: “ When the mother is past 
child-bearing, and the sisters aie married, or if the father be lost, or 
no longer a householder, or if his temporal affections be extinct. 

33. “ Lost ” signifies degraded : “ no longer a householder,” 
having quitted the order of a householder. If the reading be “ when 
he is exempt from death,” then the sense is “ when being exempt from 
death (that is alive,) he is devoid of affections.” The variation in the 
reading is unfounded. 

34. Here also, to show, that the sons’ property in their father’s 
wealth arises from such causes as the extinction of his wordly affec- 
tions, this one period of partition, known to be ,at their pleasure, is 
recited explanatorily : for the recital 1 is confoimable to the previous 
knowledge ; and the right of the ownership suggests that knowledge. . 

35. Since any one parcener is proprietor of his own wealth, parti- 
tion at the choice even of a single person is thence deducible ; and 
concurrence of heirs, suggested as one case ef partition, is recited ex- 
planatorily in the text 44 the brethern being assembled, &c.” Else, 
since assemblage implies many, there could be no distribution between 
two ; for no passage of law expressly propounds a division between 
two coheirs. ' 

36. Is not the eldest son alone entitled to the estate, on the 
demise of the coheirs ? a*nd not the rest of bis brethern f for' Manu 
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says, : “ The eldest brother may take the patrimony entire ; and the 
rest may live under him, as under their father” And here eldest 
intends him who rescues his father from the hell called Put ; and not 
the senior survivor. “ By the eldest, as^soon as born, a man becomes 
father of male issue, and is exonerated from debt to his ancestors ; 
such a son, therefore, is entitled to take the heritage. That $on alone* 
on whom he^devolves his debt, and through whom he tastes immorta- 
lity, was begotten from a *>ense of duty : others are considered as be- 
gotten from love of pleasure.” 

37. ^ Not so : for the right of the eldest [to take charge, of the 
wholej is pronounced dependent on the will^ of the rest. Thus 
Narada says : “ Let the eldest brother, by consent, support the 
rest, like a father ; or let a younger brother, who is capable, do so ; 
the prosperity of the family depends on ability,” By consent of all, 
even the youngest brother, being capable, may support the rest. 
Pi imogeniture is not a positive rule. For Manu declares: “Either 
let them thus live together, or let them live apart for the sake of 
religious merit : since religious duties are multiplied apart ; separation 
is, therefore, lawful.”^ By the terms together or apart, and for the 
sake, he shows it optional at their choice. 

38 Thus there are two periods of partition : one, when the 
father’s ptoperty ceases ; the other by his choice, while his right of 
property endures. 

39. But three periods must not be admitted ; one, when a father 
dies ; another, when he is devoid of wordly regards, and the mother’s 
courses have ceased : and a third by his own choice, while the mother 
continues to be capable of bearing children, and the father still re- 
tains temporal affections. For, if the cessation of the mother's 
courses be joined, as a condition, with the extinction of the father’s 
worldly inclinations, it might be concluded, that partition could not 
take place among sons, however desirous of it, when the father be- 
comes a hermit (his temporal propensities being extinguished ;) since 
the cessation of the mother’s courses cannot yet have happened 
[while she is still between thirty and forty years of age :] for the 
nubile age, as ordained by MaXu, is twelve years for a girl to be 
married to a man aged thirty, and eight years for one to be espoused 
by a man aged twenty-four ; and the age prescribed for entering into 
another order is fifty years. 

40* If it be said, the extinction of passions, without any condi- 
tion annexed to it, marks the period for a division of the father’s 
estate : that is denied for it might be thence inferred, that partition 
would not take place, although the father were a' degraded person, 
if he were not at tne same time devoid of temporal r^ard. 

41. But, if this be pronounced to be anQther period of partition, 
then four distinct period^ would arise ; 1. the demise of the father ; 
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2, his degradation ; 3 . his disregard of secular objects ; 4. his own 
choice. 

42.. The alleged power , of sons to make a partition, when the 
father is incapable of business [by reason of extreme age, &c.,] has 
been asserted through ignorance of express passages of law [to the 
contrary.] Thus Harita says : “ While the father lives^ sons have 
no independent power in regard to the receipt, expenditure and bail- 
ment of wealth. But, if he be decayed, remotely absent, or afflicted 
with disease, let the eldest son manage the affairs as he pleases.” So 
Sankha and Likhita explicitly declare : £ If the father be incapable, 
let the eldest manage the affairs of the family, or with his consent, a 
younger brother conversant -with business. Partition of the wealth 
does not take jplace, if the father be not desirous of it, when he is 
old, or his mental faculties are impaired, or his body is afflicted with a 
lasting disease. Let the eldest, like a father, protect the goods of the 
rest j for [the support of] the family is founded on wealth. They are 
not independent, while they have their father living, nor while the 
mother survives. 

43. These two passages, forbidding partition when the father is 
incapable of business, or when he labours under a lasting disorder 
direct, that the eldest son should superintend the household, or a 
younger son who is conversant with business. The text last cited 
therefore, runs “not if the father desire it not and it was by mistake 
that it was written “if he be incapable of business, partition of the 
wealth takes place &c.” 

44. Therefore two periods only are rightly affirmed : one, when 
property ceases by the owner’s degradation from his tribe, disregard 
of temporal matters, or actual demise ; the other by the choice of the 
father, while his property still subsists. 

45. The condition '‘when the mother is past child-bearing” 
regards wealth inherited from the paternal grandfather. Since other 
children 5 ? cannot be born by her, when her courses have ceased, parti- 
tion among sons may then take place : still, however, by the choice of 
the father. But, if the hereditary estate were divided, while she con- 
tinued to be capable of bearing children, those, born subsequently, 
would be deprived of subsistence. Neither would that be right ; for a 
text expresses, “They who are born, and they who are yet unbegotten, 
and they who are actually in the womb, all require the means of sup- 
port : and the dissipation of their hereditary maintenance is censur- 
ed.” 

46. It is because there are tworperiods of partition, in the case 
of the father’s wealth, that Manu, Gautama and others, avoid the word 
“dead,” and' us** the term “after.” Since the father’s right then 
ceases, the term “after” *s employed to express that sense. Hence 
this is one period of partition. Another/' 1 regulated by his choice, 
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while he does retain worldly affections, is inciicated by the text “a son. 
born after the division &e.” 

47. The condition, “and when the sisters are Inarried ,5 does not 
intend a distinct period, but inculcates the necessity of disposing of 
them in marriage : as the text of Narada “What remains of the pater- 
nal inheritance over and above the father’s obligations and after 
payment of his debts, may be divided by the brethern ; so that their 
father continue not a debtor is intended to inculcate the obligation 
of paying the father’s debts, not to regulate the time of partition. 

48. From that text of Narada, it results, that coheirs, making a 
partition, may apportion the debts of their fatjier cff other predeces- 
sor, with the consent of the creditors, or must immediately discharge 
the debts. For such is the purpose of ordaining a partition of the 
residue after payment of debts. Accordingly Yajnyawalcya pro- 
pounds the distribution of a mother’s wealth, remaining over and 
above her debts. “Daughters share the residue of tlieir mother’s pio- 
pei ty, after payment of her debts • and the male issue, in default of 
daughters.” This will be fully considered undei the head of debt. 

49 Or the restriction may signify, that the mother’s effects 
should be shared by his sons, if theii sisteis have been given in mar- 
riage: but, if they be unmarried, the inheritance is held in common 
with them. This will be explained in due time. 

50. It is thus established [by reasoning, as well as by positive 
law,] that two periods exist for the partition of wealth appeitainmg to 
affather [whether acquired by himself or mheuted from ancestois.] 

CHAPTER II. 

Partition, made by a Father,— of Property ancestral,— and of 
Ins own acquisitions , 

1. In the next place, the period for the distribution of an estate 
left by a paternal grandfather or other ancestor is propounded On 
that subject Vrihaspati says c On the demise of both parents, parti- 
cipation among brothers is allowed • and even while they aie both 
living, it is right if the mother be past chid-beariug.’' 

2. This passage does not relate to the fathers wealth; for the 
text, concerning the exclusive right of a son horn after partition, 
would be without relevancy : since there can be no son bom when the 
woman is past child-bearing. Nor can it be supposed to relate to the 
mother’s goods : for she would thus be stript of her wealth. The 
condition, that she be past child-bearing, must then relate to the estate 
of the giandfather or qther ancestor. 



278 


DAYA-BHAGrA. 


3. Neither can the circumstance of her being past child-bearing, 
be a cause of partition, independently of her choice : for there can be 
no partition, without a will to make it. 

4. If it be asked, 'admitting a choice, whose must it be ?’ The 
answer is, ‘the father’s as deduced from the text of Gmjtama : 
“After the [demise of the] father, let sons share his estate. Or while 
he lives, if the mother be past child- bearing, and he desiie partition.” 

5. Hence [since such is the import of Yrihasp ati’s text] the 
decease of both paients is one period [for the partition of the gtand- 
father’s estate ] and since “parents” are heie exhibited m the dual 
number, a division of the father’s estate, among brothers of the whole 
blood, ought [in strictness] to be made only after the decease of the 
mother. 

#■ 

6. The mention of the mothers demise, does not here imply par- 
tition of her goods : since the phrase “even while they are both living 5 * 
cannot relate to the mother’s sepai ate piopeity. It must be under- 
stood as relating to the property of another peison , for the legality of 
partition in the instance of survival is there propounded, (as appears 
from the word even,) m the same case, in which the demise of both 
parents was declared a reason of distribution. The death of the 
mother must not be expounded as relative to hej goods. This subject 
will be fully considered in its place. 

7. Therefore the death of both parents is one period for partition 
of an estate inherited from a grandfather or other ancestor, and the 
other is by the Choice of the father when the mother is past child- 
bearing. 

8 A division of it does not take place without the father’s 
choice * since Manu, Nakada, Gautama, Baud’hayana, Sankha and 
Likhita, and others, (m the following passages, “they have not power 
ovei it,” “they have not ownership while their father is alive and free 
from defect,” while he lives, if he desire partition ” “ partition of 
heritage by consent of the father,” “partition of the estate being autho- 
rized while the father is living,” &c.) declare without restriction, 
that sons have not a right to any part of the estate, while the father 
is living, and that partition awaits his choice . for the texts, decla- 
ratory of a want of power, and requiring the father’s consent, must 
relate also to property ancestral ; since the same authors have not 
separately piopounded a distinct period for the division of an estate 
inherited from an ancestor. 

9. The text of Yajnyawalcya (“The ownership of father and 
son is the same in land which was acquired by bis father, or m a 
corrody, or m chattels,”) properly signifies, as rightly explained by 
the learned Udyota, that, when one of two brothers, whose father 
is living, and w£o have not received allotments, dies leaving a son ; 
and the other survives ;* and the father afterwards deceases ; the 
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text, declaratory of similar ownership, is intended to obviate the con- 
clusion, that the surviving son alone obtains his estate, because he 
is next of kin. As the father has ownership in the grandfather's 
estate : so have his sons, if he be dead-» There is not in that case, 
any distinction founded on greater or less piopmquity ; for both 
equally confer a benefit by offenng a funeral oblation of food, as en- 
joined at solemn obsequies. Such is the author’s meaning. 

10. Accordingly a great-grandson, whose father [ as well as 
grandfather] is deceased, is in like manner an equal claimant with 
the son and grandson. For he likewise piesents a funeial oblation. 

11. But, if sons had ownership, during the life of their father, 
in their grandfather’s estate, then, should a division be mace between 
two brothers one of whom has male issue and the other has none, 
the children of that one would participate, since [according to your 
opinion] they have equally ownership. 

12. It should not be objected that such cannot be the meaning 
of the text, as not being the subject premised . for the case of grand- 
sons by different fatheis, was the pioposed subject. 

13. A “corrody” (§9) signifies what is fixed by a promise in 
this form, “I will give that in every month of Cartici 

14. “Chattels.”] From their association with land, slaves must 
be here meant. 

15. Or the meaning of the text (§ 9) may be as set forth by 
Dhareswara, “A father, occupied in giving allotments at his pleasure, 
has equal ownership with his sons m the partemal grandfather’s 
estate. He is not privileged to make an unequal distribution of it, 
at his choice, as he is in regard to his own acquned wealth.” 

16. So Vishnu says “ When a father separates his sons from 
himself, his will regulates the division of his own acquired wealth. 
But, in the estate inherited from the grandfather, the ownership of 
father and son is equal.” 

17. This is very clear. When the father separates his sons him- 
self, he may, by his own chome, give them greater or less allotments, 
if the wealth were acquired by himself * but not so, if it were pioperty 
inherited from the grandfather ; because they have an equal right to 
it. The father has not m such case an unlimited discretion. 

18. Hence [since the text becomes pertinent by taking it m the 
sense above stated ; or because there is ownership iestncted by law in 
respect of shares, and not an unlimited discretion ;] both opinions, 
that the mention of like ownership piovides for a$ equal division bet- 
ween father and son in the case of property ancestral, and that it es- 
tablishes the son’s right to lequire partition, ought be rejected 

19. Other texts should be explained in the very same manner. 
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20. It is consequently true, [since the texts above cited do not 
imply co-ordinate ownership,] that the father has his double share of 
wealth inherited from the grandfather or other ancestor ; and that a 
distribution takes place at thq, will of the father only, and not by the 
choice of his sons. 

21. “If the fathei recover paternal wealth [seized by strangers, 
and] not recovered [by other shareis nor by his own father,] he shall 
not, unless willing, share it with his son * for m fact it was acquired 
by him.” In this passage, Manu and Vishnu, declaring that he shall 
not, unless willing, share it, because it was acquired by himself, seem 
thereby to intimate a partition among sons even against the father’s 
will, m the case of hereditaiy wealth not acquired [that is, recovered, 
by him. But here also, the meaning is, that a father, setting about 
a partition, need not distubute the grandfather’s -wealth, which he re- 
trieved , but must so distribute the rest of it, and not according to 
bis own pleasure. Those authors do not thereby indicate partition at 
the choice of sons. 

22. The father has ownership in gems, pearls and other movea- 
bles, though inherited from the grandfather, and not recovered by 
him, just as in his own acquisitions , and has powei to distribute them 
unequally, as Yajnyawalcya intimates. “The father is master of the 
gems, pearls and corals, and of all [other moveable property ] but 
neither the father, nor the giandfather, is so of the whole immoveable 
estate.” 

23. Since the grandfather is here mentioned, the text must re- 
late to his effects-. By again saying “all” after specifying “gems, 
pearls &c ” it is shown, that the father has authority to make a gift 
or any similar disposition of all effects, othei than land &c. but not of 
immoveables, a corrody and chattels [l e. slaves.] Since here also it is 
said “the whole,” this prohibition forbids the gift or other alienation 
of the whole, because [immoveables and similar possessions are] 
means of supporting the family. For the maintenance of the family 
is an indispensable obligation ; as Manu positively declares, “The sup- 
port of persons who should be maintained is the approved means of 
attaining heaven But hell is the m^n’s portion if they suffer. 
Therefore [let a master of a family] caiefully maintain them.” 

24. The prohibition is not against donation or other tiansfer of 
a small part not incompatible with the support of the family. For 
the insertion of the word “whole” would be unmeaning [if the gift of 
even a small part were forbidden.”] 

25. From the express mention of immoveables, a prohibition is 
inferred by the analogy exemplified ?n the loaf and staff, against the 
gift or other transfer of a corrody or of slaves. 

26 But, if tEe family cannot be supported without selling the 
whole immoveable and otfer property, even th$ whole may be sold or 
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otherwise disposed of : as appears from the obvious sense of the pas- 
sage ; and because it is directed, that a man should by aii means pre- 
serve himself. 

27. It should not be alleged, tHat by the texts of Vyasa ( c< A 
single parcener may not without consent of the lest, make a sale or 
gift of the^ whole immoveable estate, nor of what is common to the 
family.” “Separated kinsmen, as those who are unseparated, are 
equal in respect of immoveables • for one has not power over the 
whole, to give, mortgage or sell it,”) one person has not power to 
make a sale or other transfer of such property. For here also [in the 
very instance of land held m common,] as m the case of other goods, 
there equally exists a property consisting m the power of disposal at 
pleasure. 

28. But the text of Vyasa (§ 27,) exhibiting a prohibition, are 
intended to show a moral offence : since the family is distressed by a 
sale, gift or other tiansfer, which argues a disposition m the person to 
make an ill use of his power as ownei. They are not meant to in- 
validate the sale or other transfer. 

29. So likewise other texts (as this, “Though immovables or 
bipeds have been acquired by a man himself, a gift or sale of them 
should not he made by him, unless convening all the sons,”) must be 
interpreted in the same manner. For here the words “should be 
made” must necessarily be understood. 

30. Therefore, since it is denied, that a gift or sale should be 
made, the precept is infringed by making one. But the gift oi trans- 
fer is not null : for a fact cannot be altered by a hundred texts. 

31. Accordingly [since there is not m such case a nullity of gift 
or alienation ] Narad a says . “When there aie many persons sprung 
from one man, who have duties apart, and transactions apart, and, 
are separate m business, and chaiacter, if they be not accordant m 
affairs, should they give or sell their own shaies, they do all that as 
they please, for they are masters of their own wealth.” 

32. We resume the subject. Thus, for the reasons before stated 
since the equal participation of father and son in the estate of the 
grandfather or other ancestor would be incongruous ; and since it 
cannot be intended by the text (§ 9) to confer on sons a right to 
demand partition ; that text must either be meant to prevent an 
unequal distribution depending solely on the father’s pleasure, [ac- 
cording to Dhareswara’s mterpietation ; [§ 15 ] oi it must intend 
the equal right of a nephew whose father is deceased, to share with 
his uncle ; conformably with thq, other exposition ^ [§ 9. ] 

83. Thus [since sons have not power to require paitition] a 
divison even of wealth inherited from the the grandfather must be 
made by the sole choice of the father. IJut, with this difference, 
that it is requisite, the '•mother should have ceased to be capable of 
1 36 
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beariBg issue : whereas, in the instance of his own acquired pro- 
perty, partition takes effect without that condition But, after the 
demise of the father, it takes place equally in the case of both sorts 
of property [the father’s estate or the giandfatlier’s] without dis- 
tinction. 

84 Therefore the periods of partition are two, even in the case 
of wealth inherited from ancestors. 

35. In such cases, if the father voluntarily make a partition 
with his sons he may reserve for himself a double share of property 
ancestral. For Vrihasfati, saying “ The father may himself take 
two shares at the partition made in his life-time and Narada 
“ Let the father, making a partition, reserve two shares for himself ; 3 ’ 
do so 01 dam, without restriction. 

36. Besides, a double share of the grandfather’s wealth is the 
father’s due by this [following] argument. 

37. Deduction of a twentieth part (with the best of all the 
chattels,) and of half a twentieth, and of a quarter thereof, are 
propounded by a passage of Mantj : (“The portion deducted for the 
eldest is the twentieth part of the heritage, with the best of all the 
chattels ; for the middlemost, half of that ; for the youngest a 
quarter of it,”) and shares increased by one portion, by half of one, 
and by a quaiter, are propounded by other passages of the same 
author : (“ If a deduction be thus made, let equal shares of the 
residue be allotted but if there be no deduction, the shares must 
be distributed in this manner ; let the eldest have a double share ; 
and the next born, a share and a half ; and the youngest sons each 
a share : thus is the law settled. 3 ’) Gautama likewise, after direct- 
ing, that “ A twentieth part shall belong to the eldest, besides a pair 
[of goats or sheep,] a car, together with beasts that have teeth in 
both jaws, and also a cow and bull (?. e . a pair of goats, or the like, 
a car with horses, or the other beasts having teeth in both jaws, and 
a bull together with cow ; all this shall belong to the eldest ;) and 
after directing, that u Cattle blind of one eye, or aged, dwarfish, or 
disfigured, shall belong to the middlemost, if there be more than one 
(i e. aged or old, dwarfish or stunted^ disfigured or having a dis- 
torted tail ,* these shall appertain to toe middlemost, provided the 
cattle be numerous ,*) and after further directing, that (e A sheep, 
grain, iion, a house, and, together with a cait, one of each sort of 
quadruped, shall be given to the youngest ; all the residue shall be 
equally divided (i. e. a sheep and other things, as specified, shall 
be allotted to the youngest ; but let the brethren divide equally the 
whole of the residue ,) has by the following passage allotted a double 
share to the eldest : “ Or let the first born have two shares, and 
the rest take one a piece.” 

38. It mus£ not b$ argued, that the eldest has a double share 
allotted to him as the acquirer of the wealth. For the allotment of 
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two shares is directed “ if there be no deduction now a deduction 
could not be supposed m the case of an acquisition ; and, since the 
middlemost and youngest are not, inasmuch as they are acquirers of 
the property, distinguished from the eldest, the assigning of a share 
and a half, or otliei less portion, [as a^share and a quarter,] to them, 
would be incongruous, and the use of the term “eldest” &c. would be 
impertinent;. 

39. Accordingly, in the case of a partition between an appointed 
daughter and a true legitimate son, Manu ordams, “ A daughter 
having been appointed, if a son be afterwards born, the division of 
the heritage must in that case be equal, since there is no right of 
primogeniture for woman.” Thus propounding equal partition, be- 
cause there is no right of primogeniture in this instance by reason 
of her sex, the author thereby intimates, that a male would have had 
a double share [m light of his being eldest.] 

40. In regard to what is said, that as in the instance of the 
ffoldcd , a passage of revelation to the effect, “ The “ Hdldcd ought 
to be performed, 5 ’ is assumed for the justification of the practice 
of celebrating that festival which is m use among the Prdchyas ; 
(for it can be sufficiently -justified by such a passage ; and one, con- 
taining the woid Prdchyas or other lestrictive term, need not be 
supposed, since the proof of it would be burdensome ;) so m this 
case likewise, a passage of revelation in these words, “ Let the 
acquirer take a double shaie, 55 must be inferred, and not one contain- 
ing the word “ eldest” or other restrictive teim. That argument is 
not light , for, in the one case, the practice observed by the Prdchyas 
can be justified by a general precept of revelation, which must be 
presumed to that end. It should not be alleged, that one containing 
the term Prdchya must be supposed for the sake of justifying the 
omission of that festival by others than Prdchyas . Omission, con- 
sisting in non-performance, is no fit reason for presuming a lost 
revelation. But, here, since Manu and the rest use the word “'eldest,* 
a passage of scnptuie containing that term ought to be presumed to 
justify its insertion ; not one exhibiting the word “acquirer since 
theie is no necessity for assuming this * nor is there any special 
authority for the pi oof of on® containing both terms. It should not 
be alleged, that, since it is necessary to suppose a revelation for the 
purpose of authonzing the acquirer’s double share m other cases, 
that may be ongm of the law m this case also, for it is an easy con- 
clusion, and the word “eldest” may signify the acquirer. The 
reverse is equally possible ; for if a revelation containing the term 
“ eldest” be supposed, even the word “ acquirer” might just as well 
be presumed to signify eldest, siftce there is no ground of preference. 
Besides, on the same principle of facility, a supposed passage of 
scripture, containing three, four, or moie terms, tmay be any how- 
inferred from reasoning ; and the terms *>£ the whole law may be 
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made to relate to it, by interpreting them according to analogy e 
metaphor ; and thus may you demonstrate your skill m the la;" 
Therefore, since an established practice, or a sentence of memo/ 1 ® 
law, from which a passage of„ scripture is to be inferred, may . 
sufficiently justified by assuming a passage in which the particii 
practice is descubed, or the words of the law are contained ; mort 
should not be presumed. And such is the import of the reasoning* 
instanced under the head of Holdcd. 

41. Accordingly [since primogeniture and acquisition are- 

severally, and independently of each other, reasons for the allotment 
of a double sha^e,] Vasisht’ha, having ordained a double share for 
the eldest brother, separately propounds the allotment of two shares 
to the acquirer. Thus, after premising “ Partition of heritage among 
brothers” he -says “ Let the eldest take two shares and at no great 
distance adds : “ He, amongst them, who has made an acquisition, 

may take a double portion of it.” Two shares being thus ordained 
by this author in right of acquisition, his direction for a double al- 
lotment, to be given to the eldest brother, would be impertinent. 

42. The right of taking a double share, too, is not confined to 
the case of primogeniture. Thus Vrihaspati says : “ The eldest by 
birth, by science and hy good qualities, shall obtain a double share of 
the heritage, and the rest shall share alike : but he is as a father to 
them.” If the allotment of two shares were only in right of acquisi- 
tion, the mention of birth, science, and good qualities, would be 
useless. 

43. This double portion is applicable to the case of partition 
among whole bi others [or among half brothers only ,] and the deduc- 
tion of a twentieth part for the eldest is relative to partition among 
brothers, of both the whole and the half blood. For Vrihaspati 
says : il All sons of regenerate men, born of women equal by class, 
should share alike after giving a deduction to the eldest.” 

44. Since partition among sons born of several wives, equal by 
class, is here stated as preceded by a deduction, it follows, that the 
doctrine of a double share relates to the case of whole brothers : and 
this is proper, for the elder brother has? the greater weight among his 
brethern, fiom the circumstance of his being of the whole blood. 

45. The deduction also of one in ten cows &c. must not be 

made. So Manu declares : Among brothers successful m the 

performance of their duties there is no deduction of the best in ten, 
though some trifle, as a mark of greater veneration, should be given 
to the first born.” 

46. By the reasoning thus set fftrth, if the elder brother have 
two shares of the father’s estate, how should the highly venerable 
father, being the Natural parent of the brothers, and competent to sell, 
give or abandon the property, and being the r<pot of all connexion with 
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the grandfather's estate, be not entitled, in like circumstances, to a 
double portion of his own father's wealth ? Vrihaspati, extending to 
the eldest son the right to a double share because he is like a father, 
as expressed in a passage above cited (§42,) does thereby intimate a 
maxim, that the father shall have two shares : and the maxim is 
actually propounded by Vrihaspati ; for he ordains such an allotment 
in general therms : u The father may himself take two shares at a 
partition made in his lifetime.” So Narad a says : “Let the father, 
making a partition, reserve two shares for himself ; and the mother 
shall take an equal share with her sons, if her husband be deceased. 3 ' 

47. A father, distributing the goods, may take two shares for 

himself. The construction of the sentence is n$t, “ A father, distri- 
buting his own goods, may take two shares for that would con- 
tradict the doctrine before stated. ^ 

48. Besides, if the father and son are to share equally the grand- 
father's wealth, [under texts declaratory of their similar or equal 
rights,] it must be affirmed, that as much as is the father's share, so 
much [m number and quantity,] is the son’s : not, that the very same 
effects, and same in quanitity, which are the father’s, are also the 
son’s : for thus the property would be m common ; and it might be 
concluded, that like the goods of husband and wife, no -partition 
thereof could take place. 

49. Now, if the case were so, [that is, if sons were entitled to 
share with their father allotments of equal amount, while his property 
continued ;] the eldest, together with his son, would have four shares, 
if two must he allotted to his son, at the same time that two are allot- 
ted to the eldest himself in right of primogeniture : and one share 
only would belong to another brother. Thus, if the eldest brother 
have many children, and equal portions must be assigned to them, as 
to ’their father, a mere trifle would remain f oi a younger brother, 
which would be in contradiction to great authoiities. 

50. As for the text of Vrihaspati : “ In wealth acquired by 
the grandfather, whether it consist of moveables or immoveables, the 
equal participation of father and of son is ordained its meaning 
is, that the participation shah be equal or uniform, and the father is 
not entitled to make a distribution of greater or less shares at his 
choice, as he may do m the instance of his own acquiied goods. It 
does not imply, that the shares must be alike. 

51. ' Or the text, declaratory of equal shares, may relate to a 
father who is himself son of two fathers ; [one the natural, and the 
other the adoptive parent.] 

52. The passage, which dfeclaies, that “ the ownership of father 
and son is the same,” has been already expounded (§ 9. &c.) 

53 Moreover, it is said, if that father be elc&st, as rescuing his 
own father from the m^eiy to which a childless person is doomed. 
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it is assuredly reasonable, that he should have an allotment twice as 
great as his own sons, in the same case in which he would have double 
the allotment of his brothers, because he was as a father to them, for 
it is through him, that his sons are connected with the hereditary 
pioperty. But if he be not tfie eldest son of Ins father, he takes only 
an equal share with his sons. 

54 That is not accurate. For, since a share and -a half, or 
other specific allotment, is ordained for the middlemost and other 
sons, it is assuredly fit, that the father should ha^e a double share, 
m right of paternity ; and it is not proper on the part of yourself 
and the holy writers, to direct the equal participation of father and 
son in general terms. * 

55. Besides, the allotment of two shares to the father is not pro- 
perly applicable to his own acquired wealth ; as appears from the 
circumstance, that the distribution of it follows his choice. The 
piecept regarding that allotment would be superfluous, since he may, 
at his choice, have either more or less than two or three shares. Nor 
can the text be restrictive, for it would contiadict Vishnu, who says : 
<l When a father separates his sons fiom himself, his* own will regu- 
lates the distribution. But, in the estate inherited from the grand- 
father, the ownership of father and son is equal. 

56. The meaning of this passage is, 1 In the case of his own 
acquired propeity, whatever he may choose to reserve, whether half, 
or two shares, or thiee, all that is permitted to him by the law : but 
not so, m the case of propeity ancestral.’ 

57. Accordingly Ha rita Says • A father, during his life dis- 
tributing his propeity, may retiie to the forest, or enter into the order 
suitable to an aged man ; or he may remain at home, having dis- 
tributed small allotments and keeping a greater poition : should he 
become indigent, he may take back from them.” 

58. By this text the father is authorized to distribute a small 
part, and to reserve the greatest portion of his wealth. “ The order 
suitable to an aged man,” intends retirement. 

59. As for the text of Sankha and Likhita, “ If he be son of 
one father ( elcaputra ), he may allot twC* shares to himself,” the sense 
of it is this ‘ The word ehaputra means son of one man : it is not a 
compound epithet signifying one who has an* only son ; for that mode 
of construction pievaiis less than the other. “ A son of one man ” is 
a true legitimate son. The father, being such, is entitled to a* double 
share . not so one who is ( kshetraja ) issue of the soil, though he be 
the father of the family.’ But the text befoie cited (§ 9), declaratory 
of the equal owneiship of father and sen, must be explained as intend- 
ing a father who was (leshetraja) issue of the soil or wife. 

60. The offspring of the soil is indeed son of two fathers. 
Batjdhayana declares him*»so . “The son who^is begotten by another 
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on the authorized wife of a man deceased, ipipotent, or distempered, 
is son of the soil. He is considered as son of two fathers, as pai- 
taking of both families, and as heir to the wealth and obsequies 
of both. “ 

61. The meaning of this is, that the son begotten by another 
person on the wife of an impotent man or the like, with the husband’s 
consent, is termed (kshetraja) the son of the soil. 

62. So ISTaeada says : “The produce of seed, which is sown m a 
field with permission of a proprietor, is considered as belonging to 
both the owner of the seed and the proprietor of the soil. 

63. Hence [since the compound epithet is a construction not to 
be preferred ,] and because the term (ekaputrcft ought to be made 
significant in the passage in question, as an epithet of the agent in 
the sentence ; the notion, that it is vaguely used as aq, epithet of the 
the subject, is confuted. 

64. Besides, one, who continually explains in a vague sense, 
terms used by authors transcen dentally wise, as Manu, Gautama, 
Dacsha and the rest, only demonostrates his own unsettledness. 

65. Thus the father has a double share even of wealth acquired 
by his own son. For the expression is general * “ let him reserve two 
shares ; 7? or ** he may take two shares/ 7 C at Y ay an a declares it very 
explicitly : A father takes either a double share, or & moiety, of his 
son’s acquisition of wealth ; and a mother also, if the father be deceas- 
ed, is entitled to an equal portion with the son/ 5 

66. The meaning of this passage is, that the father has a right 
to take either a double share or a moiety of his son’s acquired wealth. 

67. It must not be explained thus : ‘Fiom the acquisition of 
both son and wealth, the father becomes entitled to two shares ; but 
from no acquisition of a son, the owner keeps the whole/ For it is 
admitted, that, when partition is made with brothers, one, who even 
has not got a son, takes two shares, as the gainer of the wealth ; how 
then can he keep the whole ? It must therefore be affirmed, that, if 
any relative exist, who is entitled to participate, the acquirer has two 
shares; but, if there be none, he keeps the whole : and thus the 
specific mention of father and son becomes unmeaning, like the sing- 
ing of a diunkard. Besides, acquisition is an act causing property ; 
and it is a contradiction to say that it does not produce property, 
since it has been expressly declared to do so [by the wise.] Neither 
is it true, that a son is the property of his father. For the contrary 
is shown under the head of gift of a whole estate. The term acquisi- 
tion would be therefore metaphorical in regard to sons, and literal in 
respect of wealth. But that is inadmissible m the instance of a single 
term once uttered. 

68 It must not be argued, that the precept* would be super- 
fluous, since the son’s rjght to a double shaft is demonstrable, because 
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tbe wealth was acquired by him ; and since the father’s right to two 
shares is also dedacible independently of this test ; [and] their equal 
participation may be thence inferred. The precept is significant : 
since, without this test, there *s no ground for concluding a father’s 
right to two shares of his son’s wealth. 

69. Besides, if the term f£ acquisition of wealth” be . interpreted 
as relating to the father’s goods, his right of taking two shares, or a 
moiety, at his choice, would be inapplicable, for his power of taking 
according to his pleasure, and the exercise of his will, are unrestricted. 
He may choose to take a share and a half, or one and a quarter, or 
thiee quarters of one share. How then are only two cases stated % 
That it cannot inteud a restriction [to those two cases] nor relate to 
the fathei’s own goods, has been already shown [from two passages 
before cited :]%nd it is as fit that he should have a moiety of his son’s 
acquired wealth, as it is that he should have two shares of such 
wealth, 

70. Nor does the text intend his taking a moiety of two shares, 
or in other words a single share. For moiety and share being 
relative terms, imply a something of which they are parts : and 
since they are equal in regard to the person and to the act of taking, 
they cannot relate to each other. As the interpretation, which takes 
the relative term “ double share,” m construction with 61 acquisition 
of wealth” m the ablative, is unexceptionable, it is also right to cons- 
true the woi d moiety with it ; for the terms are contiguous. A 
moiety of the wealth, therefore, is meant ; not a moiety of two shares, 
or in other words a single share . for it would be improper, while 
the obvious team, “a single share,” might have been used, to employ 
a term, which does not express that sense. A moiety of weaith, 
then, is the right interpretation. 

71. Here, the father has a moiety of the goods acquired by his 
son at the charge of his estate ; the son, who made the acquisition, has 
two shares ; and the lest, take one a piece. But, if the father’s estate 
has not been used, he has two shares ; the acquirer, as many ; and the 
rest are excluded from participating. 

72 Or else, a father, endowed wiCh knowledge and other excel- 
lencies, has a right to a moiety : for*an mci eased allotment is grant- 
ed to the eldest by science and other good qualities But one desti- 
tute of such qualities has a double share m right merely of his 
paternity. 

73. Theiefore, the meaning of the texts is, that a father may 
reserve for himself two shares of wealth which has descended in 
succession [from ancestors,] or of tJlat which has been acquired by 
his son. He is not entitled to moie, however desnous of it he may 
be. But, of his ->own acquired wealth, he may reserve as much as 
he pleases. 
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' 74 Among his sons, he may make the, distribution, either by 

giving [to the first born] or withholding [from him] the deduction of 
a twentieth part of the grandfather’s estate. But, if he make an 
unequal distribution of his own acquired wealth, being desirous of 
giving more to one, as token of esteem, on account of his good qualities, 
or for his support on account of a numerous family, or through com- 
passion by^ reason of his incapacity, or through favour by reason of 
his piety ; the father, so doing, acts lawfully. 

75. Yajnyawalcya declaies it .* ( A lawful distribution, made 
by the father, among sons separated with greater or less allotments, 
is pronounced [valid]. So Vrihaspati : “ Shares which have been 
assigned by a father to his sons, whether equal, greater, or less, should 
be maintained by them. Else they ought to be chastised ” Narada 
likewise : “ For such as have been separated by their father with 
equal, greater, or less allotments of wealth, this is a lawful distribu- 
tion : for the father is lord of all.” 

76. Since the circumstance of the father being lord of all the 
wealth, is stated as a reason, and that cannot be in regard to the 
grandfather’s estate, an unequal distribution, made by the father, is 
lawful only in the instance of his own acquired wealth. Accordingly 
Vishnu says, “ When a father separates his sons, from himself, his 
own will regulates the division of Ins own acquired wealth. But in 
the estate inherited from the grandfather, the owneiship of father 
and son is equal.” 

77. As a superior allotment, in the form of a deduction, is 
indicated by a passage of Yajnyawalcya, ( ec When the father makes 
a partition, let him separate his sons accoiding to his pleasure ; and 
either dismiss the eldest with the best shaie ; or, if he choose, all 
may be equal sharers.”) How is any other unequal . distribution here 
ordained ? The answer is, such cannot be the meaning, for the text 
would be impertinent, since a superior allotment, resulting, from the 
deduction of a twentieth part, is admissible when partition is made by 
brothers, after the demise of the father. 

78. Perhaps the text is pronounced for the purpose of legalizing 
an equal distribution made by the father without the authorized de- 
ductions 9 No : for then a less allotment only is declared lawful, as 
made by the father ; and the word greater would be impertinent. 

79. Besides if the mention of greater or less shares here intend 
the regulated deductions, the second verse of the stanza ( u let him 
separate his sons according to his pleasure,”) becomes superfluous ; 
for that, which was to be declared, is fully specified in three other 
verses of that text. But according to our interpretation, the phrase, 
M let him separate his sons according to bis pleasure,” relates to ms 
own acquired wealth ; while the allotment of the best share, and an 
equal distribution, both regard an estate inherited from the grand- 
father. There is consequently nothing superfluous. 
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80. Moreover, two modes of partition after the death of the 
father are actually declared by Vrihaspati in these words ; (i Par- 
tition of two sorts is ordained for coheirs : one, in the order of 
seniority ; the other, by allotment of equal shares.” By saying “m 
the -order of seniority,” the author indicates specific deductions. 
Equal participation is the other mode. Now, since two sorts of 
mutual partition among brothers are thus expressly deduced, there 
would be no distinction between that and a distribution made by 
a father. 

81. So Narad a says : “ The father, being advanced in years, 
may himself separate his sons ; either dismissing the eldest with the 
best share, or in any 'manner as his inclination may prompt.” 

82. The unequal distribution, here intended, appears evidently 
to be different^from that, which consists in giving the best share to 
the first born ; since the author, having noticed the allotment of the 
best share to the eldest, again says <£ or as his inclination may prompt 
thereby distinctly authorizing any unequal distribution, which the 
father, for reasons before-mentioned, may think proper to make. 

83. But the text of NaradA, which expresses, that <c A father, 
who is afflicted with disease, or influenced by wrath, or whose mind 
is engrossed by a beloved object, or who acts otherwise than the law 
permits, has no power in the distribution of the estate f relates to 
the case where the father, through perturbation of mmd occasioned 
by disease or the like, or through irritation against any one of his 
sions, or through partiality for the child of a favourite wife, makes 
distribution not conformable to law. Nevertheless, unequal partition 
s lawful, when grounded on [either of the four] reasons above-men- 
ioned. 

84 Thus CatyaYANa says : “But let not a father distinguish 
one son at a partition made in his life-time, nor on any account exclude 
one from participation without sufficient cause.” 

85. Let him not distinguish one by the allotment of a greater 
portion, nor exclude one from participation by depriving him of his 
share, without sufficient cause. [This does not relate to specific de- 
ductions :] for the distinguishing of sons by allotting to them the 
prescribed deductions [of a twentieth, and half or a quarter of a 
twentieth,] extends to many [viz. eldest, middlemost and youngest ;] 
and is not confined to one. One son should not be distinguished 
without cause. But, for a sufficient reason, it may be done. Since 
the meaning is “ even one son.” The distinguishing of one, [as here 
forbidden,] has no reference to specific deduction : but intends a dis- 
tribution made according to the father's mere pleasure, as before 
explained. 

86. However, when sons request partition in the father’s life- 
time, an unequal allotment should not be granted by him. Manu 
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declares it. “ Among undivided brethem if there be an exertion in 
common, the father shall on no account make an unequal distribution 
in such case.” 

87 But the regular deduction ought in this instance to be al- 
lowed by the father For it is not of the nature of an unequal *jjrs- 
tribution ; $md the allotment of greater or less shares is alone forbid- 
den. 

88. Thus partition made by a father [has been explained.] 
CHAPTER Y. 

Exclusion from Inheritance . 

1. In the next place, persons incompetent to inherit are specified, 
for the purpose of making known by the exception, competent heirs. 
On this subject Apastamba says, “ All coheirs, who are endued with 
virtue, are entitled to the property. But he, who dissipates wealth 
by his vices, should be debarred from participation, even though he 
be the first born.” 

2. This passage is read by Baloca in a confused manner and 
contrary sense : “ But, he who acquires wealth by his virtuous con- 
duct, being the eldest son, should be made an equal sharer with the 
father.” That reading is unauthorized. 

3. So “The heritable right of one who has been expelled “ from 
society, and his competence to offer oblations of food and libations of 
water, are extinct.” One who has been expelled from society, is a 
person excluded from drinking water in company. 

4. So Vrihaspati says, “Though born of a woman of equal 
class, a son destitute of virtue is unworthy of the paternal wealth. It 
is declared to belong to such kinsmen, offering funeral oblations [to 
the owner,] as are of virtuous conduct. A son redeems his father 
from debt to superior and inferior bemgs. Consequently theie is no 
use for one who acts otherwise What can be done with a cow which 
neither gives milk, nor bears calves ? For what purpose was that son 
born, who is neither learned nor virtuous ? A son who is devoid of 
science, courage and good purposes, who is destitute of devotion and 
knowledge, and who is wanting in conduct, is similar to urine and ex- 
crement.” 

5. Apastamba says, “ A son, who diligently performs the obse- 

quies of his father and other ancestors, is of approved excellence, even 
though he be uninitiated : not a son who acts otherwise, be he conver- 
sant even with the whole Vedaf <% 

6. “Since a son -delivers his father "from the hell called put, 
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therefore he is named puttrn by the self-existent himself/' By this 
and similar passages, great benefits are stated, as effected by means of 
a son. His connection with the property is therefore the reward of 
his beneficial acts. If then he neglect them, how should hejhave his 
hirer? Accordingly Manu says, “ All those brothers, who are addicted 
to vice, lose their title to the inheritance. 5 ' 

7. So [the same author :] “Impotent persons and outcasts are 
excluded from a share of the heritage ; and so are persons born blind 
and deaf ; as well as madmen, idiots, the dumb, and those who have 
lost a sense [or a limb.’ 5 } 

8. The impotent person is described by Catyayana : u That 
man is called impotent, whose urine froths not, whose feces sink in 
water, and wbpse virile member is void of erection and of semen." 

9. The term ‘born 5 is connected in construction with the words 
‘blind 5 and ‘deaf/ One who is incapable of articulating sounds is 
-dumb. An idiot is a person not susceptible of instruction. 

10. Yajnyawabcya says, <c An outcast ana his issue, an impotent 
person, one lame, a madman, an idiot, a blind man, a person afflicted 
with an incurable disease, [as well as others similarly disqualified,] 
must be maintained ; excluding them however from participation/ 5 
One, who cannot walk, is lame. 

11. Although they be excluded from participation, they ought to 
be maintained, excepting however the outcast and his son. That i3 
taught by Devaea : “ When the father is dead [as well as m his life- 
time] an impotent man, a leper, a madman, an idiot, a blind man, an 
outcast, the offspring of an outcast, and a person wearing the token [of 
lehgious mendicity,] are not competent to share the heritage. Eood 
and raiment should be given to them, excepting the outcast. But the 
sons of such persons being free from similar defects, shall obtain their 
father’s share of the inheritance/’ A person wearing the token of 
mendicity is one who has become a religious wanderer or ascetic. 

1 2. By the term outcast, his son also is intended; for he is degrad- 
ed, being procreated by an outcast. That is confirmed by Baudh- 
ayaijia, who says, “Let the coheirs suppcfrt with food and apparel those 
■who are incapable of business, as well as the blind, idiots, impotent per- 
sons, those afflicted with disease and calamity, and others who are in- 
competent to the performance of duties : excepting however the out- 
cast and his issue/ 5 

18. On this subject, Narada says, a An enemy to his father, an 
outcast, an impotent person, and one who is addicted to vice [or has 
been expelled from society,] take no rt shares of the inheritance even 
though they be legitimate . much less, if they be sons of the wife by 
an appointed kinsman." 

1A Catyana ordains, that “ The son o* a woman married in 
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irregular order ; and begotten on her by a kinsman, is unworthy of the 
enberitance ; and so is an apostate from a religious order.” 

15. If a women of superior tribe espoused after marrying one of 

inferior class, both marriages are contrary to regular order. The son 
of either of these women, being Jeshetraja , or issue of the wife;* ^go- 
created by a kinsman authorized to raise up issue to the husbandfis 
unworthy Of the inheritance. But a son begotten by the husband 
himself, being of the same tribe, on his wedded wife espoused in n- 
regular ofder, is heir to the estate : so likewise is a son begotten by the 
husband on a wife dissimilar m class but espoused in regular grada- 
tion, ° ° 

1 6. . That is declared by Catyayana : But^he son of a woman 
married in irregular order, may be heir provided he belong to the 
same tribe with his father * and so may the son of a mah, belonging to 
a different [but superior] tribe by a woman espoused in the regular 
gradation. The son of a woman married to a man of inferior tribe, is 
not heir to the estate. Food and raiment only aie consideied to be 
due to him by his kinsmen. But, on failure of them, he may take the 
paternal wealth. The kinsmen shall not be compelled to give the 
wealth received by them, not being his patrimony.” 

17. A possibility exists of an impotent man, and the rest as 
above enumerated (§ 7), espousing wives. “ If the eunuch and the 
rest should at any time desire to marry, the offspring of such as have 
issue, shall be capable of inheriting.” Issue signifies offspring. 

18. It must not be objected, how can they contract marriages, 
since the eunuch, not being male, is incapable of procreation, and tho 
dumb man and the rest [or those born deaf or blind] are degraded for 
want of initiation and investiture, because they aie unapt for [the pre- 
paratory] study ? The eunuch may obtain issue from his wife by means 
of another mail ; t and a person unfit for investiture with the sacei dotal 
string is not degraded fiom his tribe for want of that initiation, any 
more then a Sudra . 

19. Therefore the sons of such persons, being either their natural 
offspring or issue raised up bv the wife, as the case may bo are entitl- 
ed, provided they be free from similar defects, to take their allotments 
according to pretensions of their fathers. Their daughters must be 
maintained until married, and their childless wives must be supported 
for hfe v It is so declared by Yajnyawalcya . Their sons, whether 
legitimate or the offspring of the soil, are entitled to allotments if free 
from similar defects. Their daughters also must be maintained until 
provided with husbands. Their childless wives, conducting themselves 
aright, must be supported : but such as are unchaste, should be expell- 
ed ; and so indeed should thGse who are perverse.” 

20. Thus it has been explained, who are persons incompetent to 
inherit. 
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CHAPTER XI. 

On succession to the state n of one who leaves no mole issue , 

Section I. 

On the widow's right of succession . 

1. In regard [to succession] to the wealth of a deceased person, 
who leaves no male issue, authors disagree, m consequence of finding 
contradictory passage of law. 

2. Thus Yrihaspati says, u In scripture and in the code of law, 
as well as in popular practice, a wife is declared by the wise to be half 
the body of her husband, equally sharing the fruit of pure and impure 
acts. Of him, whose wife is not deceased, half the body survives. 
How then should another take his property, while half his person is 
alive ? Let the wife of a deceased man who left no male issue, take his 
share, notwithstanding kinsmen, a father, a mother, or uterine brother, 
be present. Dying before her husband, a virtuous wife partakes of 
his consecrated fire : or, if her husband die [before her, she shares] his 
wealth : this is a primeval law. Having taken his moveable and im- 
moveable property, the precious and the base metals, the grains, the 
liquids, and the clothes, let her duly offer his monthly, half-yearly, and 
other funeral repasts. "With presents offered to his manes, and by 
pious liberality, let her honour the paternal uncle of her husband, his 
spiritual paients and daughter’s sons, the children of his sisters, his 
maternal uncles, and also ancient and unprotected persons, guests and 
females [of the family.] Those near or distant kinsmen who become 
her adversaries, or who injure the women’s property let the king chas- 
tise by inflicting on them the punishment of robberyi” 

3. By these seven texts Yrihaspati having declared, that the 
whole wealth of a deceased man, who had no male issue, as well the 
immoveable as the moveable property, the gold and other effects, shall 
belong to his widow, although there be brothers of the whole blood, 
paternal uncles, [daughters,] daughter’s sons and other heirs ; and 
having directed, that any of them, who become her competitors for 
the succession, or who themselves seize the property shall be punished 
as robbers ; totally denies the right of the fathei, the brothers'und the 
rest to inherit the estate if a widow remain. 

4. In like manner Yajnyawalcya says, “The wife and the 
daughters, also withdooth parents, brothers likewise and their sons, 
gentiles, -cognates, a pupil and a fellow student ; on failure of the first 
among these, the i&ext in order is indeed heir to the estate of one who 
departed for heaven leaving no male issue. r This rule extends to all 
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persons and classes.” Thus affirming the right of the last mentioned 
on failure of the preceding, the sage propounds the succession of the 
widow in preference to all the other heirs. 

5. So Vishnu ordains : el The wealth of him, who leaves no male 
issue, goes to the wife ; on failure of her, it devolves on daughters®^#: 
there be none, it belongs to the father ; if he be dead, it appertaufsto 
the mother 1 ; on failure of her, it goes to the brothers ; after them, it 
descends to the brother’s sons ; if none exist, it passes to the kinsmen 
( bandhu ;) in their default, it devolves on relations (saculya) [failing 
them, it belongs to the pupil :] on failure of these, it comes to the 
fellow student : and, for want of all those heirs, the property escheats 
to the king ; excepting the wealth of a Brahmam 

6. By this text, relating to the order of succession, the right of 
the widow to succeed m the first instance, is declared It must not 
be alleged, that the mention of the widow is intended merely for the 
assertion of her right to wealth sufficient for her subsistence. For it 
would be irrational to assume different meanings of the same teim 
used only once, by interpreting the word wealth as signifying the 
whole estate m lespect of brothers and the rest, and not whole estate 
in respect of the wife. Therefore, the widow’s right must be affirmed 
to extend to the whole estate. 

7. Thus Vnhat Manu says, “The widow of childless man, keep- 
ing unsullied her husband’s bed, and persevering m religious observ- 
ances, shall present his funeral oblation and obtain [his] entire 
share.” 

8. “ His ” is repeated or understood from the words “his funeral 

oblation for that term alludes to her husband. The meaning theie- 
fore is, ‘the wife shall obtain her husband’s entire share not ‘she 
shall obtain hei own entire share for the direction, that ‘she shall 
obtain,’ would be impertinent, m respect of her own complete share. 
Since the intention of the text is to declare a right of property, it 
ought not to be interpreted as declaring such right m regard to 
the person’s own share ; for that is known aheady from the enun- 
ciation of it as that person’s share, [and it need not therefore be 
declared.] * 

9. Nor should it he said, that the intention of the text is to 
authorize the taking [or using] of the goods, [not to declare the right 
of prop^ty , ] for the taking or using of one’s own prcpeity is a 
matter of course. 

10. Nor can the text be supposed to intend a positive injunc- 
tion [that she should take hei own share.] Fpr its purpose would 
be spiritual ; and, if it were an injunction, a person who commanded 
and other particulars [as sin in the omission &e.] mryst be inferred. 

11. It is alleged** that as in the passage, “let a son, who is 
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neither blind nor otherwise disqualified, take an entire share,” [the- 
meaning is], not ‘his father's entire share’ but ‘his own complete 
allotment so, in this instance likewise, the terms are [interpreted 
as] relative to the widow’s ,own complete allotment. That is not 
accurate ; for since there is no such passage of law as that stated, 
th^example is impertinent ; or admitting that there is, still, since 
for the reason before-mentioned it would be impertinent asr a precept, 
[the alleged example] will be rightly interpreted as relative to the 
father’s share. 

12. Accordingly [since the scope of the precept cannot be to 
ideclare a right of property in a person’s own wealth ; ] the sages do, 
in all instances, propound the right of a different person [as heir,] to 
the wealth of another [who is his predecessor ;] for example, that of 
sons to the pafernal estates , and that of widows and the rest to the 
goods of a man who leaves no male issue ; and so in other cases. 
They do not needlessly bid a person to take his own share. 

13. It is alleged, that by the mention of the relative, the cor- 
relative is suggested ; and thus, when the word mother is [singly] 
employed, it is not understood to intend a stranger’s mother This 
objection is irrelevant ; for the maxim is applicable where the cor- 
relative is not specified • and thus, when it is said “ call Ditt’ha’s 
mother,” neither the mother of the messenger, nor of the sender, is 
supposed to be meant. In like manner, since the correlative is here 
indicated by the pronoun in the phrase “ his funeral oblation,” can 
[the word share] refer to the wife ? And the incongruity of suppos- 
ing the text to be an injunction, has been already shown (§ 10.) 

14. Therefore, it is demonstrated, that Vrihat Manu (§ 7) 
declares the widow’s right of taking Ins [that is, her husband’s] 
entire share. 

15. Passages of various authors, which declare the contrary of 
the widow’s right of succession, are the following. Sankha, Likhita, 
Pait’hinasi and Yama say, “The wealth of a man, who departs for 
heaven, leaving no male issue, goes to his brothers. If there be none, 
his father and mother take it ; or hi^ eldest wife, or a kinsman 
(sagotra), a pupil, or a fellow student.” 

16. Here, in contradiction to the preceding texts, the succession 

of the father and mother, if there be no brother, or that of the wife, 
if they be both dead, is propounded. ^ 

17. So Devala ordains : “ Next let brothers of the whole blood 
divide the heritage of him who leaves no male issue, or daughters 
equal [as appertainkig to the samef' tribe] ; or let the father if he 
survive, or [half] brothers belonging to the same tribe, or the mother, 
or the wife, inherk in their order. On failure of all these, the nearest 
of the kinsmen succeed.” n 
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18 Here the contradiction is, the brother being placed first of 
all the heirs, and the widow last. 

19. . Some reconcile the contradiction by saying, that the pre- 
ferable right of the brother supposes hmi either to be not sepaiated 
or to be leumted , and the widow’s right of succession is lelativg^o 
the estate of one who was sepaiated from his coheirs and not reunited 
with them. ' 

20. That is contrary to a passage of Vrieaspati, who say& 
“Among biothers, who become leumted, thiough mutual affection, 
after being separated, there is no right of semonty, if partition be 
again made Should any one of them die, or m any manner depai t 
[by entering into a religious older,] his portion is not lost, but de- 
volves on his uterine brother. His sister also is entitled to take a 
sliaie of it. This law concerns one who leaves no issue, noi wife, 
nor parent. If any one of the reunited bietbern acquire wealth by 
science, valour, or the like, [with the use of the joint stock] two 
shares of it must be given to him, and the rest shall have each a 
shaie ” 

21. Here, since reunion of parceners is specified at the begin- 
ning, and at the close of the text, the intermediate passage, “ his share 
is not lost, but devolves on bis uterine brother,” must be understood 
as relating to a reunited paicener. And the authoi, saying this ‘daw 
concerns one who leaves no issue, nor wife nor parent,” declares the 
right of a leumted uterine brother as taking effect on failme of son, 
daughter, -widow and parents. How then does [the reunited brothei] 
bar the widow’s title to the succession ? 

22. Besides the text expiesses, that “his share is not lost 
and the expression is pertinent in regard to un separated parcenexs 
and reunited coheirs, since the lapse of the shaie aught be supposed, 
because the property, being intei mixed with anothei bi other’s effects, 
is not seen apart; but, the piopeity of a sepaiated coheir being 
distinctly peiceivcd in a separate state, what loom is theie for sup- 
posing its lapsed Therefoie. these texts [of Vriha&pati vide § 20] 
relate to reunited cohen s. 

23. Moreover, the inference, that the texts of Saxkha and 
others above cited, (§ 15 &c.) which declaie the prefei able light of 
the brother before the widow and the lest, relate to a reunited 
brother, [as well as an unseparated one] must be drawn either 
fiom th£ authoi ifcy of a text of law or fiom lessoning. Now it is 
not deducible fiom a text of law , for theie is none which bears that 
meaning expiessly; and the passages, concerning the succession 
of the leumted paicener (Sect. % § 13) containing special provisions 
regarding the brother’s succession, cannot intend geneially the right 
of a bi other to inheiit [to the exclusion of a widow. ^ 

24. Since the texts of Yrjhaspati j^ist now cited (§ 20) con- 
tiadicfc that inference , <foi the brother’s right is tbeie declared to 

38 
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take effect, in the case of reunion, on failure of son, daughter, widow 
and parents ; brethren not reunited must be the subject [of those 
passages of Saneha &c. § 15.] That alone is right ; and they do not 
relate to [unsepaiated and] reunited bietheren. 

But it is said, this inference is deduced from reasoning. 
Thus, m the instance of reunion, [or m that of a subsisting copar- 
cenaiy,] the same goods, which appertain to one brother, belong to 
another likewise. In such case, when the right of one ceases by 
his demise, those goods belong exclusively to the survivor, since his 
ownership is not devested. They do not belong to the widow : for her 
right ceases on the demise of her husband ; in like manner as his 
pioperty devolves n<5t on her, if sons or other [male descendants] 
be left. 

26. That argument is futile. It is not true, that, in the ins- 
tance of reunion [and of subsisting coparcenary,] what belongs to 
one, appertains also to the other parcener But the piopeity is 
referred severally to unascei tamed portions of the aggregate. Both 
parceners have not a proprietary right to the whole ; for there is 
no proof to establish their ownership of the whole : as has been 
before shown [when defining the term partition of heritage ] Nor 
is there any pi oof of the position, that the wife’s right m her hus- 
band’s property, accruing to her from her marriage ceases on his 
demise. But the cessation of the widow’s right of piopeity, if there 
be male issue, appears only from the law ordaining the succession 
of male issue. 

27. If it be said, that the cessation of her right, in this in- 
stance also, does appear from the law which ordams the succession 
of the reunited parcener ; the answer is, no, for it is not true that 
the text relates to reunited paiceners ; since the law, which declares 
the brother’s light of succession, may relate to reunited biethren, 
if it be true, that the widow’s right of ownership ceases by the demise 
of her husband who was leumted with his cohens ; and the widow’s 
proprietary light does so cease. Provided the law i elate to the case 
of reunited brethren. Thus the piopositions leciprocate. 

28. Besides, if the texts of Sanka, Likhita and the rest, 
(§ 15 &c.) relate to unseparated or leunited parceneis, they must 
be intei preted as signifying, that £ the wealth of one, who is either 
unseparated or reunited, goes to a brother who is so ; or, ^if there 
be none such, the two parents take it.’ In that case, a question may 
be proposed, shall parents, who are separated and not reunited take 
thehentage? or parents who are either unseparated or reunited ? 
Here the first proposition is not admissible ; for how can the claim 
of parents who are separated and not reunited, be prefer! ed to the 
wife’s, since they sTre excluded by her, undei the passage before cited? 
Nor is the second proposition maintainable; for all agiee, that a 
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father, being unseparated or reunited, takes the heritage in preference 
to an unseparated or reunited brother. 

29. Moreover, as in the instance of the estate of one, who was 
separated from, and not reunited with, his father and his brother, 
the father has the right of succession before brothers, becaus^lie 
has authority over the person and wealth of his son \ since he gave 
him life ; (tor their identity is affirmed in holy wnt, where it is 
said “ he himself is born a son ,”) and because the deceased, by 
participating [with the manes of the grandfather and great-grand- 
father] in funeral offerings, partakes of two oblations of food which 
his father must present to the grandfather and great-grandfather 
[at the same time that none are presented his bi other] for sons 
do not offer the half-monthly oblations of food, while their father 
lives ; so the same [preference of the father before’the brothei] is 
fit in the other instance [of the estate of one who is either unseparat- 
ed or reunited.] Oi, since they aie alike in respect of coparcenary 
and leunion, the equal right of father and son would be propei, not 
the postponement of the father’s claim to the brother’s. 

30. Further, the dual number expressing, that ‘parents, who 
are unseparated or reunited, take the heritage/ is unsuitable : for 
there is neither partition, nor coparcenai y, with the mother ; and 
consequently no leunion of estates; since Viuhaspiti says, “He, 
who being once separated, dwells again, thiough affection, with his 
father, bi other, or paternal uncle, is termed ^reunited. 33 He thus 
shows, that persons, who by bntli have common lights in the wealth 
acquned by the father and grandfather, as father [and son,] brothers, 
uncle [and nephew,] are reunited, when, after having made a parti- 
tion, they live together, through mutual affection, as inhabitants of 
the same house, annulling the previous partition, and stipulating, 
that, “The property, which is mine, is thine , and that v inch is 
thine is mine. 33 The partnership of traders, vho aie not so circums- 
tanced and only act in concert on an united capital, is no reunion. 
Nor are sepaiated coheirs reunited mexely by junction of stock, without 
an agreement prompted by affection as above stated. Therefore, 
since neither reunion nor coparcenary with a morhei can exist, how 
is the contradiction in regard to the succession devolving on her 
befoie brothers, to be reconciled ? 

31. In the next place the manner, in which the difficulty is 
removed* by the wise, will be stated. From the texts of Yi&hnu, 
(§ 5.) and the rest [as Yajnyawalcyv &c. g 4] it clearly appeals that 
the succession devolves on the widow, by failuie of sons and other 
[male descendants ] and this i$ reasonable ; foi.the estate of the de- 
ceased should go fiist to the son, grandson, and great grandson. Thus 
M^nu and Vishnu say, “ Since a son delivers [tiyiyate] Ins father 
from the hell called put , theiefoie he re named puttra by the self 
existent himself.” Sjp IIabita says, " A certain hell is named jout ; 
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and he, who is destitute of offspring, is tormented in hell. A son is 
therefore called puttra , because he deliveis his father from that re- 
gion of horror.” In like manner Sanka and Likihta declare, ‘A 
father is exonerated in his lifetime from debt to bis own ancestors, 
uj^ 1 seeing the countenance of a living son : he becomes entitled to 
heaven by the birth of his son, and devolves on him lns^ own debt. 
The sacrificial hearth, the thiee vedas, and sacrifices rewarded with 
ample gratuities, have not the sixteenth part of the efficacy of the 
birth of an eldest son.” Thus Manu, San&ha, Vasishtha, Likhita 
and Habita ordain, “By a son, a man conquers worlds ; by a son's 
son, he enjoys immortality ; and afterwards, by the son or a grand- 
son, he reaches thetfsolar abode.” So Yajnyawaloya says, “The 
attainment of worlds, immortality and heaven depend on a son, 
grandson and great grandson.” 

32. Thus the proprietary right of sons and the rest is expressly 
ordained as already inferrible from reasoning ; because the wealth 
devolving upon sons and the rest, benefits the deceased : since sons 
or other male descendants produce great spiritual benefit to their 
father or ancestor from the moment of their birth ; and they present 
funeral oblations, half-monthly, in due form, after his decease. So 
Manu declares the right of inheritance to be founded on benefits 
conferred : By the eldest son as soon as born, a man becomes the 
father of male issue, and is exonerated from debt to his ancestors : 
such a son, therefore, is entitled to take the heritage. 

33. From the mention of it as a reason (“therefore” &c.) and 
since there can be no other purpose in speaking of various benefits 
derived from sons and the rest, while treating of inheritance, it 
appears to be a doctrine to which Manu assents, thatj the right of 
succession is grounded solely on the benefits conferred. 

34. Accordingly [ since benefits are derived from the great- 
grandson as well as from the son,] the term “son” [m f the text 
of Manu, § 32, or in that of Vishnu, § 5, or in those of Yajnya- 
walcya &c.] extends to the great grandson ; for, as far as that 
degree descendants equally confer benefits by presenting ^oblations 
of food in the prescribed form of half-monthly obsequies. 

35. Else [if it were not inferrible from leason, or if Manu did 

not mean, that the right of succession lests upon benefits conferred ;] 
the word son could not quit its proper sense, [for a larger import ;J 
and a passage, declaratory of the grandson’s right, must be somehow 
assumed. But admitting that such a passage may be assumed [as in- 
ferable from the deckled right of a daughter’s son considered as a 
son’s son ;] still there is no separate text concerning the great grand- 
son. * 

Therefore the great grandson's right of r succession is founded 
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on benefits denved from him ; and the word son is of compiehensive 
import. 

37. Accordingly, Batjdhayana says, “The paternal great grand" 
father, and gi an dfather, the father, the man himself, his brotheis of 
the whole blood, lus son by a woman of the same tribe, his 

and his gre^t grandson : all these, partaking of undivided oblafions, 
are pronounced sapmdas . Those who share divided oblations, are 
called saculyas Male issue of the body being left* the property must 
go to them On failure of sapmdas or near kindred, saculyas , or remote 
kinsmen, are heirs If there be none, the preceptor, the pupil, or the 
priest, takes the mheiitance. In default of all these, the king £ [has 
the escheat.” * 

38. The meaning of the passage is this : since, the father and 
certain other ancestois partake of three funeral oblations as participat- 
ing in the offerings at obsequies ; and since the son and other descend- 
ants, to the number of three, present oblations to the deceased [or 
to be shared by his manes ,] and he, who, while living, presents aa 
oblation to an ancestor, partakes, when deceased of oblations present- 
ed to the same person ; tlieiefore, such being the case, the middlemost 
[of seven,] who, while living, offered food to the manes of ancestors, 
and when dead partook of offerings made to them, became the object 
to which the oblations of his descendants weie addressed in then life- 
time, and shares with them when they are deceased, the food which 
must be offeied by the daughter’s son and othei [surviving] descend- 
ants beyond the thn d degree.] Hence those [ancestoi s] to whom he 
presented oblations and those [descendants,] who present oblations to 
him, partake of an undivided offering m the foim of (pmda) food at 
obsequies. Pei sons who do paitabe of such offerings, ai e sapindas. 
But one distant m the fifth degree neither gives an ooiation to the 
fifth in ascent, not shares the oftenng piesented to his manes. *So the 
fifth in descent neither gives oblations to the middle person who is 
distant from him in the fifth degree, noi pa’ lakes of otrei mgs made 
to him. Theiefoie three ancestors, xiom the y audfather’s grand- 
father upwaids, and tin ec descendants fiora the gi an Ison’s grandson 
downwards, are denominate^ sacidyas, ns pai taking of divided obla- 
tions, since they do not paitieipate in the same offering 

39 This relations of sapmdas [ei ‘■ending no further than the 
fourth degree,] as well as that of saculyas , has Oeen pionounded rela- 
tively ’k) inheritance. 

40. Accordingly [since the right of succession to property is 
founded on competence for offering oblations at obsequies,] Man t u 
likewise, after premising “ brotheis, nor paients, but sons aie 
heirs of the father ; pi oceeds, m answer to the question why ? to 
declare, “To tin ee must libations of water be made, to three must 
oblations of food be presented ; the fourth in descent is the giver of 
those offeiings * bn,t tae fifth has no concern with tuem.” 
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41. Bat for mourning and other purposes, the relation of 
sapmdas extends to such as partake of the remains of oblations ; 
for that relation is defined in the Marcandeya purana as founded 
on participation m the wiping^ of offering's. “Three others, from the 

father’s grandsire upwards, aie declared to be partakers of the 
res&ue of oblations ; they, and the person who performs the reli- 
gious rite, being seventh m descent, constitute that relation which is 
termed by the holy sages kin within the seventh degree.” The mean- 
ing here is km which occasions impurity [on occasion of deaths and 
births.] 

42. Accordingly Manu likewise has said, when treating of un- 
cleanness by leason^of mourning &c. “The relation of sapindas 
ceases with the seventh person [m ascent or descent ;] and that of 
samanodacas etfds only where birth and family name are no longer 
known.” Else this passage would be m contradiction to the test 
before cited : “To three must libations of water be made &c.” (§ 39.) 

43. But on failure of heirs down to the son’s grandson, the wife, 
being inferior in pretensions to sons and the rest, because she per- 
forms acts spiritually beneficial to her husband from the date of her 
widowhood, [and not, like them, from the moment of their birth,] 
succeeds to the estate in their default. Thus Vyasa says, “ After 
the death of her husband, let a virtuous woman observe- strictly the 
duty of continence ; and let her daily, after the purification of the 
bath present water from the joined palms of her hands to the manes 
of her husband. Let her day by day perfoim with devotion the wor- 
ship of the gods, and especially the adoration of Vishnu, practising 
constant abstemiousness. She should give alms to the chief of the 
venerable for increase of holiness, and keep the vaiious fasts which 
are commanded by sacred ordinances. A woman, who is assiduous 
in the perfonnance of duties, conveys her husband, though abiding in 
another world, and herself [to a region of bliss.”] 

44. Since by these and other passages it is declared, that the 
wife rescues her husband from hell ; and since a woman, doing im- 
proper acts through indigence, causes her husband to fall [to a region 
of horror ;] for they share the fruits of virtue and of vice ; therefore 
the wealth devolving on her is for the benefit of the former owner ; 
and the wife’s succession is consequently proper. 

45. Hence [since the wife’s right or succession is founded on 
reason,] the constiuction in the text of S^nkha&c (§ 15) .must be 
arranged by connexion of remote terms, in this manner, ‘The wealth 
of a man, who departs for heaven leaving no male issue, let his eldest 
[that is, his most excellent] wife take , or, m her default, let the 
parents take it : oh failure of them, it goes to the brothers,’ The 
terms “if there be none [that is, if there be no wife], 55 which occur in 
the middle of the^ text, (§, 15) are connected both with the preceding 
sentence f, it goes to his brothers,” &ud with the subsequent one “his 
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father and mother take it.” For the text agiees [with passages of 
Vishnu and Yajnyawalcya, § 4 and 5, which declaie the wife's light ; 
and the reasonableness of this has been already shown (g 43). 

46. The assumption of any reference to the condition of the 
brethien as nnseparated or as leumted, not specified m the teatj^s 
inadmissible [being burdensome and unnecessaiy.] Therefore^the 
doctune of Jifendriya, who affirms the right of the wife to inherit 
the whole piopeity of her husband leaving no male issue, without at- 
tention to the circumstance of his being separated from his coheirs, 
or united with them, (for no such distinction is specified,) should be 
respected. 

47. The rank of wife belongs in the first pl$ce to a woman of the 
highest tribe . for the text [of Sanuha &c] expresses, that “the 
eldest wife takes the wealth” (§ 15 & 4o ,) and seniority is leckoned 
in the Older of the tribes. Thus Manu says, “When regenerate 
men take wives both of then own class and others, the piecedence, 
honoui, and habitation of those wives must be settled accoi ding to 
the order of their classes. 5 ' Therefore [since semonty is by tribe,] 
a woman of equal class, though youngest in respect ot the date of 
marriage, is deemed eldest. The rank of wife (patm) belongs to her, 
for she a^ne is competent to assist in the peifoimauce of sacnfices 
and other sacred rites. Accoi dmgly Manu says, “To all such mar- 
ned men, the wives of the same class only (not wives of a diffeient 
class by any means) must peiform the duty of personal attendance, 
and the daily business relating to acts of religion. Foi he, who 
foolishly causes those duties to be performed by any other than his 
wife of the same class, when she is near at hand, has been mime- 
morially considered as a mere Chandala begotten on a Buxhmatii* 
But, on failnie of a wife of the same tube, one of the tribe imme- 
diately following [may be employed m such duties] Thus Vishau 
ordains, “If tlieie be no wife belongimg to the same tribe, [be may 
execute the business i elating to acts of religion] with one of the 
tribe immediately following, in case of cbstiess. But a regenerate 
man must not do so with a woman of the Sudra class.’ 5 ‘Execute 
business relating to acts of jeligion/ is understood fiom the preced- 
ing sentence. Therefoie a Biahmani is lawful wife (paint) of a 
Brahmana On failure of such, a Kshatnyd may be so, m case of 
distress ; but not a Taisya, nor a Sudra, though mairied to him. 
A Kbkqtrtya woman is -wife of a Kshatr<ya man In hei default, 
a Vatsya woman may be so, as belonging to the next following 
tribe ; but not a Sudra woman. A Vatsya is the only wife for a 
Vaisya : since a Sudra wife is $emed in respect of the regenerate 
tubes simply. 

48. In this manner must be understood the succession to pro- 
perty in the order m wffiich the rank <pf wife* is acknowledged. 
Therefoie, since vroman^actually espoused may not have the rank of 
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wives, the following passage of Narada intends such a case. “Among 
brothers, if ad 7 one die without issue, or enter a religious order, 
let the rest of the brethien divide his wealth, except the wife's sepa- 
rate property. Let them allow a maintenance to his women for 
life, provided these pi eserve ' 1 unsullied the bed of their lord. But, 
behave otherwise, the brethren may resume that allowance.” 
So [this other passage] of the same authoi ; [“On failure of heirs, 
the property goes to the king,] except the wealth of a Brahnana . 
But a king, who is attentive to the obligations of duty, should give 
a maintanance to the women of such persons. The law of inherit- 
ance has been thus declared.” The allotment of a maintenance to 
the women of such persons, not being of the rank of wives, and the 
declared right of wivdh to succeed to the whole estate, constitute no 
discrepancy. # 

49. Accordingly, Vrihaspati propounds the king’s right to an 
escheat in default of the wife : “ If men of the military, commercial 
and servile tribes die childless, leaving neither wife nor brother, 
let the king take the property ; for he is indeed lord of all.” But 
Narada, diiecting, that he should give a maintenance to the women 
of such persons,” (§ 48) authorizes the king to take the whole estate, 
giving to them enough for their support. This contradiction must 
be reconciled by distinguishing between the wife and the espoused 
women. Accordingly, in passages declaratory of the wife’s right of 
succession, the term “wife” (patm) is employed : and, in those 
which ordain a maintenance, the terms “woman ( stri or nan ) or 
“spouse” (bharya) or other similar word. 

50. In the text of Devala, (§ 17.) which expresses, “ Next let 
brothers of the whole blood divide the heritage of him, who leaves 
no male issue ; or daughters equal [as appertaining to the same 
tribe ;] or let the father, if he survive, or brothers belonging to the 
same tribe, or the mother, or the wife, inherit m their order ; but, on 
failure of all these, the nearest of the kinsmen succeed where 
“daughters equal” are such as appertain to the same class [with the 
deceased] ; and “biotheis belonging to the same tribe” intend those 
of the half blood ; for whole bi others are specified under the- appro- 
priate term, and the distinction woulS be impertinent [as not ex- 
cluding any one; or as superfluous, since whole brotheis of course 
belong to the same tribe ;] in this text, we say the oidei in which 
heiis are enumerated, from the whole brother to the wi£e, is not 
intended for the older of their succession ; since it contradicts Vishnu 
and the rest [as Vrihaspati and Yajnyawalcta] : but the mean- 
ing of the text is, that the heirs shall take the succession in the order 
declared by Vishnu and others. To mark uncertainty in the speci- 
fied Order, the author has twice used the word c or’ ; once m the 
phrase “or daughters,’ 3 and again m the sentence “or let the father 

and the woid is also understood in other places. Thus Devala 
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\ va & Ueriess in his own enumeration, intimating 

cession] ^ brotherS} or dau S Ilters > 01 parents &c . [take the suc« 

^Baloca, concerning the text 
of Sanzha and the rest (§ 15), that it either relates to a wi&itf- 
fenor in class to her husband, or supposes the widow to be yeffing, 
or is relative to brethren unseparated or reunited ; that author has 
manifested Ins own imbecility by thus proposing an indefinite inter- 
pretation of the law • for the doubt remain [which of the three is 
intended 5 ] and neither rule could be followed m practice. 

52. As for the assertion, that the text, which ordains a main- 
tenance, is relative to an unmarried woman and? concubine that must 
be rejected as intending a favour to the matrons ; for the scope of 
the precepts, which allot a maintenance to women, has been already 
shown. J 


53. Moreover, under the distinction respecting the wife as be- 
longing to the same or to a different tribe, how is the contradiction 
[of the text to passages of Vishnu and Yajnyawalcya §4 and 5 ] 
regai ding the succession of parents and bothers, to be reconciled 
[without transposition, or without connecting m construction remote 
terms ?] If it be by distinguishing the cases of reunion and continued 
separation, the same distinction may pervade the whole subj'ect : and 
what occasion is there for assuming a difference relative to the wife, 
as belonging to the same 01 to another tribe ? But the proposed dis- 
tinction, founded on reunion and separation. [8 191 has been already 
fully refuted by us [§ 30.] 

54. ^ The distinction regarding the whole and the half blood is 

contradicted by Vrihaspati, who says “Let the wife of a deceased 
man, who left no male issue, take his share, notwithstanding kinsmen, 
a father, a mothet, or uterine brethren be present. Uterine brethren 
are bi others bv the same mother [and of course of the whole blood.] 
The author declares the wife’s right of succession, although such per- 
sons exist. By the term “ his share," is understood the entire share 
appertaining to her husband ; not a part of it only [sufficient for her 
support ] * 

55. Therefore the interpretation of the law is right as set forth 
by us. 

56. *^But the wife must only enjoy her husband’s estate after his 

demise. She is not entitled to make a gift, mortgage or sale of it. 
Thus Catyayana says. Let the childless widow, preserving unsullied 
the bed of her lord, and abiding with her venerable protector, enj'oy 
with moderation the property until her death. After her let the 
heirs take it. * 

57. Abiding with ^ her venerable protector, that is with her 

39 
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father-in-law or others of her husband’s family, let her enjoy her 
husband’s estate during her life ; and not as with her separate pro- 
perty, make a gift, mortgage or sale of it at her pleasure. But, when 
she dies, the daughters or others, who would regularly be heirs in de- 
fa^J^of the wife, take the estate ; not the kinsmen [or sapmdas :] 
since these, being inferior to the daughter and the rest, ought not to 
exclude those heirs ; for the widow debars them of the 'succession ; 
and, the obstacle being equally removed if her right cease or never 
take effect, it can be no bar to their claim. 

58. Nor shall the heirs of the woman’s separate property [as 
her brothers &c.] take the succession [on failure of daughters and 
daughter’s sons, to *ohe exclusion of her husband’s heirs ;] for the 
right of thosq [persons, whose succession is declared under that 
head, C 4.] is relative to the property of a woman [other than that 
■which is inherited by her.] Catyayana has propounded by separate 
texts the heirs of a woman’s property ; and his text, declaratory of 
the succession to heritage,] would be tautology : [consequently heri- 
tage is not ranked with woman’s peculiar property.] 

59. Therefore those persons, who are exhibited m a passage above 
cited (§ 4) as the next hens on failure of prior claimants, shall, in like 
manner as they would have succeeded if the widow’s right had never 
taken effect, equally succeed to the residue of the estate remaining 
after her use of it, upon the demise of the widow in whom the suc- 
cession bad vested. At such time [when the widow dies, or when 
ber right ceases,] the succession of daughters and the rest is proper,, 
since they confer greater benefits on the deceased [by the oblations 
presented by them] than other claimants [such as the sapindas above- 
mentioned. § 37.] 

60. Thus in the Makabharata , in the chapter entitled Dana - 
dharma , it is said “Tor women, the heritage of their husbands is 
pronounced applicable to use. Let not women on any account make 
waste of their husband’s wealth.” 

61. Even use should not be by wearing delicate apparel and 
similar luxuries . but, since a widow benefits ber husband by the pie- 
servation of her person, the use of property sufficient for that purpose 
is authouzed In like manner [since the benefit of the husband is to 
be consulted,] even a gift or othei alienation is permitted for the com- 
pletion of her husband’s funeral utes. Accordingly the author says, 
“Let not women make waste.” Here “waste” intends ex^enditme 
not useful to the owner of the property 

62. Hence, if she be unable to subsist otherwise, she is 
authouzed to mortgage the propet tyfor, if still unable, she may sell or 
otherwise alien it : for the same reason is equally applicable. 

63. Let hei^give to fche paternal uncles and other relatives of 
ehr^ husband presents in proportion to the Wealth, at her husband’s 
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funeral rites. Vrihaspati directs it, saying “With presents offered 
to his manes, and by pious liberality, let her honour the paternal ’ 
uncles of her husband, his spiritual parents and daughters sons, the 
childien of his sisters, his maternal .pncles, and also ancient and 
unprotected peiscns, guests, and females of the family ” The*tej«a 
“paternal uncle” intends any sapmda of her husband ; “dau goer’s 
sons,” the descendants of her husband’s daughter; “children of his 
sister,” the progeny of her husband’s sisters’s son , “maternal uncles,/ 
her husband’s mother’s family. To these and to the rest, let her give 
presents and not to the family of her own father, while such peisons < 
are forthcoming • for the specific mention of paternal uncles and the 
rest would be supeifluous. ^ 

64 With their consent, however, she may bestow gifts on the 
kindred of her own father and mother. Thus Narada says, “When 
the husband is deceased, his kin are the guardians of his childless 
widow. In the disposal of the property, and care of herself, as well 
as in her maintenance, they have full power But, if the husband’s 
family be extinct or contain no male, or he helpless, the km of her 
own fatliei are the guardians of the widow, if there be no relations of 
her husband within the degree of a sapmda ” In the disposal of pro- 
perty by gift or otherwise, she is subject to the control of her hus- 
band’s family, after his decease, and in default of sons. 

65 In like manner, if the succession have devolved on a 
daughtei, those persons, who would have been heirs of her father’s 
property in her default, [as her son, her paternal grandfather &c ] 
take the succession on her death , not the heirs of the daughter’s 
property [as her daughter’s son &c.] 

66. The widow should give to an unmarried daughter a fourth 
part out of her husband’s estate, to defray the expenses of the damsel’s 
marriage Since sons aie lequned to give that allotment, much moie 
should the wife, or any other successoi, give a like poition. 

67. Thus has the widow’s light of succession been explained. 


Section II. 

On the right of the Daughter and Daughter's Son . 

1.*^ The daughter’s light of succession on failure of the wife f is 
deelaied.] On that subject Maxu and Narada say, “The son of a 
man is even as himself , and the daughter is equal to the son * how 
then can any othei inherit his property, notwithstanding the suivival 
of her, who is as it weie himself?'’ Karada paitieulanzes the 
daughter fas mheiitmg m right of her continuing 'She line of succes- 
sion ;] “On failure of Aiale issue, the daughter inherits, for she is 
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equally a cause of perpetuating the race ; since both the son and 
daughter are the means of prolonging the father’s line.” The author 
states the circumstance of her continuing the line as a reason of the 
daughter’s succession : And' the line of descendants here intends 
s£fcfr' , desoendants as present funeral oblations ; for one, who is not an 
offerer of oblations, confers no benefits, and consequently differs in 
no respect from the offspring of a stranger or no offspring at all. 

2. It is the daughter’s son, who is the giver of a funeral obla- 
tion, not his son ; nor the daughter’s daughter : for the funeral 
oblation ceases with him. 

8. Therefore the doctrine should be respected, which Dicshita 
maintains ; namely tfiat a daughter, whoi s mother of male issue or 
who is likely tqt become so, is competent to inherit ; not one, who is 
a widow, or is barren, or fails in bunging male issue as bearing none 
but daughters, or from some other cause. 

4. Here again, the unmarried daughter is in the first place sole 
heiress of her father’s property [to the exclusion of any daughter 
verbally betrothed.] Accordingly Pauasara says, “Let a maiden 
daughter take the heritage of one who dies leaving no male issue ; or 
if there be no such daughter, a mrrned one shall inherit.” In the 
term “married” is here implied the restriction before-mentioned 
[excluding one who fails in bringing male issue.] 

5. Thus Devala says, “To maidens should be given a nuptial 
portion out of the father’s estate. But of him, who leaves no appoin- 
ted daughter, [nor son,] the unmarried daughter belonging to his own 
tribe, and legitimate, shall take the inheritance, like a son.” The term 
“appointed daughter” implies also son. “His own belonging to the 
same tribe with himself, “Legitimate *,” his own lawful issue. 

6. This is proper : for, should the maiden arrive at puberty 
unmarried, through poverty, her father and the rest would fall to a 
region of punishment, as declared by hoiy writ. Thus Vasishtha 
says, “So many seasons of menstruation as overtake a maiden feeling 
the passion of love and sought in marriage by persons of suitable rank, 
even so many are the beings destroyed ^by both her father and her 
mother ; this is a maxim of the law.” *So Paithhstasi : “A damsel 
should be given in marriage, before her breasts swell. But, if she 
have menstruated [before marriage,] both the giver and the taker fall 
to the abyss of hell ; and her father, grandfather and great-grandfather 
are born [insects] in ordure Therefoie she should be given m marri- 
age while she is yet a girl.” 

V, Since then the father and the-rest are saved from hell by suffi- 
cient property becoming applicable to the charges of her marriage ; 
and, being accordingly married, she confers benefits on her father 
by means of her son ; the wealth devolving on her is for the benefit 
of the [former] owner ; and it is reasonable, 'therefore, that the pro- 
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perty should descend to the unmarried daughter, on failure of the 
wife. 

8. But, if there be no maiden daughter, the succession devolves 
on her who has, and on her who is lively to have, male issue. That 
is declared by Veihasfati : “Being of equal class aud man^ed;,*to 
a man of the like tribe, and being virtuous and devoted tcx^be- 
dience, she'Jnamely the daughter,] whethei appointed or not appoint- 
ed to continue the male line, shall take the property of her father 
who leaves no son [nor wife ]” 

9. Of equal class.] Belonging to the same tribe with her father. 
Married to a man of like tube] This is intended to exclude one 
married to a man of a superior or inferior tnb^. For the offspring 
of a daughter mained to a man of a higher or lower class is forbidden 
to perform the obsequies of his maternal grandfather and other an- 
cestor who are of inferior or of superior rank. But one, man led 
to a man belonging to the same class, confers benefits on her father by 
means of her son. 

10. The son of a daughter appointed to continue the male line 
is, like a son, highly beneficial to his ancestor ; and, through him, 
the appointed daughter is equal to a son: wheief ore the appointed 
daughter and legitimate son have an equal right of succession. But 
a married daughter, who was not so appointed, confeis less benefit 
on her father than the son and the rest [viz. the son’s son and grand- 
son’s son, and the widow ;] and is of benefit by means only of 
her son : it is proper, therefore, that she should succeed only on 
failure of other heirs down to the unmarried daughter. 

11. It must not be alleged, that, admitting this doctrine of [bene- 
fits conferred being the cause of a right of succession.] the daughtei, 
who has male issue, should alone inherit m the first instance ; but, 
on failure of such, then a daughter who may have issue. For her son, 
born subsequently might m this manner be excluded fiom the succes- 
sion. Nor is this proper ; for both equally confer benefits on their 
grandfather, as daughter's sons. 

12. By specifying “obedience” to her husband (§ 8.), the author 
indicates, that she is not m the state of widowhood, and that conse- 
quently she may have issue. * 

13. In the text before cited (§8.), the pionoun refers to the 
word “daughter 7 ’ contained in a preceeding passage [which will be 
forthwith quoted. § 14.] Thus, by the conditions specified, that she 
be “of equal class’ 3 and “married to a man of like tribe 75 &c. (§ 8 ), 
the author shows, that she does not inherit her fathers wealth merely 
in right of her relation as daughter. Else, since the daughter’s right 
of succession is declared by the following passsa'ge, the mention of it 
by the same author in the foregoing text would be a vain repetition. 
But a special rule, regarding what was sqggested^ generally, is not 
tautology. 
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14. “As a son, so does the daughter of a man proceed from 
his several limbs. How then should any other person take her 
father’s wealth ?” * 

15 Since a daughter’s r?ght of succession to the property of 
hfcr father is founded on her offering funeral oblations by means of 
her son ; therefoie, even m the case of an appointed daughter, on 
whom the estate has devolved by the demise of her father should 
she beai no male issue in consequence of her proving barren or 
because her husband is incapable of procieation, the property does 
not go upon her death to her husband, Thus Sankha and Likhita 
say, “ The husband is not entitled to the wealth of his wife being 
an appointed daughter, if she die leaving no issue.” So Pathinasi : 
“ On the death of an appointed daughter, her husband does not in- 
herit her property : if she leave no issue, it shall be taken by her 
unmarried sistei or by another.” Hence her property is to be taken 
by her maiden sister, or by another sister likely to have issue. There- 
fore, when the succession has devolved on a female, [her husband’s] 
claim [as her hen*] is precluded. 

16. But the following passage of Manu must be understood to 
be applicable, on the demise of an appointed daughter, who has not 
been destitute of male issue, having borne a son who has died. 
<c Should a daughter, appointed to continue the male line, die by any 
accident without a son, the husband of that daughter may without 
hesitation possess himself of her property.” 

17. Vrihaspati recites the gift of the funeral oblation as the 
sole cause [of right] in the instance of both [the daughter and the 
grandson]. u As the ownership of her father’s wealth devolves on 
her, although kindred exist ; so her son likewise is acknowledged 
to be the heir to his maternal grandfather’s estate.” As the daughter 
is heiress of her father’s wealth in right of the funeral oblation which 
is to be presented by the daughter’s son ; so is the daughter’s son 
owner of his maternal grandfather’s estate in right of offering that 
oblation, notwithstanding the existence of kindred, such as the father 
and others. 

18. Nor does this text (§ 17) relate to the son of an appointed 
daughter : for the pronoun “hei,” in both the phrases (“"devolves on 
her,” and “her son is acknowledged,”) bears leference to the “daugh- 
ter whether appointed or not appointed,” who was mentioned m the 
preceding passage (§ 8.) Or upon the principle of selecting "the nea- 
rest term, the reference may properly be to the “daughter not appoin- 
ted.” But this term cannot be rejected to select the othei. 

19. Accordingly Manu propounds the daughter’s origin from the 
person of the maternal grandfather as the reason of the daughter’s 
son having a right^to the ^uccesson ; not her appointment to raise a 
son . else he would have specified this cause “Let the daughter’s 
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son take the whole estate of his own father who leaves no [other] 
son 5 and let him offer two funeral oblations ; one to his own father, 
and the other to his maternal grandfather. Between a son's son and 
the son of a daughter, there is no difference in law ; since their father 
and mother both sprung from the body of the same man. 55 

20. Thus this very auther expressly declares, that the daughter’s 
son, born of one not appointed to continue the male line, has the right 
of succession. u By that male child, whom a daughter, whether for- 
mally appointed oi not, shall produce from a husband of an equal 
class ; the maternal grandfather becomes in law the father of a son : 
let that son give the funeral oblation and possess the inheritance. 5 ' 

21. Besides the term ‘daughter’s son’ is m "kw restricted to signi- 
fy the male offspring of an appointed daughter. Bauds ayana inti- 
mates that, when he says “[Consider as] another [eon] the daughters 
son termed son of an appointed daughter, being born of the female 
issue after an express stipulation." Here ‘consider’ is undeistood. 

22. Hence also [since such is the scope and purpoit of the text ; 
§ 1*7 ] Bhojadeva has cited that passage of Vrihaspati under the 
bead of succession of a daughtei appointed or unappoiated. 

23. But Govinda-raja, m his commentary on Manu, states the 
claim of the daughter’s son as prefeiable to that of the married daugh- 
ter, on the grounds of the following passage of Vishnu. “If one die 
leaving neither son nor grandson, the daughter’s son shall inherit the 
estate ; for, by consent of all, the son's son and the daughter's son aie 
alike in lespect of the celebration of obsequies.” 

24 This does not appear to us satisfactory : for it contradicts 
the text above cited (§ 8.) 

25. But, in default of a married daughter such as above des- 
cribed, the succession assuiedly devolves on the daughter's son not- 
withstanding the existence of the father and other kinsmen. Poi it 
appeals from the comparison of his condition to hers, (§ 17) and more 
expressly from the puipoit of the term “likewise" m the phnse “her 
son likewise is acknowledged to be hen,” (§ 17) that his pietensions 
are inferior to her’s, Therefore it is a right deduction, that the suc- 
cession of the daughter’s son is next aftei the daughter. 

26 By the words ‘'although kindred exist , 1 \ (§ 17) the succes- 
sion of both parents, which reasonably should take effect on failure 
of the wife, but which is baired by the daughter and daughters son 
is hinted as taking place when no such impediment exists. Accor- 
dingly Vrihaspati, immediately after [the passage above cited, § 17] 
says “On failure of those persons, the brothers^ and nephews of the 
whole blood are entitled to the estate, or kinsmen, or cognates, or 
pupils, or venerable priests." Hence the word ‘^hose” bears refe- 
rence to the daughter’s* son [named in tile text,] and to the parents 
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indicated [by the land red.] Therefore, it is on failure of those per- 
sons, that the succession of brothers and the lest takes place. 

27. As for the asseition of Baloca, that the daughter's son inhe- 
rits after the whole series of h^irs specified m the passage of [Yajny- 
awa^jya] abo^e cited, “The wife, daughters also,” &c. (Sect. 1 § 4) 
thatt&s mere childish prattle ; for it contradicts the text of Vrihaspati 
(§ 17). Nor is theie any thing mcomstent with that enumeration of 
heirs , for the maiden daughter, married daughter, and daughter's son, 
are all signified by the term “daughters” in the plural number (Sect. 
1 § 4). As the word “son,” in the phrase “who departed for heaven 
leaving no son,” intends male issue down to the great-grandson, Since 
he is equally a giver <^f funeral oblations ; so does the term “daughter” 
comprehend the daughter's son, for he also is the giver of a funeral 
offering ; or as-the term “male issue,” in the sentence “on failure of 
male issue, the daughter inherits” (§ 1), intends the widow also. Else 
the plural number, m the word “daughter,” would be unmeaning : 
and the author would have used the singular number as in the words 
“the wife,” “the son of a brother” &c. We shall hereafter [in the 
course of expounding passages concerning the reunion of parceners] 
explain the intention of the plural number in the word “brothers” 
(Sect. 1. § 4.) 

28. Moreover, since a series of heirs is specified from both pa- 
rents to the king, it would follow, that the succession of the daugh- 
ter's son takes effect on failure of the king. But there never is a 
vacancy of the throne ; and consequently the succession could never 
take place. 

29. Therefore the succession of the daughters' son on falure of 
daughters, as affirmed by Viswarupa, Jitendriya, Bhojadeva and 
Govinda-raja, should be respected. 

30. But, if a maiden daughter, in whom the succession has ves- 
ted, and who has been afterwards married, die [without bearing issue,] 
the estate which was hers, becomes the property of these parents, a 
married daughter or others, who would regularly succeed if there 
were no such [unmarried daughter] m whom the inheritance vested, 
and in like manner succeed on her demise after it has so vested in 
her. It does not become the property of her husband or other heirs ; 
for that [text, which is declaratory of the right of the husband and the 
rest,] is relative to a woman's peculiar property. Since it has been 
shown by a text before cited (Sect. 1. § 56), that, on the dfipease of 
the widow in whom the succession had vested, the legal heirs of the 
former owner, who would regularly inherit his property if there were 
no widow in whom the succession vested, namely the daughters and 
the rest, succeed to the wealth ; therefore the same rule (concerning 
the succesion of the former possessor's next heirs) is inferred a fortiori, 
in t;he case of tiie daughter and grandson whose pretensions are in- 
ferior to the wife's. 
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31. Or the word “wife” [in the text above quoted, Sect. 1. § 56} 
is employed with a general import : and it implies, that the rule 
must be undei stood as applicable generally to the case of a woman’s 
succession by inheritance. 

2. Thus has the succession of the daughter and daughters* son 
been explained. 


Section III, 

On the Father's right of Succession* 

3 

1. If there be no daughter’s son, the succession devolves on the 
father ; and not on the mother [befoie the father] ; nor at once on 
both parents. For that is contiaiy to Vishnu’s text “If there be . 
none, it belongs to the father , if he be dead, it appertains to the 
mother.” 

2. But the following passage of Manu, as well as that of Vri- 
HAsrATi, must be undei stood as relating to a case of failure of heirs 
own to the fathei inclusively. “Of a son dying childless [and 
having no widow] the mother shall take the estate ; and, the mother 
also being dead, the father’s mother shall take the heritage.” “Of a 
deceased son, who leaves neither wife nor male issue, the mother 
must be considered as heiress : or, by her consent, the bi other may 
inhent,” 

3. This is a result too of reasoning. The father’s right of suc- 
cession should be after the daughter’s son and before the mother ; for 
the father, offering two oblations of food to other manes, in which the 
deceased participates, is mferioi to the daugthei’s son who presents 
one oblation to the deceased and two to other manes in vs Inch the de- 
ceased participates . he is pi efei able to the mothei and the rest be- 
cause he presents [personally] to others two oblations in which the 
deceased participates ; and his superiority is indicated in a passage 
of Manu : “In a companson <j>f the male with the female sex, the 
male is pionounced superior.” 

4. In the term pitarau i both parents’* {Sect. 1. § 4), the pri- 
oiity of the father is indicated : foi the father is first suggested by the 
radical t-erm p?tri ; and afterwards the mother is inferred from the 
dual number, by assuming, that one term [of two which compose the 
phrase] is retained. 

5. Hence [since the members of the series are presented to the 
understanding m the order boie stated], the argument, that r the men- 
tal appiehension of a senes being coextensive with 4he oral recital of 
its component member^, recital, being waiting, necessarily pieoludes 

40 
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apprehension, must be rejected as inconclusive ; for it is not true, that 
an adequate indication is wanting [being deducible in the manner 
above stated ; § 4] and [the joint succession of father and mother] 
would contradict the text of "Vishnu. 

JjL Thus the father's right of succession has been explained. 

Section IV. 

On the Mother's right of Succession . 

1- If the father be not living, the succession devolves on the 
mother : for immediately after propounding the father’s right to the 
estate, Vishnu's text declares, “If he be dead, it appertains to the 
mother.” 

2. This too is reasonable ; for her claim properly precedes that 
of the brothers and the rest \ since it is necessary to make a grateful 
return to her, for benefits which she has personally conferred by 
bearing the child in her womb and nurturing him during his infancy ; 
and also because she confers benefits on him by the birth of other 
sons who may offer funeral oblations in which he will participate. 

3. The notion, therefore, that the mother’s right should precede 
the father's, because she is pronounced to surpass him in the degree 
of veneration due to her, must be rejected For, if a superior title to 
veneration were the reason of a right of inheritance, the succession 
would devolve on the spiritual preceptor before the father ; since it 
is said “Of him who is the natural parent, and him who gives holy 
knowledge, the giver of the sacred science is the more venerable 
father and paternal uncles and the rest would inherit in perference 
to a younger brother or a nephew. Therefore the mother’s right of 
succession is after the father [and before the brothers.] 

4. By thus declaring, that the mother's succession takes place 
after the father of the deceased, and before the father’s offspring, 
the author intimates, that the paternal grandmother’s succession 
likewise takes place after the grandfather and before the grandfather's 
offspring. For otherwise [if a different order of succession be assumed : 
or if that order be not established ; or that indication be not acknow- 
ledged ;] there is a contradiction between the specified order of suc- 
cession, “ both parents, brothers likewise &c.” [and this case *tvhich is 
perfectly analogous.] Accordingly [since the grandmother's light 
of succession is in this manner indicated by Yajnawalcya ,] Manu 
says, “And the mother also being dead, the father’s mother shall 
take the heritage.” The meaning is ‘being dead, that is, deceased, 
together with her r offspring.' 

5. Here the particle ^and,” as well as mus ^ 



BAYA-BHAGA. 


315 


in construction with both parts of the sentence. Therefore the sense 
is 'and the mother being dead, the paternal grandmother also may 
take the heritage/ What then becomes of the brothers and the rest ? 
These persons, including the paternal grandfather, are indicated by the 
particle “also.” 

6. The meaning then of the test [of Yajnyawlcya] is this : 
the succession of both parents takes effect, m the order which has been 
explained, after the descendants of the deceased down to his daugh- 
ter's son, and before [the father's] own offspring. Hence the suc- 
cession of the paternal grandfather and grandmother is thus shown 
to take place before their own offspiing. Accordingly it is not sepa- 
rately propounded in the text of Yajnywalcya j since the right of 
the paternal grandfather and grandmother is virtually declared by 
showing the mother's right of succession. 

7. Thus the mother’s right of inheritance has been explained. 

Section Y. 

On the Brother's right of Succession . 

1. If the mother be dead, the property devolves on the brother ; 
for Vishnu, having declared, that, “If the father be dead, it appertains 
to the mother,” proceeds to say “On failure of her, it goes to the bro- 
thers and here the pronoun refers to the mother. It appears also 
from the passage [of Yajnyawalcya] “both parents, bi others like- 
wise,” that the biothei’s succession takes place in the case of the 
death of both parents. 

2. It must not be alleged, that, under the passage above cited, 
which expresses “brothers likewise and their sons, ' the brother’s son, 
being declared heir in like manner as the brothers are, shall inherit 
also next to the mothei. “ For the text of Vishnu, declaring that “it 
goes to the brothers,” adds After them, it descends to the bro- 
ther’s sons and m this place the pronoun refers to the brothers. 

3. That too is reasonable : for the brother confers benefits on 
the deceased owner by offering three funeral oblations to his father 
and other ancestors, in which the deceased participates ; and he occu- 
pies his place, as presenting three oblations to the maternal grand- 
father aad the rest, which the deceased was bound to offer * and ho 
is therefore superior to the brother’s son, who has not the same quali- 
fications. But deriving his origin from the mother, the brother, 
though he do possess these qualifications, is inferior to the mother ; 
and his succession, therefore, very properly takes effect after her. 

4. Besides why may not the word “likewise” -be connected with 
the term “brother ?” and thus the parents and brothers may have an 
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equal right of succession ; the text being interpreted { as parents 3 so do 
brothers inherit.’ 

5. The question, then, must be negatived, as at variance with 
the text of Vishnu : and the^same is to be done in the other instance 
likewise [of the claims of brother and brother’s son.] So Manu de- 
clares, that brothers take the inheritance, not the nephew. “Of him, 
who leaves no son, the father shall take the inheritance ; "or the bro- 
thers.’ ? 

6. Moreover, why has not the nephew, whose father is living, 
a right of succession ? There is no other reason but this * that one, 
whose father is living, does not confer benefits, since he is incompe- 
tent to offer oblation*. If then it be thus settled, [that the order of 
euccession is regulated by the degree m which benefits are conferred,] 
how should a nephew, whose father is deceased, inherit equally with 
the brother, since he does not confer equal benefits ? Accordingly 
Devala, in a passage before cited [Sect. 1 § 17,] not specifying the 
brother’s son in the series of heirs down to the half brother, compre- 
hending the widow, daughter equal by class, father, mother, brother of 
the whole blood, and brother of the half blood, intimates that the suc- 
cession of nephews and the rest takes place on failure of heirs down 
to the half brother. 

7* The passage, which pronounces a nephew to be as a son, 
{“They are all fathers by means of that son ] is intended to 
authorize his presenting a funeral oblation and to establish his right 
of succession on failure of brothers. [They do not inherit together ;] 
for that , contradicts the text [of Vishnu] above cited. Else why 
should not [his right of succession] be before the brothers. 

8. Therefore the brother alone is heir in the first instance. 

9. Here again, a brother of the whole blood has the first title » 
under the following text {§ 10] : and, even under the general rale £o v 
the brother’s ^succession Brothers also” Sect. 1. § 4). The mea" 
ning is, that the whole brother shall inherit in the fiist place : bub 
if there be none, then the half brother ; for he also is signified by the 
word brother, being issue of the same father. 

10. The passage alluded to (§ 9) is as follows : “A reunited 
[brother] shall keep the share of his reunited [coheir,] who is de- 
ceased ; or shall deliver it to [a son subsequently] born. But an 
uterine brother [shall thus letain or deliver the alllotment*] of his 
uterine relation/’ This text of Yajnyawalcya also shows, that the 
term brother is applicable both to the whole and to the half blood. 
Else, if it intended only the uterine [and of course whole] brother, the 
author would not have specified, that “the uterine brother, should 
retain or deliver the allotment of his uterine relation for the whole 
blood would be signified by the single term “bother,” 
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11. Therefore the succession of brothers, whether of the whole 

or of the half blood, mdeclaied by the passage before cited (“Both 
parents, brothers likewise ” Sect. 1. * 4). But, by here specifying 
the uterine relation, the prior right of the uterine (or whole) brother 
is intimated. 1 

12. The succession of the half brother, between [the whole 
brother andHhe biother’s son,] as affirmed by Sricara and Viswa- 
kupa should be acknowleged ; for he is inferior to the whole brother 
who presents oblations to six ancestors which the deceased was bound 
to offer, and also presents three oblations to the father and others, in 
which the deceased participates ; while the half brother only presents 
three oblations in which the deceased participates . and he is superior 
to the nephew, because he surpasses him in the conferring of benefits, 
since he offers three oblations of which the deceased participates. 

13. In answer to the enquiry whether the half brother, though 
reunited in coparcenary, be infeiior or not to the whole bi other, Yaj- 
nyawalcya says, “A half brother, being again associated, may take 
the succession ; not a half brother, though not reunited but one united 
[by blood, though not by coparcenaiy,] may obtain the property ; and 
not [exclusively] the son of a different mother.” 

14. The meaning of the text is this : C A brother by a different 
mother, but associated again in copercenary, shall first take the inheri- 
tance ; not generally any half brother [whether associated or sepa- 
rated]/ The latter part of the text is in answer to the question, whe- 
ther inheriting first, he excludes the whole brother or takes the suc- 
cession jointly with him ? ‘the whole brother, though not xeumted in 
parcenary, shall take the heritage, 5 (here the word whole bi other is 
understood from the preceding sentence .) 'not exclusively the son of 
a different mother, though reunited 5 Or the teim “united” may signi- 
fy whole brothers (or united by blood ) Accordingly the text is so 
read in the citation of it by Jitenbriya as a passage of Yrulillta 
YaJNYawalcya : and m that case, the term “associated” is under- 
stood from the preceding sentence. 

15. Therefore the half brother, who is again associated in copar- 
cenary shall not take the succession exclusively ; but the whole bro- 
ther [shares it] though not associated. Such is the meaning : and 
consequently the whole bi other, who is not reunited in paicenary, and 
the half brother, who is associated, should divide the succession. Acooi- 
dingly the author has employed the particle “but” [with the con- 
nective sense], 

16. An objection is stated by Srioara Misra. The maxim, 
that “the reunited brother shall keep the share of his reunited coheir,” 
(§ 11.) is independent [of other precepts,] § as it applies to the case of 
reunited half brothers exclusively ; and, w m like Inanner, the maxim 
that “the uterine [n^eaaing the whole] brother retains the allotment 
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of his uterine relation,” (§ 1 0 bears) no reference [to any other rule,] 
when it is applicable to the case of unassociated whole brothers 
only : but, when there is a half brother associated and a whole bro- 
ther unassociated, if the two maxims be applied to this case in conse- 
quence of finding both descriptions of brethren, then both maxims 
take effect with reference to each other. Now it is not right to make 
the slime rule operative with and without reference to another maxim ; 
for this argues variableness in the precept. Thus it is shown [by Jai- 
mini,] in the disquisition on the passage dwayoh pranayonti , that the 
prohibition, relatively to two sacrifices, of the use of the uttaravedi or 
northern altar directed generally for the four sacrifices [in which those 
two are comprehended,] is not a prohibition [but an exception] ; for, 
if the precept concerning the northern altar be taken with reference 
to the [denial, implying consequently] an option, in the instance of 
two sacrifices, and be taken absolutely and without reference to any 
other maxim m the instance of the two other sacrifices, there would 
be variableness in the precept. So, in regard to the subject under 
consideration, the maxims, that “the reunited brother shall keep the 
shares of his reunited coheir, 55 and that “the uterine (or whole) brother 
shall retain the allotment of his uterine relation ” (§ 10.) are appli- 
cable in those cases in which the rules are operative independently of 
any other : but, if there be a half brother associated and a whole bro- 
ther unassociated, the two rules are not applicable in this instance ; 
and it would follow, that no one could take the estate [since there is 
no special provision in the law for this case.] Therefore [the true 
interpretation is, that, in the case stated,] where the associated half 
brother might be supposed to be heir of his associated parcener, under 
the rule, that “a reunited brother shall keep the share of his reunited 
coheir, 55 the maxim that “the uterine (or whole) brother shall retain 
the allotment of his uterine relation, 57 serves as an exception to that 
rule. Thus the half brother, though associated, cannot be supposed 
to be heir, if there be a brother of the whole blood. Then how does 
the succession go ? The whole brother, whether reunited or not 
reunited in coparcenary, inherits the property. 

17. That is not congruent : for it is not true, that there is 
variableness in a precept, merely bec^ise two [rules], which _ are 
severally applicable to two [cases], become applicable m a single 
instance at the same time. 

18. Thus in respect of the precepts enjoining the votary to bes- 
tow his whole wealth as a gratuity in one instance and no gratuity in 
the other, which are respectively applicable independently of each 
other, if either the priest doing the functions of Udgatn or the one 
performing the office of Pratistatry , qingly stumble [in passing from 
the one apartment t6 the other, at the celebration of the sacrifice 
called Jyotishtoma :] but, if both those priests should stumble at the 
same time, neither injunction would be applicable ; for that would be 
a variableness in the precept. 
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19. In like manner, under the precepts, which direct the priest 
to touch an oblation with the prayer denominated Chaturhotra at the 
full moon, and with the prayer termed Panchahatra at the new moon 
an oblation of curds consecrated to Indira is understood in the sacri- 
fice named . Upansu-yaga , and an offering of milk conseciatigd to 
Indra is similarly undeistood at the Agmshomiya sacrifice ;^and 
both precepts being thus severally applicable in those instances, nei- 
ther of them would take effect at the Agneya sacrifice, since there 
would be variableness in the precept if both were applied to this case. 

20. Therefore, the definition of variableness in a precept is its 
being a positive injunction without reference to any opposition in 
one instance, and [an eventual one] with reference to the opposition 
of a different precept m another instance. Thus, in the example sta- 
ted (§ 16), the prohibition bears leference to the injunction concerning 
the altar, expressed in these words “at this sacrifice prepare the uitara~ 
V8cli. }> Without opposition to that [injunction], it would be no pre- 
cept. Therefore it is a command which bears reference to the injunc- 
tion respecting the altar. Nor is it m constant opposition to it : for, 
were it so, the prohibition [as well as the injunction,] would be use- 
less ; since without the prohibition [and injunction,] the omission of 
the altar might be deduced [from the silence of the law]. Therefore 
even the injunction concerning the altar is a command which bears 
relation to the conti ary prohibition ; but, in regard to two of the peri- 
ods of sacrifice, it is independent of any other rule. Consequently 
there is variableness m the precept ; and an alternative must be 
inferred. But, m the case of any thing supposed as a matter of spon- 
taneous option, a prohibition is an absolute forbiddance : for the 
occasional omission of the act was inferrible without the aid of an 
express prohibition. 

21. Accordingly [since there is a variableness in the precept, 
when a general and a particular rule, or injunction and prohibition, are 
sometimes applicable in the same instance, but not when two parti- 
cular rules are so ; or since a prohibition, which is constant, is infer- 
rible without the aid of eithei injunction or prohibition ;] the pas- 
sages, which dnect, that the Qkodasm shall be taken, and that it shall 
not be taken, [at an Atiratra sacrifice,] constitute an alternative. 

22. But according to the doctrine of those, who affirm, that an 
alternative is inferred by this reasoning ; namely that, since a pro- 
hibition implies a previous supposition [to the contrary,] the [nega- 
tive] precept does not obviate the cause; an alternative would be 
inferrible even in the instance of^a prohibition concerning that which 
was suggested only as a matter of spontaneous choice ; for example, 
the passage which expresses “The priest makes not two [portions of 
an oblation of liquid butter] when a victicq, is offered ; [nor at the 
sacrifice with acid as^lepias .”] and other similar passages. 
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23. Moreover, since an effect cannot preclude its own cause, how- 
can there be in one case opposition [which is necessary to constitute 
an alternative ?] for the precepts are not equipollent. But, admitting 
that such is the nature of prohibition, that it eradicates its own cause ; 
it should eradicate it altogether, for [the precept, which suggested] 
the j^evious supposition, is of inferior cogency. 

24. But they affirm, that this prohibition concerns tffe supposi- 
tion of something which spontaneous choice may suggest, and is not a 
forbiddanee of any thing deduced from a precept. That is an asser- 
tion which argues extreme ignoiance : for it would follow, that an 
alternative does not exist : since the practice of what is commanded 
by precept, and the prohibition of a practice not commanded by 
precept, cannot be in opposition at the same time. The prohibition 
too would not be essential to the act of religion, since the practice of 
something suggested by spontaneous choice is not supposable as an 
essential part of a religious act. 

25. Therefore, [since the opposite opinion is erroneous,] an 
alternative is inferred [not in the manner there proposed, but] accord- 
ing to the reasoning set forth by us [viz. that, if the piohibition be 
constant, both injunction and prohibition would be uunecessaiy ; and, 
if the injunction were invariably cogent, the prohibition would be 
vam ] But let that be ; for why expatiate ? 

26. As for the remaik of the same author, who says, (§ 16) that 
‘if there be a half brother associated and a whole brother unassociat- 
ed, in which case the half brother might be supposed to be the heir 
under the rule, that “a reunited brother shall keep the share of his 
reunited coheirs (§ 10) then the maxim, that “the uterine [or whole] 
brother shall retain the allotment of his uterine relation, 57 (§ 10) serve 
as an exception to that rule.’ That is unsuitable, for, in this very 
case, the rule concerning . the reunited coheir might on the contrary 
serve as an exception to the maxim, that “the uterine [or whole] 
brother shall retain the allotment of his uterine relation,” under which 
the whole brother might be supposed to be the heir : since there is 
hot in this instance any ground of preference. 

27. But this author’s interpretatiorr of the text “A half brother 

being again associated &c. (§ 13 ), as explanatory of the passage 

“a reunited brother shall keep the share of his reunited coheir,’ 5 is 
quite wrong : for the intended purport being conveyed by that text* 
the passage in question would become superfluous. + 

i 28 . Moreovei the exposition of the text (by Sricara §), as signify- 
ing ‘Let not the half brother, who is an associated half "brother, take 
the estate ; but the whole brother, (this term is understood,) who 
is not reunited, shall positively take it ; a son of a different mother, 
though united, shs^l not inherit is also erroneous, for the same term 
‘half brother 5 in the first part of the text, is needlessly repeated ; and 
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the phrase ‘son of a different mother/ in the later part of it, becomes 
superfluous : and the particle api is taken m the sense of positively. 

29. Besides, undei the interpietation of the passage concerning 
the uterine [or whole] brother as an exception to the claim of the 
associated half bi other if a whole brothel unassociated exist ; and its 
consequent inapphcableness to the case of a whole bi other andlflalf 
brothei botb unassociated ; these would have an equal right of suc- 
cession [undei the general maxim, that brothers shall mhent ; [Section 
I § 4 since no distinction is specified *] or else the property would 
belong to neither of them if the geneial rule be explained by the 
particular one. 

30. But, if the passage concerning the uterine (or whole) bro- 
ther be applicable to this case also, (taking the \erm “uterine” as in- 
tending such a brother generally, whether associated or unasso- 
ciated, § ) then the objection of variableness in the precept may be 
retorted on you ; for the passage, concerning the reunited brother, 
bears leference to opposition m one case, (m that of the associa- 
ted half brother and unassociated whole brother ;) and bears no refe- 
rence to opposition in another case, (in that of a whole brother and half 
brother both unassociated .) m like manner as it is declared, that the 
general i ule for preparing the vech or altar at a sacnfice with the 
Soma plant, must be understood as applicable to sacrifices m which 
the use of the altar has not been otherwise directed ; since there 
would be variableness in the precept, if it operate m the case of the 
dicshiniya and other similar sacrifices, m bar of a command forbid- 
ding the altar suggested by the extension of a rule (concerning sacri- 
fices cejebiated at the full moon,) but in other instances operate 
without bar to any thing else. 

31. But, accoi dmg to our interpretation, there is no variableness? 
in the precept, even as that is understood by Sricara . for the pas- 
sages concerning the reunited brothei and the utenne (or whole) bro- 
ther (§ 10) aie ielative seveially to diffeient cases ; and that regarding 
“a half brother again associated” (§ 13) declares the equal participa- 
tion of a whole bi other unassociated and a half brother associated 
Thus the meaning of the fust part of that text is, ‘a half brother, 
being i eumted in coparcenary* shall lake the succession, although a 
whole biot her not reunited exist ; but a half brother, who is not re- 
united, shall not inherit ' The latter part of the text is m answer to the 
question, does not the whole brothei inherit m that case ? Though 
not relinked, the whole brother (this term is understood) shall take 
the heritage , and not exclusively the son of a diffeient mother who 
is again associated. But it shall be taken and shared by both.’ Thus 
the alleged variableness in the prtcept is obviated., 

32. So Manu likewise shows the same mle of succession. “His 
uterine brothers and sisteis, and such brothers as were reunited after 
a separation, shall assemble together and divide his share equally.” 

41 
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33. Beciprocation being indicated by the plural number, in the 
term “uterine brothers, 5 ' a? respecting these exclusively ; and in the 
words “brothers reunited/ as relating to the half brothers ; the words 
‘assemble together 5 ' are properly employed to mark association of 
both (descriptions of brethren ; ) for they would otherewise be un- 
meaning terms. Therefore it is from mere ignorance that it has been 
assorted, that both [do not inherit together.] because reciprocation is 
not expressed by the text. Moreover, since the text exhibits the con- 
junctive particle “and/' m the phrase “and such brothers as were re- 
united &c.” and the rule (of grammar) expresses, that a conjunctive 
compound is used when the sense of the conjunctive particle is deno- 
ted ; the assertion, that reciprocation is not expressed by the text, 
would imply, that even the conjunction does not bear that sense (viz, 
the sense of reciprocation.) 

, ^ 34. Therefore, if whole brothers and half brothers only (not re- 
united brothers of either description) be the claimants, the succession 
devolves exclusively on the whole brothers. Accordingly VnTiat Manu 
says, “ If a son of the same mother survive, the son of her rival 
shall not take the wealth. This rule shall hold good in regard to the 
immovable estate. But, on failure of him, (the half brother) may 
take the heritage.” 

85. This rule shall hold good in regard to the immoveable estate. 
This rule is relative to divided immoveables. For, immediately after 
treating of such (property,) Yam a says, “ The whole of the undivided 
immoveable estate appertains to all the brethern ; but divided immo- 
vables must on no account be taken by the half brother.” 

36. All the brethien.) Whether of the whole blood or of the 
half blood. But among whole bi others, if one be reunited after 
separation, the estate belongs to him. If an unassociated whole 
brother and reunited half brother exist, it devolves on both of them. 
If there be only half brothers, the property of the deceased must be 
assigned in the first instance to a reunited one ; but, if there be none 
such, then to the half brother who is not reunited 

37. Accordingly the plural number is employed in the term 
“brothers,” (Sect. 1. § 4) for the purpose of indicating the succession 
of all descriptions of them, m the oidef here stated. Else it would 
be unmeaning. 

38. The text, “a reunited (brother) shall keep the share of bis 
reunited coheir,” (§ 10) is intended to provide a special rule governed 
by the circumstance of reunion after separation, and applicable to 
the case where a number of claimants in an equal degree of affinity 
occurs. 

39. Hence, if n there be competition between claimants of equal 
degree, whether brothers of the whole blood or brothers of the half 
blood, or sons gf such brothers, or uncles, or the like, the reunited 
parcener shall take the heritage : for the te^t does not specify the 
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particular relation ; and all (these relations) were premised in the 
preceding text (Sect. 1. § 4) ; and a question arises in regard to all 
of them. Therefoie the text must be considered as not relating 
exclusively to brothers. 

40. Thus the brother’s right of succession has been explained. 
Sectiok VI. 

On the Nephew's right of succession and that of other heirs . 

1. On failure of brothers, the brother’s son is heir : for the text. 

ofViSHNU, having declared “it goes to the brothers/ 5 ^proceeds “After 
them it descends to the brother’s sons.” * 

2. (Among these, the succession devolves first on the son of a 
uterine (or whole) brother ; but, if there be none, it passes to the son 
of the half brother. For the text expresses “An uterine (brother) 
shall retain or deliver the allotment of his uterine relation” (Sect. 5 § 
10). Indeed the son of the half brother, being a giver of oblations to 
the father of the late proprietor, together with his own grandmother, 
to the exclusion of the mother of the deceased owner, is inferior to a 
son of a whole brother (who is a giver of oblations to the grandfather 
in conjunction with the mother of the deceased.) 

3. Nor can it be pretended that the step-mother, grandmother and 
great-grand mo thei take their places at the funeral repast, in conse- 
quence of [ancestors being deified] with their wives : for the terms 
‘'mother” [giandmother and great-grandmother,] &c. [m such texts 
as the following] bear their original sense of his own natural mother/ 
father’s natural mother / and 4 grandfather’s natural mother / and 
it is by those terms that they are descnbed as taking their places at 
the funeral repast. Thus it is said, “A mother tastes with her husband 
the funeial repast consisting of oblations to the manes ; and the paternal 
grandmother with her husband and the paternal great grandmother 
with “her’s,” But the introduction of step-mothers and the rest to a 
place at the periodical obsequies, is expressly forbidden. Thus the 
sage declares, “Whosover die^ whether man or woman, without male 
issue, for such person shall be performed funeral rites peculiar to the 
individual, but no periodiccai obsequies.” 

4. Besides, the command for the celebration of the funeral re- 
past in honour of ancestors with their wives, is of invariable exigency ; 
as it is universally acknowledged : but, since there are not step-mo- 
thers in every instance, the precept must relate to the natural mother : 
for the association of the variable and invariable exigency of the 
same command would be a contradiction 

5. Since the paternal uncle, like the nephew o$ the whole blood, 
offers two oblations, wh*ch the owner was l)ound to present, to two 
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ancestors with their wives, should not the succession devolve equally 
on the uncle and nephew of the late proprietor ? The answer is, the 
paternal uncle is indeed a giver of oblations to the grandfather and 
great-grandfather of the proprietor ; but the nepew is giver of two 
oblations to two ancestors' including the owner’s father who is 
principally considered. He is therefore a perferable claimant, and 
inherits before the uncle. * 

6. Accordingly [since superior benefits are conferred by such a 
successor,] the brother’s grandson excludes the paternal uncle ; for 
he is a giver of oblations to the deceased owner’s father who is the 
person principally considered. 

7. But the brother’s great-grandson, though a lineal descendant 
of the owner’s father* is excluded by the paternal uncle: for he is 
not a giver of oblations, since he is distant m the fifth degiee. Thus 
Hantj says, “To three must libations of water be made, to three 
must oblations of food be presented ; the fourth m descent is the 

f iver of those offerings : but the fifth has no concern with them.’ 
y this passage the fifth in descent is debarred. 

8. But, on failure of heirs of the father down to the great-grand- 
son, it must he understood, that the succession devolves on the fathers 
daughter’s son [ in preference to the uncle : ] m like manner as it de- 
scends to the owner’s daughter’s son [on failure of the male issue, in 
preference to the brother.] 

9. The succession of the grandfather’s and great-grandfather’s 
lineal descendants including the daughter’s son, must be understood 
in a similar manner, according to the proximity of the funeral offering : 
since the reason stated m the text “for even the son of a daughter de- 
livers him in the next world, like the son of a son,” is equally apli- 
cable ; and his father’s or grandfather’s daughter’s son, like his own 
daughter’s son, tiansports his manes over the abyss, by offering obla- 
tions of which he may partake. 

10. ^ Accordingly Manu has not separately propounded their right 
of inheritance : for they are comprehended under the two passages 
“To three mnst libations of water be made &c .” and "To the nearest 
'kinsman {sapmda) the inheritance nent belongs ” Yajnyawalcya 
likewise uses the term “gentiles” or kinsmen ( qotroja ) for the pm pose 
of indicating the right of inheritance of the father’s or grandfather’s 
daughter’s son, as sprung from the same line, in the relative oider of 
the funeral oblation ; and for the further purpose of excluding females 
related as sapmdas, since these also sprung from the same line. 

11. Accordingly [since they are excluded,] Baudhayana, after 
premising “A woman is entitled,” proceeds “not to the heritage ; for 
females, and persons deficient m an organ of sense or member, are 
deemed incompetent to inherit.” The construction of this passage is 
‘a woman is not entitled to heritage.’ But th* succession of the widow 
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and certain others [viz. the daughter, the mother and the paternal 
grandmother,] takes effect under express texts, without any contra- 
diction to this maxim. 

12 On failure of any lineal descendant of the paternal great- 
grandfather, down to the daughter’s son, who might present oblations 
m which the deceased would participate ; to intimate, that, lg such 
case, the nfaternal uncle shall inherit in consequence of the proximity 
of oblations, as piesenting offerings to the maternal grandfathei and 
the lest, which the deceased was bound to offer, Yajnyawalcya em- 
ploys the term '‘cognates” (bandhu.) But Manxj has indicated it only„ 
by a passage declaratory of succession according to the nearness of the"" 
oblation. 

13. Since the maternal uncle and the rest present three oblations 
to the maternal grandfather and other ancestors, which the deceased 
was bound to offei, therefore the property should devolve on the ma- 
ternal uncle and the lest foi it is by means of wealth, that a person 
becomes a givei of oblation. Two motives are indeed declared for 
the acquisition of wealth • one temporal enjoyment, the other the spi- 
ritual benefit of alms and so forth. Now, since the acquirer is dead 
and cannot have temporal enjoyment, it is light that the wealth should 
be applied to Ins spiritual benefit. Accoidingly Vhielaspati says, 
“Of pi operty which descends by inheritance, half should catefully‘be 
set apart for the benefit of the deceased owner to defray the charges 
of his monthly, six monthly and annual obsequies.” So Acastamba 
ordains, “Let the pupil or the daughter apply the goods to religious 
purposes for the benefit of the deceased.*’ By saying “to defray the 
charges of his monthly, &c obsequies’ his participation, and by direct- 
ing “religious purposes” his spiritual benefit, are stated as reasons. 
Accordingly the sage says, “Wealth is useful foi alms and for enjoy 
ment.” It is reasonable, therefoi e, that, on failure of kindled who 
might present oblations m which he would participate, the succession 
should devolve on the maternal uncle and the rest, who present obla- 
tions whicii he was bound to offer. 

14. Accordingly [ since the succession devolves on heirs down 
to the maternal uncle and the lest, in the order of oblations m which 
the deceased may participate, or winch he was bound to offer ; 
M\NU, considering that purport as sufficiently indicated by the two 
passtges above cited, “To three must libations be made &c ” ‘ k To the 
nearest* kinsman the inheritance next belongs (title § 7 & 17) 
proceeds thus, “Then on failure of such kindled, tire distant kinsman 
shall be the heir, or the spiritual preceptor, or the pupil. ” 

15. The distant kinsmai? (saculya) is the descendant of the 
paternal grandfai tier’s grandfather or other remote ancestor. Such 
lelatives are denominated Samanodacas . Their O order of succession 
is m the seiies as exhibited. On failure* of such heirs [down to the 

A 
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Bammodaca] the succession devolves on the spiritual preceptor, the 
pupil &c. 

16. Otherwise [if the text of Manu do not intend the maternal 
uncle and the rest,] how is the admission of maternal uncles and others 
affirmed without contradiction to Manu ? Therefore this meaning 
is intended by him in the passage above cited ; and there is no contra- 
diction. 

17. Accordingly, having declared, while treating of inheritance, 
‘'To three must libations of water be made ; to three mast oblations 

-of food be presented ,* the fourth in descent is the giver of those offer- 
ings ; but the fifth has no concern with them he adds “To the nea- 
rest kinsman “(, sapinda fe) the inheritance next belongs/’ for the pur- 
pose of showing, that the fifth in descent, not being connected even by 
a single oblation, is not the heir, so long as a person connected by a 
single oblation, whether sprung from the father’s or the mother’s 
family, exists. Otherwise, since the relation of sapinda has been de- 
clared by a distinct text, (“Now the relation of sapinda or men con- 
nected by the funeral cake, ceases with the seventh person ;”§) and the 
right of the fourth in descent to inherit is declared by the text “To 
the nearest kinsman the inheritance next belongs the passage, which 
begins “To three must libations be made &c,” would be superfluous. 
It cannot be said, that it is intended to direct the celebration of the 
funeral repast m honour of three ancestors : for it is inserted in the 
midst of a disquisition concerning inheritance ; and the funeral repast 
is ordained by a different text. Thus Manu says, '‘Let the house- 
holder honour the sages by duly studying the Veda ; the gods by; obla- 
tions to fire as ordained by law ; the manes, by pious obsequies ; men, 
by supplying them with food ; and spirits, by gifts to all animated 
creatures.’ 5 

18. Nor should it be pretended, that the text [of Manu, “To the 

nearest sapinda &c.’ 5 § 17] is intended to indicate nearness of kin ac- 
cording to the order of birth, and not according to the presentation of 
offerings • for the order of both is not suggested by the text. But 
Manu, declaring, the oblations of food, as well as libations of water, 
are to be offered to three persons, and th&t the fourth in descent is a 
giver of oblations, but neither is the fifth m ascent a receiver of offer- 
ings nor the fifth m descent a giver of them, thus declares neatness of 
km, and shows that it depends on superiority of [benefits by] presenta- 
tion of oblations. n 

19. Therefore a kinsman, who is allied by a common oblation as 
presenting funeral offerings to three persons in the family of the father, 
or in that of the mother, of the deceased owner, such kinsman having 
sprang from his family though of different male descent, as his own 
daughter’s son or hi^ father’s daughter’s son, or having sprung from a 
different family as his material uncle or the like, [is heir ;] and the 
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text (“To three must libations of water be made 5 ’ &c. § 7) is intended 
to propound the succession of such kinsmen ; and the subsequent pas- 
sage (“To the nearest sapmda &c ” § 17) must be explained as meant 
to discriminate them according to their degrees of proximity. 

20. The order of succession th£n must be understood in this 

manner : on failure of the father’s daughter’s son or other persq^ who 
is a give* of three oblations (presented to the father &c.) which t&e 
deceased shares or which he was bound to offer, the succession de- 
volves in the next place on the maternal uncle and others [namely his 
son or grandson] who offer oblations to the maternal grandfather and 
the rest which the deceased was bound to present. * 

21. But on failure of kin in this degree, the distant kinsman 
(sacitlya) is successor. Tor Manu says, “Then mn failure of such kin- 
dred, the distant kinsman shall be the heir, or the spiritual preceptor, 
or the pupil.” Tbe distant kinsman ( saculya ) is one who shares a 
divided oblation (Sect. 1. § 37) as the grandson’s grandson or other 
descendant within three degrees reckoned from him ; or as the offs- 
pring of the grandfather’s grandfather or other remoter ancestor. 

22. Among these claimants [whether ascending or descending], 
the grandson’s grandson and the rest are neaiest, since they confer 
benefits by means of the residue of oblations which they offer. [These 
descendants are therefore heirs.] On failure of such, the offspring 
of the paternal grandfather’s grandfather inherits in right of oblations 
presented to the paternal grandfather’s grandfather and other ances- 
tors who are sharers of the residue of oblations which the deceased 
was bound to offer. 

23. If there be no such distant kindred, the S amanodacas, or 
kinsmen allied by a common libation of water, must be admitted to 
inherit, as being signified by tbe term saculya [conformably with 
Baudhayana’s explanation of it : Sect. (§ 37.) 

24. On failure of these, the spiritual preceptor [or instructor in 
knowledge of the Veda §] is the successor. In default of him, the 
pupil (or student of the Veda) is heir . by the text of Manu, “or the 
spiritual preceptor or the pupil.” (§ 14.) On failure of him like- 
wise, the fellow student ; by the text (of YajjsyaW aloya) “a pup^il 
and a fellow student.” (Sect. 1. § 4.) 

25. In default of these claimants, persons bearing the same 
family pame (gotra) are heirs. On failure of them, peisons descended 
from the same patriarch are the successors. For the text of Gautama 
expresses “Persons allied by funeral oblations, family name and 
patriarchal descent, shall share^bhe heritage (of a childless man ; or- his 
widow shall partake.”) 

26. On failure of all heirs as here specified, let tbe priests take 
the estate. Thus Mai^u says, “On failure of alf those, the lawful 
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heirs are such Brahmanas , as have read three Vedas , as are pure in 
body and mind, as have subdued their passions. Thus virtue is not 
lost.” Vntue, which would be extinguished by the larnple enjoyment 
(of its reward,) but is renewed by the acquisition of fresh merit 
through the circumstance of bis wealth devolving on Brahmanas , is 
rot lost. Here also the author indicates the appropriation of the pro- 
pel ty^or the benefit of the deceased. 

27. In default of them, the king shall take the wealth : except- 
ing however, the property of a Brahmana . A failure of descendants 
from the same patriaich and of persons bearing the same family name 
as well as of Bi ahmanas, must be understood as occurring when there 
are none inhabiting the same village : else an escheat to the king 
could never happen. * 

28. If the right of the father's daughter’s son, and of the 
maternal uncle and the rest, be not considered as intended by the 
text, “ To three must liabations of water be made, &c, (§7) they 
would have no right of succession, since they have not a place among 
distant kinsmen and others, whose order of succession is specified. 
Nor can tins be deemed an admissible inference ; since they are indi- 
cated by Yajnyawaloya under the tei ms “Gentiles and cognates' 
(Sect. 1. § 4) Consequently it must be affirmed, that they have 
been indicated by M\ no m this text (§ 7). Therefore such order of 
succession must be followed, as will render the wealth of the deceased 
most serviceable to him. 

29. Accordingly [since inheritance is in right of benefits con- 
ferred, and the order of succession is regulated by the degree of bene- 
fit ; ] the equal right of the son, the son’s son and the son’s grandson, 
is proper * for their equal pretentions aie declared in the text, “By a 
son a man conquers worlds,” &c. (Sect 1 § 31) and in other simi- 
lar passages. They equally present oblations to the deceased. Hence 
also the grandson and great-grandson, whose fathers aie living, do not 
inherit, for tl^y do not confer benefits, since they are f oi bidden to 
celebrate the periodical obsequies by skipping the surviving father; 
the law providing, that oblations shall not be piesented, ovei passing a 
living pei son. Otheise these [sons an$ grandsons, whose fathers 
aie living,] would have the same light of inheritance with those whose 
fathers are deceased. Or the son alone would inherit as nearest of kin 
in the order of birth ,to the exclusion of the son’s son and son’s grand- 
son' Neither is there any express text declaratory of the equal 
rights of three descendants, son, giandson, and gieat-grandson. 
Therefore it must be inferred, that the party in their right of inheri- 
tance arises from the equal benefits co^feried by them. 

80. In like manner the appropriation of the wealth of the de- 
ceased to his benefit, m the mode which has been stated, should in 
every case be deduced accofdmg to the specified order. 



BAYABHAGA. 


329 


31. Tins doctrine, [that inheritance is deducible from reasoning and 
founded on services rendered,] must be admitted to have the assent 
of Manu and other sages . for there can be no other purpose of pro- 
pounding, under the head of inheritance,* the superior benefits derived 
from sons and the rest ; and the exoneration of the father from *debt 
is stated as a reason for the son’s inheriting : (“ By the eldest a 
man is exonerated from debt to his ancestors; therefore that son is 
entitled to take the heritage ” (Sect 1 § 32) redemption also is ex- 
hibited as a cause of succession to property • ( “ Even the son of a 
daughter delivers him m the next world like the son of a son,”) and 
there is no other reason for the equal right of inheritance of three 
descendants, the son and the rest, besides theii| deliverance [of their 
ancestors ,] and the passage, £< To three must libations of water be 
made, &c. (§ 7) would be unnecessary [if such were not the pur- 
pose ,] and ^ the exclusion of persons impotent, degraded, blind 
from their birth and so forth, is an apposite rule as founded upon 
their rendering no services ; [but not so as grounded on the mere 
letter of the law ;] and it is troublesome to establish an assumed 
precept for debarring those before whom an heir intervenes; [as 
must be done upon any other- supposition .] and it is reasonable, 
that the wealth, which a man has acquired, should be made bene- 
ficial to him by appropriating it according to the degree in which 
services are rendered to him 

32. This doctrine, as illustrated by the irreproachable UDYorv, 
should be respected by the wise. 

33 If the learned be yet unsatisfied [with relying on reason for the 
ground of the law of inheritance,] tins doctrine may be derived 
from express passages of law Sfc'll the same interpretation of both 
texts [of Manu, § 7 and 17] must be assumed. But let this be. 
What need is there of expatiating 9 

34. Excepting the property of a Bruiuvuiru .let trie king take the 
wealth [on failure of heirs]. Bo IIaxu directs Tne property of 
a Bmhivma shall never be taken by the long ■ this is a fixed law. 
But the wealth of the other elates, on failure of all [heirs,] the 
king may take.” By the term all ” i& signified every heir including 
the Brahmana (§ 26). 

35 The goods of a hermit, of an ascetic, and of a professed student, 
let the spiritual brother, the virtuous pupil and the holy preceptor 
take On failure of these, the associate m holiness, or person be- 
longing to the same order, shall inherit Thus Yajxyawaloya says, 
“ The heirs of a hermit, of an ascetic, and of a professed student, are 
in their order, the preceptor, the virtuous, pupil, #and the spiritual 
brother and associate 15 holiness ” 

36. Goods, such as they may happen to possess, should be deliver- 
ed m the inverse order of this enumeration. The student must be 

v-42 
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understood to be a professed one : for abandoning his father and 
relations, he makes a vow of service and of dwelling for life in 
his preceptor’s family. But the property of a temporary student 
would be inherited by his father and other relations. 

( t 

37P Thus has the distribution of the wealth of one, r who leaves 
no male issue, been explained. 



MAHOMEDAN LAW, 

AL SERAJIYYAH, 


THE INTRODUCTION. 


IN THE NAME OP THE MOST MERCIFUL GOD ! 

Praise be to God, the Lord of all worlds ; tie praise of those who 
give Him thanks ! And {His) blessing on the best of created beings, 
Muhammed, and his excellent family ! The Prophet of God, (on r whom 
be His blessing and peace !) said . — “ Learn the laws of inheritance, 
and teach them to the people , for they are one-half of useful know- 
ledge.” Our learned m the law (to whom God be merciful !) say : — 
“ There belong to the property of a person deceased four successive 
duties (to be performed by the Magistrate .) first, his funeral ceremony 
and burial, without superfluity of expense, yet without deficiency ; next 
the discharge of his just debts from the whole of his remaining effects ; 
then the payment of his legacies out of a third of what remains after his 
debts are paid ; and lastly, the distribution of the residue among his 
successors, according to the Divine Book, to the Traditions, and to 
the assent of the Learned.” They begin with the persons entitled to 
shares,* who are such as have each a specific share allotted to them in 
the Book of Almighty God ; then they proceed to the residuary heirs 
by relation, and they are all such as take what remains of the inheri- 
tance, after those who are entitled to shares ; and, there be only resi- 
duaries, they take the whole property : next to residuanes for special 
cause as the master of an enfranchised slave and his male residuary 
heirs.’ Then they return to those entitled to shares according to their 
respective rights of consanguinity ; then to the more distant kindred ; 
then to the successor by contract ; then to him who was acknowledged 
as a kinsman through another, so as not to prove his consanguinity, 
provided the deceased persisted m that acknowledgment even till he 
died ; then to the person, to whom the whole property was left by will ; 

and lastly to the public treasury. 

% 

ON IMPEDIMENTS TO SUCCESSION. 

Impediments to succession are four ; I. Servitude, whether it be 
nerfeot or imperfect ; II. homicMe, whether punishable by retaliation, 
or espiable ; III. difference of religion ; and IV. difference of country, 
either actual, as between an alien enemy and an alien tributary ; or 
Qualified as between a Sugitive and a tributary, or between two fugitive 
enemies from two different states: now a state differs from another 
by having different forces and sovereigns, there being no community of 
protection between them. 
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ON THE DOCTRINE OP SHARES, AND THE PERSONS ENTITLED TO THEM. 

The furud (furuz) of shares, appointed m the book of A mighty 
God, are six : a moiety, a quarter, and eighth, two-thirds, one-third, and 
a sixth, some formed by doubling, and some by halving. Now those 
entitled to these shares are twelve persons ; four males, who are the father 
and tEe true grandfather or other male ancestor, how high soever in 
the paternal line , the brother by the same mother, and the husband ; 
and eight females, who are the wife, and the daughter, and the son’s 
daughter, or other female descendant, how low soever, the sister by one 
'father and mother, the sister by the father’s side, and the sister by the 
mother’s side, the mother, and the true grandmother, that is, she who is 
related to the deceased^without the intervention of a false grandmother. 
(A false male ancestor is, where a female ancestor intervenes m the line 
of ascent). 

The father takes in three cases ; I. an absolute share, which is a 
sixth, and that with the son, or son’s son, how low soever ; II. a legal 
share, and a residuary portion also, and that with a daughter, or a 
son’s daughter, how low soever m the degree of descent ; III he has a 
simple residuary title, on failure of children and son’s children, or 
other low descendants. The true grandfather has the same interest with 
the father, except m four cases, which we will mention presently, if it 
please God ; but the grandfather is excluded by the father, if he he 
living , since the father is the means of consanguinity between the 
grandfather and the deceased. The mother’s children also take in 
three cases : a sixth is the share of one only ; a third, of two, or of 
more : males and females have an equal division and right , but the 
mother’s children are excluded by children of the deceased and by son’s 
children, how low soever, as well as by the father and grandfather ; as the 
learned agree. The husband takes m two cases ; half, on failure of 
children, and son’s children, and a fourth, with children or son’s children, 
how low soever they descend. 

ON WOMEN. 

Wives take in two cases ; a fourth (goes) to one or more on failure 
of children, and son’s children, how low soever ; and an eighth with 
children or son’s children, m any degree^ of descend. Daughters be- 
gotten by the deceased take m three cases . half (goes) to one only, and 
two-thirds to two or more ; and, if there be a son, the male has the 
share of two females, and he makes them residuanes. The son’s 
daughters are like the daughters begotten by the deceased ; &nd they 
may be in six cases ; half (goes) to one only, and tv’o-thirds to two or 
m&re, on failure of daughters begotten by the deceased ; with a single 
daughter of the deceased, they have" a sixth, completing (with the 
daughter’s half) two-thirds , but, with two daughters of the deceased, 
they have no share^f the inheritance, unless there be, m an equal degree 
with, or m a lower degree tlian, them, a boy, who makes them residu- 
anes As to the remainder between them, the male *Ei as the portion of two 
females ; and all of the son’s daughters are excluded by the son himself. 
If a man leave there son’s daughters, some of thorn m lower degrees 
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than others, and three daughters, of the son of another son, some 
of them m lower degrees than others, and three daughters of the 
son’s son of another son, some of them m lower degrees than others, 
as m the following table, this is called the case of tashbib. 


First Set. 

Second Set. 

Third Set. 

Son 

Son 

i 

Son 

j 

Son, Daughter 

Son 

1 

Son 

i 

| 

Son, Daughter 

j 

Son, Daughter 

1 

Son 

Son, Daughter 

Son, Daughter 

Son, Daughter 

• | 

Son, Daughter 

Son, Daughter 

Son, Daughter 


Here the eldest of the first line has none equal m degree with her ; 
the middle one of the first line is equalled in degree by the eldest of the 
second ; and the youngest of the first line is equalled by the middle 
one of the second, and by the eldest of the third line ; the youngest 
of the second line is equalled by the middle one of the third line, and 
the youngest of the third set has no equal m degree — When thou hast 
comprehended this, then we say the eldest of the first line has a 
moiety ; the middle one of the first line has a sixth together with her 
equal *m degree to make up two-thirds ; and those m lower degrees 
never take anything, unless there be a son with them, who makes 
them residuaries, both her who is equal to him m degree, and her 
who is above him ; but who is not entitled to a share : those below 
him are excluded. 


Sisters by the same father and mother may be in five cases : half 
(goes) to one alone ; two-thirds to two or more ; and, if there be 
brothers by the same father and mother, the male has the portion of 
two females ; and the females become residuaries through him by 
reason of their equality in the degree of relation to the deceased ; and 
they take the residue, when they are with daughters or with son’s 
daughters, by the saying of Him, on whom be blessing and peace ! 
“ Make* sisters, with daughters, residuaries ” Sisters by the same 
father only are like sisters by the same father and mother, and may 
in seven cases . half (goes) to one, and two-thirds to two or more on 
failure of sisters by the same father and mother and, with one sister 
by the same father and mother, they have a sixtla, as the compliment 
of two-thirds ; but they have no inheritance with two sisters by the 
same father and mother, unless there be -with th&n a brother by the 
same father, who snakes them residuaries ; and then the residue 
is distributed among them by the sacred rule “ to the male what is 
equal to the share of two females.” The sixth case is, where they are 
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residuanes with daughters or with sou’s daughters, as we have before 
stated it 

Brothers and sisters by the same father and mother, and by the 
same father only, are all excluded by the son and the son’s son, m how 
low aMegree soever, and by the father also , as it is agreed among the 
learned and even by the grandfather according to Abh Manifah , on 
whom be the mercy of Almighty God ! And those of the half blood 
are also excluded by the brothers of the whole blood. The mother 
takes m three cases ; a sixth with a child, or a son’s child, even in 
T,he lowest degree, or with two brothers and sisters or more, by which- 
ever side they are related ; and a third of the whole on failure of 
those just mentioned ;*and a third of the residue after the share of 
the husband or wife ; and this m two cases, either when there are 
the husband and both parents, or the wife and both parents : if there 
be a grandfather instead of a father, then the mother takes a third of 
the whole property, though not by the opinion of AM Yusuf \ on 
whom be God’s mercy ! for he says, that m this case also she has only 
a third of the residue. The grandmother has a sixth, whether she be 
by the father or by the mother, whether alone or with more, if they 
be true grandmothers and equal in degree ; but they are all excluded 
by the mother, and the paternal female ancestors also by the father ; 
and, m like manner, by the grandfather, except the father’s mother, 
even in the highest degree ; for she takes with the grandfather, since 
she is not related through him The nearest grandmother, or female 
ancestor , on either side, excludes the more distant grandmother, on 
whichever side she be ; whether the nearer grandmother be entitled 
to a share of the inheritance, or be herself-excluded . When a grand- 
mother has but one relation, as the father’s mother’s mother, and 
another has two such relations, or more, as the mother’s mother’s 
mother, who is also the father’s father’s mother, according to this table, 


Mother 

Mother 

| 

Mother 

Father Mother 

1 

Father 

Mother 


then a sixth is divided between them, according to A b(o Yusuf in 
moieties, respect being had to their persons ; but, according to Mu- 
hammed, (on whom be God’s mercy !) m thirds, respect bemg had 
to the sides. 

C ON EESTDUlRIES. 

Besiduaries by relation to the deceased are three : the rcsiduaries 
in his own right, the residuary m another’s right, and the residuary 
together with another. Now the residuary m hts own right is every 
male, £h whose line of relation to the deceased no female enters ; and 
of this sort there are four classes ; the offspring of the deceased, and 
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his root ; and the offspring of his father and of his nearest grand- 
father, a preference being given, I mean a preference m the light of 
inheritance, according to proximity of degree. The offspring of the 
deceased are his sons first , then the*r sons, in how low a degree 
soever : then comes his root, or his father ; then his paternal grand- 
father, and their paternal grandfathers, how high soever ; thin the 
offspring of his father, or his brothers ; then their sons, how low 
soever ; and then the offspring of his grandfather, or his uncles : then 
their sons, how low soever. Then the strength of consanguinity pre- 
vails I mean, he, who has two relations is preferrable to him, who ha^ 
only one relation, whether it be male or female, according to the say- 
ing of Him, (on whom be peace t) “ surely, ^kinsmen by the same 
father and mother shall inherit before kinsmen by the same father 
only : ” thus a brother by the same father and mother is preferred 
to a brother by the father only, and a sister by the same father and 
mother, if she become a residuary with the daughter, is preferred to a 
brother by the father only ; and the son of a brother by the same 
father and mother is preferred to the son of a brother by the same 
father only ; and the rule is the same m regard to the paternal uncles 
of the deceased , and, after them, to the paternal uncles of his father, 
and, after them, to the paternal uncles of his grandfather. 

The residuaries m another’s right are four females ; namely, those 
whose shares are half and two-thirds, and who become residuaries m 
right of their brothers, as we have before mentioned in their diffeieni 
cases ; but she, who has no share among females, and whose brother 
is theiieir, doth not become a residuary m his right ; as m the case 
of a p aternaluncle and a paternal aunt. 

As to residuaries together with others . such is every female v ho 
becomes a residuary with another female ; as a sister with a daughter, 
as we have mentioned before. 

The last residuary is the master of a freedman, and then his 
residuary heirs, m the order before stated : according to the saying 
of Him, (on whom be blessing and peace ’) s * the master bears a 
relation like that of consanguinity ; ” but females have nothing among 
the heirs of a manumittor, according to the saying of Him, (on whom 
be blessing and peace 1) “ Women have nothing from their relation to 
freedmen, except when they have themselves manumitted a slave ; or 
their freedman has manumitted one, or they have sold a manumission 
to a slave, or their vendee has sold it to his slave, or they have pro- 
mised manumission after their death, or their promisee has promised 
it after his death, or unless their freedman or , freedman’ s freedxuan 
draw a relation to them? 

If the freedman leave the father and son of hi* manumittor, then 
a sixth of the right over the property ot the freedman vests m the 
father, and the residue in the son, according to Abu Yusuf but, 
according to the both Abd Hanifah and Muhammed, the whole right 
Vests m the son , and, if a son and a grandfather of the manumittor 
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be left, the whole right over the freedman goes to the son, as all the 
learned agree. When a man possesses as his slave a kinsman m a 
prohibited degree, he manumits him, and his right vests m him ; as if 
there be three daughters, the ^youngest of whom has twenty dinars , 
and the eldest, thirty ; and they too buy their father for fifty dinars ; 
and Afterwards their father die leaving some property then two- 
thirds of it are divided m thirds among them, as their legal shares, 
and the residue goes in fifths to the two who bought their father ; three- 
fifths to the eldest and two-fifths to the youngest ; which may be 
settled by dividing the whole mto forty-five parts. 

ON EXCLUSION. 

* 

Exclusion is of two sorts * I Imperfect , or an exclusion from one 
share, and an admission to another ; and this takes place m respect ofj 
five persons, the husband or wife, the mother, the son’s daughter, and 
the sister by the same father ; and an explanation of it has preceded. 
II Perfect exclusion ; there are two sets of persons having a claim to , 
the inheritance * one of which sets is nsot excluded entirely m any case ; 
and they are six persons, the son, the father, the husband, the 
daughter, the mother, and the wife ; but the other set inherit in one case 
and m another case are excluded. This is grounded on two principles ; 
one of which is, that, <f whoever is related to the deceased through any 
person, shall not inherit, while that person is living as a son’s son, 
with the son ; except the mother’s children, for they inherit with her 
since she has no title to the whole inheritance ; the second 'principle 
is, “ that the nearest of blood must take,” and who the nearest ^s, we 
have explained in the chapter on residuaries. A person incapable of 
inheriting doth not exclude any one, at least in our opinion ; but ac- 
cording to Ibuu Masuud (may God be gracious to him '), he excludes 
imperfectly ; as an infidel, a murderer, and a slave. A person excluded 
may, as all the learned agree, exclude others ; as, if there be two bro- 
thers or sisters or more, on whichever side they are, they do not inherit 
with the father of the deceased, yet they drive the mother from a third 
to a sixth. 

r 

ON THE DIVISORS OF SHARES. 

Know, that the six shares mentioned m the book of Almighty God 
are of two sorts : of the first are a moiety, a fourth, and an eighths ; 
and of the second sort are two-thirds, a third, and a sixthf as the 
fractions are halved and doubled. Now, when any of these shares 
occur in cases singly, the divisor for each share is that number which 
gives it its name, (except half, which lS^from two) as a fourth denomi- 
nated from four, an eighth from eight, and a third from three • when 
they occur by two,, or three, and are of the same sort, then each in- 
tegral number is the proper aivisor to produce fits fraction, and also 
to produce the double of that fraction, and the dotible of that, as six 
produces a sixth and likewise a third, and two-thirds ; but, when half, 
which is from the first sort, is mixed with all of the second sort or 
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with some of them, then the division of the estate must be by six ; 
when a fourth is mixed with all of the second sort or with some of 
them, then the division must be into twelve , and when an eighth is 
mixed with all of the second sort, or with some of them, then it must 
be into four and twenty parts. 

ON THE INCREASE. 

Aid, or increase, is, when some fraction remains above the regular 
divisor, or when the divisor is too small to admit one share. Know, 
that the whole number of divisors is seven, four of which have no 
increase, namely, two, three, four, and eight ; and three of them have 
an increase The divisov six is, therefore, increased by the did to ten, 
either by odd, or by even, numbers , twelve is rafsed to seventeen by 
odd, not by even, numbers , and twenty-four is raised to twenty-seven 
tfy one increase only , as m the case, called Mimberiyya , (or a case an- 
swered by All, when he was m the pulpit,) which was*this, “ A man left a 
v ife, two daughters, and both his parents 33 After this there can be no 
increase, except according to Ibu Masiiud, (may God be gracious to 
him !) for, m his opinion, the divisor twenty-four may be raised to 
thirty-one , as, if a man leave a wife, his mother, two sisters by the same 
parents, two sisters by the same mother only, and a son rendered in- 
capable of inheriting. 

ON THE EQUALITY, PROPORTION, AGREEMENT, AND DIFFERENCE OF 
TWO NUMBERS. 

The tem&tlml (tamasid) of two numbers is the eqmlitv of one to 
the other, the tedtdhul is, when the smaller of two numbers exactly 
measures the larger, or exhausts it ; or we call it TtdoHuL when the 
larger of the two numbers is divided exactly by the smaller ; or we 
may define it thus, when the larger exceeds the smaller by one number 
or more equal to it, or equal to the larger * or it is, when the smaller is 
an aliquot part of the larger, as three of nine. The tcnidvd\ or agree- 
ment, of two numbers is, where the smaller does not exactly measure 
the larger, but a third number measures them both, as eight and 
twenty, each of which is measured by four, and they agree in a fourth ; 
since the number measuring them is the denominator of a fraction 
common to both The teddy un of two numbers is, when no third 
number whatever measures the two discordant numbers, as nine and 
ten. N »w the way of knowing the agreement or disagreement 
between two different quantities is, that the greater be diminished by 
the smaller quantity on both sides, once or oftener, until they agree 
m one point , and if they agre® m unit only, there is no numerfc&l 
agreement between them ; but, if they agree m any number, then they 
are ( said to be) mutawdfik m a fraction, of which that number is the 
denominator ; if two, i«. half , if three, m 3 third ; *if four, m a quar- 
ter ; and so on, as fa? as ten , and above ten, they agree m a fraction ; 
I mean, if the number be eleven, the fraction of eleven, and, if# it be 
fifteen, by tho fraction of fifteen. Pay attention to this rule. 



338 


AL SERAJIYYAH. 


ON ARRANGEMENT. 

In arranging cases there is need of seven principles ; three, between 
the shares and the persons, and four, between persons and per- 
sons. Of the three principles the first is, that, if the portions of all 
the classes be divided among them without a fraction, there is no 
need *of multiplication, as, if a man leave both parents and two 
daughters. The second is, that, if the portions of one class be frac- 
tional, yet there be an agreement between their portions and their 
persons, then the measure of the number of persons, whose shares are 
p. broken, must be multiplied by the root of the case, and its increase, 
if it be an increased case, as, if a man leave both parents and ten 
daughters, or a woman* leave & husband, both parents, and six daughters. 
The third principle is, that, if their portions leave a fraction, and there 
be no agreement between those portions and the persons, then the 
whole number of the persons, whose shares are broken, must be multi- 
plied into the root of the case, as, if a woman leave her husband and 
five sisters by the same father and mother. Of the four other prin- 
ciples the first is, that, when there is a fractional division between two 
classes or more, but an equality between the numbers of the persons, 
then the rule is, that one of the numbers be multiplied into the root of 
the case ; as, if there be six daughters, and three grandmothers, and 
three paternal uncles. The second is, when some of the numbers 
equally measure the others ; then the rule is, that the greater number 
be multiplied into the root of the case, as, if a man leave four wives 
and three grandmothers and twelve paternal uncles. The third is, 
when some of the numbers are mntawdjUe , or composit, with pthers , 
then the rule is, that the measure of the first of the numbers be mul- 
tiplied into the whole of the second, and the product into the measure 
of the third, if the product of the third be mutawdfilc, or, if not, into 
the whole of the third, and then into the fourth, and so on, m the 
same manner , after which the product must be multiplied into the 
root of the case as, if a man leave four wives, eighteen daughters, 
fifteen female ancestors, and six paternal uncles The fourth principle 
is, when the numbers are nmtabayan , or not agreeing one with 
another ; and then the rule is, that the first of the numbers lie multi- 
plied into the whole of the second, and the product multiplied by the 
whole of the third, and that product into the whole of the fourth, and 
the last product into the root of the case , as, if a man lea\ e two \\i\ es, 
six female ancestors, ten daughters, and seven paternal uncles^ 

SECTION. 

^ffhen thou desirest to know the share of each class by arrange- 
ment, multiply what each class has from the root of the case by what 
thou hast already multiplied into the root of the case, and the product 
is the share of thaC class, and, if thou desirest to know the shai e of 
each individual in that class by arrangement, divide what each class 
has from the principle of the case by the number of the persons in it, 
then multiply the qucrfcient into the multiplicand and the product will 
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be the share of each individual m that class. Another method is, to 
divide the multiplied number by whichever class thou thmkest proper, 
then to multiply the quotient into the share of that set, by which thou 
hast divided the multiplied number, and the product will be the share 
of each individual in that set Another method is by the way of pro- 
portion, which is the clearest , and it is, that a proportion be Ascer- 
tained for flie share of each class from the root of the case to the 
number of persons one by one, and that, according to such proportion 
from the multiplied number , a share be given to each individual of 
that class. 

ON THE DIVISION OF THE PROPERTY LEFT AMONG HEIRS AND 
AMONG CREDITORS. 

, If there be a disagreement between the property left and the 
dumber arising from the arrangement, then multiply the portion of 
each heir, according to that arrangement, mto the aggregate of the 
property, and divide the product by the number of the arrangement : 
hut, when there is an agreement between tlie arrangement and the 
property left, then multiply the portion of each heir, according to the 
arrangement, mto the measure of the property, and divide the product 
by the measure of the number arising from the arrangement . the 
quotient is the portion of that heir m both methods This rule is m 
order to know the portion of each individual among the heirs ; hut, m 
order to know the portion of each class of them, multiply what each 
class has, according to the root of the case, into tlie measure of the 
property left, then divide the product by the measure of the case, if 
there be an agreement between the property left and the case , but 
if there be a disagreement between them, then multiply into the 
whole of the property left, and divide the product by the whole dum- 
ber arising from the verification of the ease , and the quotient will be 
the portion of that class m both methods Now, as to the payment of 
debts, the debts of all the creditors stand in the p ] aoe of the ui ranging 
number. 


ON SUBTRACTION. 

% 

When any one agrees to take a part of the property left, subtract 
his share from the number unsing bit the proof, and divide the remain- 
der of the property by the portions of those wiio remain; as, it a 
woman l#ave her husband, her mother, and a paternal uncle. Xow 
suppose that the husband agrees to take what was m Ins power of his 
bridal gift to the wife , this is deducted from among the" heirs then 
what remains is divided between the mother and the uncle m thirds, 
according to their legal shares ; and thus there wilf be two parts for the 
mother, and one for the uncle. 

ON THE RETURN. 

The return is the converse of the increase ; and it tabes pld&e in 
what remains above the shares of those entitled to them, when there is 
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legal claimant of it : this surplus is returned to the sharers according 
to their rights, except the husband or the wife ; and this is the opinion 
of all th q prophets companions, as AM and his followers, may God be 
gracious to them ! And our masters (to whom God be merciful !) have 
assented to it . Zaed, the son of Thabit (Sabit) says, that the surplus 
doth^iot revert, but goes to the public treasury ; and to this opinion 
have assented Urwah and Alzuhrl and Malic and Alshdfn, may God 
be merciful to them ! 

Now the cases on this head are in four divisions : the first of them 
is 7 when there is m the case but one sort of kinsmen, to whom a 
return must be made, and none of those who are not entitled to a 
return . then settle the case according to the number of persons ; 
as, when the deceased has left two daughters, or two sisters, or two 
female ancestors ; settle it, therefore, by two. The second is, when 
there are joined in the case two or three sorts of those, to whom a 
return must be made, without any of those, to whom there is no re- 
turn • then settle the case according to their shares , I mean by two, if 
there be two-sixths in the case ; or by three, w T ken there are a third 
and a sixth m it ; or by four, when there are a moiety and a sixth m 
it ; or by five, when there are m it two-thirds and a sixth, or half and 
two-sixths, or half and a third. The third is, when m the first case, 
there is any one to whom no return can be made . then give the share 
of him or her, to whom there is no return, according to the lowest de- 
nominator, and if the residue exactly quadrate with the number of per- 
sons, who are entitled to a return, it is well , as, if there be a husband 
and three daughters ; but, if they do not agree, then multiply the 
measure of the number of the persons, if there be an agreement be- 
tween the number of persons and the residue, into the denominator of 
the shares of those, to whom no return is to be made as, if there be a 
husband, and six daughters ; if not, multiply the whole number of the 
persons into the denominator of the shares of those, to whom there is 
no return ; and the product will set the case right The fourth is, 
•when, in the second case, there are any to whom no return is made : 
then divide what remains from the denominator of the share of him or 
them, who have no return, by the case of those, to whom a return 
must be made, and, if the remainder quadrate, it is well , and this is m 
one form ; that is, when a fourth goes to the wives, and the residue is 
distributed m thirds among those entitled to a return ; as, if there be a 
wife, and a grandmother, and two sisters by the mother’s side . but, 
if it do not quadrate, then multiply the whole case of those? -who are 
entitled to a return, into the denominator of the share of him or her, 
who is not entitled to it, and the product will be the denominator of 
tne shares of 'the both classes ; as , r if there be foui wives, and nine 
daughters, and six female ancestors then multiply the shares of those, 
to whom no return, must be made, into the case of those, who are 
entitled to a return, and the shares of those*' to whom a return is 
to be made, into what remains of the denominator of the share of these, 
who 'are not entitled to a return. If there be a fraction m some, 
adjust the case by the before mentioned pimciples. 
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ON THE DIVISION OF THE PATERNAL GRANDFATHER. 

Abubeer the Just, (on whom be the grace of God ! ) and those, who 
followed him, among the companions of the Prophet , say, the 
brethren of the whole blood and the brethren by the fathers side 
inherit not with the grandfather : ” This is also the decision of Abfo 
Hanifd , (®n whom be God’s mercy !) and judgments are giv#n con- 
formably to it. Zaed, the son of Thabit,, indeed, asserts, that they 
do inherit with the grandfather ; and of this opinion are both Ab& 
Yusuf and Muhammed , as well as Malic and Alshafii According to 
Zaed, the son of Thabit (on whom be God’s mercy ! ) the grandfather 
with brothers or sisters of the whole blood and by the father’s side, 
takes the best m two cases, from the mulagamah, or division , and 
from a third of the whole estate. The meaning of muJcusaniah is that 
the grandfather is placed in the division as one of the brethren, and 
the brethren of the half blood enter into the division with those of 
the whole blood, to the prejudice of the grandfather ; but, when the 
grandfather has received his allotment, then the half blood are re- 
moved from the rest, as if disinherited, and receive nothing ; and the 
residue goes to the brethren of the whole blood ; except when, among 
those of the whole blood, there is a single sister, who receives her legal 
share, I mean the whole after the grandfather’s allotment . then, if 
anything remains, %t goes to the half blood ; if not, they have nothing : 
and this is the case , when a man leaves a grandfather, a sister by the 
same father and mother, and two sisters by the same father only • m 
this case there remains to those sisters a tenth of the estate, and the 
correct denominator is twenty ; but, if there be, m the preceding case, 
one sister by the same father only, nothing remains for her , and if 
one, entitled to a legal share, be mixed with them, then, after he has 
received his share, the grandfather has the best m the three arrange- 
ments ; either the division, when a woman leaves her husband, a 
grandfather, and a brother ; or a third of the residue isgiien , when a 
man leaves a grandfather, a grandmother, and two brothers, and a 
sister by the same father and mother. Or a sixth of the whole estate 
is given when a man leaves a grandfather and a grandmother, a daughter, 
and two brothers, and, when a third of the residue is better from the 
grandfather, and the residue has not a complete third, multiply the 
denominator of the third into the root of the case If a woman 
leave a grandfather, her husband, a daughter, her mother, and a 
sister V the same father and mother, or by the same father only, 
then a sixth is best for 'the grandfather, and the root of the case is 
raised to thirteen, and the sister has nothing. Know, that Zaed, the 
son of Thabit (on w T hom be G*>d’s grace l) has not placed theater 
by the same father and mother, or by the same father, as entitled to a 
share with the grandfather, except in the case, named aedariyyah , and 
that is, the husband* the mother, a grandfather* and a sister by the 
game father and mother, or by the same father only ; in winch case the 
husband ought to have a moiety ; the mother, a third ; the gran<ifather, 
a sixth , and the sister, a moiety; then the grandfather annexes his 
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share to that of the sister, and, a division is made between them by 
the rule “ a male has the portion of two females ; ” and this is , because 
the dwision is best for the grandfather. . The root is regularly sis, but 
is increased to nine ; and a correct distribution is made by twenty-seven. 
The case is called acdanyyah , "because it occurred on the death of a 
woman-belonging to the tribe of Acdar. If, instead of the sister, there 
be a brother or two sisters, there is no increase, nor is that case an 
acdariyyah. 


ON SUCCESSION TO VESTED INTERESTS. 

If some of the shares become vested inheritances before the distri- 
bution, as if a woman leave her husband, a daughter, and her mother, 
and the husband die, before the estate can be distributed, leaving a wife 
and both his parents, if then the daughter die leaving two sons, 
a daughter, and a maternal grandmother, and then the grandmother 
die leaving her husband and two brothers, the principle m this event 
is, that the case of the first deceased be arranged, and that the allot- 
ment of each heir be considered as delivered according to that arrange- 
ment ; that, nest, the case of the second deceased be arranged, and 
that a comparison be made between what was in his hands, or vested m 
interest , from the first arrangement, apd between the second arrange- 
ment, in three situations ; and if, on account of equality, what is in his 
hands from the first arrangement quadrate with the second arrange- 
ment, then there is no need of multiplication ; but, if it be not right, 
then see whether there be an agreement between the two, and 
multiply the measure of the second arrangement into the whole 
of the first arrangement, and, if there be a disagreement between 
them, then multiply the whole of the second arrangement into the 
whole of the first arrangement, and the product will be the deno- 
minator of both cases. The allotments of the heirs of the first de- 
ceased must be multiplied into the former multiplicant, I mean into 
the second arrangement or into its measure ; and the allotments of 
the heirs of the second deceased must be multiplied into the whole of 
what was in his hands, or into its measure ; and if a third or a fourth 
die, put the second product in the place of the first arrangement, and 
the third case in the place of the second, m working ; and thus m the 
case of a fourth and a fifth, and so on to infinity. 

ON DISTANT KINDRED. 

A distant kinsman is every relation, who is neither a sharer nor a re- 
siduary. The generality of the Prophets companions repeat a tradition 
cortfSCImng the inheritance of distant kinsmen , and, according to this, 
our masters and their followers (may God be merciful to them ’) have 
decided ; but Zaed, the son of Thabit, (on whom be God’s grace t) says . 
“ there is no inheritaCice for the distant kiudred, Jbut the property un- 
disposed of is placed m the public treasury , ” and with him agree MdliQr 
and Ahhafii, (on whom be God’s mercy !) Now these distant kindreds 
are of four classes : the first class is descended from the deceased ; 
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and they are the daughters 5 children, and the children of the sons’ 
daughters. The second sort are they from whom the deceased descend ; 
and they are the excluded grandfathers and the excluded grandmothers. 
The third sort are descended from the parents of the deceased ; and 
they are the sisters 5 children, and the brothers’ daughters, and the sons 
of brother^ by the same mother only. The fourth sort are descended 
from the two grandfathers and two grandmothers of the deceased; and 
they are, paternal aunts, and uncles by the same mother only, and 
maternal uncles and aunts. These, and all who are related to the 
deceased through them, are among the distant kindred. A14 
Sulaiman reports from Muhammed, the son of Alhasan, uho reported 
from Abu Hanifah (on whom he God’s mercy p that the second sort 
are the nearest of the four sorts, how high soever they ascend ; then 
the first, how low soever they descend ; then the third, how low soe\ er ; 
and lastly, the fourth, how distant soe\er their degree * but Abd Yusuf 
and Alhasan, the son of Ziyad, report from Abd Hanifah, ( on whom 
bo the mercy of God ! ) that the nearest of the four sorts is the first, 
then the second, then the third, then the fourth, like the order of the 
residuaries ; and this is taken as a rule for decision. According to 
both A hit Yusuf and Muhammed , the third sort has a preference over 
the maternal grandfather. 

ON THE FIBST CLASS. 

The best entitled of them to the succession is the nearest of them in 
degree to the deceased ; as the daughters daughter, who is preferred to 
the daughter of the son’s daughter ; and, if the claimants are equal m 
degree, then the child of an heir is preferred to the child of a distant 
relation ; as the daughter of a son’s daughter is preferred to the son of 
a daughter’s daughter , but, if their degrees be equal, and there be not 
among them the child of an heir, or, if all of them be the children of 
heirs, then, according to Abu Yusif (may God be merciful to him ’ ) 
and Alhasan, son of Ziyad, the persons of the branches ire considered, 
and the property is distributed among them equally, whether the con- 
dition of the roots, as male or female, agree or disagree , but Muliam- 
med (on whom be God's *mercy I) considers the persons of the 
branches, if the sex of the roots agree, in which respect ho concurs with 
the other two ; and he considers the persons of the roots, if their se' os 
be different, and, he gives to the branches the inheritance of the roots, 
in opposition to the "two lawyers. For instance, when a man leaves a 
daughter’s son and a daughters daughter, then, according to Abu Yumi 
and Alhasan, the property is distributed between them, by tlj&rnle 
“ the male has the portion of two females,” than’ persons being consi- 
dered ; and, according to Muhammed, in the same manner , because 
the sexes of the roots agree : and, if a man leav| the daughter of a 
daughter’s son, and th* son of a daughter’s daughter, then according to 
iske two -first mentioned lawyers , the property is divided m thirds be- 
tween the branches, by considering the persons, two-thirds of ft bemg 
given to the male, and one-third to the female ; but, according to 
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Muhammed, (on whom be God’s mercy ! ) the property is divided be- 
tween the roots, I mean those in the second rank, m thirds, two-thirds 
goiny^o the daughter of the daughter’s son, namely , the allotment of 
her father, and one-third of it>to the son of the daughter’s daughter, 
namely, the share of his mother. Thus, according to Muhammed, (to 
whom God be merciful !) when the children of the daughters are dif- 
ferent m sex , the property is divided according to the first rank that 
differs among the roots ; then the males are arranged m one class, and 
the females m another class, after the division, and what goes to the 
males is collected and distributed according to the highest difference, 
that occurs among their children ; and, in the same manner, what goes 
to the females ; and thi^s the operation is continued to the end accord- 
ing to this scheme : 
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Thus Muhammed (to whom God be merciful ») takes the sex from 
the root at the time of the distribution, and the number from the 
branches ; as, if a man leave two sons of a daughter’s daughter’s 
daughter, and a daughter of a daughter’s daughter’s son and two 
daughters of a daughter’s son’s daughter, m this form : 

8 ? 

THE DECEASED — 


Daughter 
Son ' 
Daughter 
Two Daughters 


£T 

Daughter 

Daughter 

Son 

Daughter 


Daughter 
Daughter 
Daughter 
Two Sons. 


In this case according to Abu Yusuf (on whom be God’s mercy ») the 
property is divided among the branches m seven parts, by considering 
their persons ; but, according to Muha&med, (to whom God be merci- 
ful i) the property is distributed according to the highest difference of 
sex, I mean in t^e second rank, m sevenths, by the number of 
branches m the roots ; and, According to him, frur sevenths of it go to 
the daughters of the daughter’s son’s daughter , siiice that is the shave 
of th£tr grandfather, and three sevenths of it, which are the allotment 
of the two daughters, are divided between their two children, I mean 
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those in the third rank, m moieties ; one moiety to the daughter of the 
daughter’s daughter’s son, which is the share of her father, and the 
other moiety to the two sons of the daughter’s daughter’s daughter, 
being the share of their mother the correct divisor of the property is, 
m this case, twenty-eight. The opinion of Muhammed (on whom be 
God’s mercy !) is the more generally received of the two tr^itions 
from Abu Hanifah (to whom God be merciful !) in all decisions con- 
cerning the distant kindred ; and this was the first opinion of Abfi 
Yusuf ; then he departed from it , and said that the roots were by no 
means to be considered. 

A SECTION. 

Our learned lawyers (on whom be the mercp of God !) consider the 
different sides m succession ; except that Abu. Yusuf (may God be 
merciful to him ') considers the sides in the persons of the branches, 
and Muhammed, (on whom be God’s mercy !) considers the sides in 
the roots ; as, when a man leaves two daughters of a daughter’s 
daughter, who are also the two daughters of a daughter’s son, and the 
son of a daughter’s daughter, according to this scheme ; 

THE DECEASED. 

Daughter « Daughter Daughter 

I I i 

Daughter Son Daughter 

I I 

Son Two Daughters 

In % this case , according to Abu Yusuf, the property is di sided 
among them m thirds, and then the deceased is considered as if he 
had left four daughters and a son ; two-thirds of it, therefore, go to 
the two daughters, and one-third to the son ; but, according to 
Muhammed, (to whom God he merciful ') the estate is divided among 
them in twenty-eight parts, to the two daughters twenty- two shares 
(sixteen in right of their father and six shares m right of their mother), 
and to the son six shares m right of hi* mother. 

ON TJHE SECOND CLASS. 

He, among them, who is preferred m the succession, is the nearest of 
them to the deceased, on jvhich side soever he stands ; and, in the case 
of equality m the degrees of proximity, then he, who related to the 
deceased through an heir, is preferred by the opinion of Abu Suhail, 
simiamed Alferaidi, of Abu Fudail Alkliassaf, and of All, the son of 
Isai Albasn ; but, no preference is given to him according to A bu 
Sulaiman Aljurjani, and Abu £li Albaihathi Albgisti. * If their degffces 
he equal, and there be none among them, who is related through an 
heir, or, if all of them be related through an heir, then, if the sex of 
those through whom 'they are related, a?gree, ana their relation be on 
ffie same side, the* distribution is according to their persons ; but if 
the sex of those, to whom they are related, be different, the property is 
distributed according to the first rank that differs in sex, as m the first 
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^class ; and, if their relation differ, then two-thirds go to those on the 
father’s side, that being the share of the father, and one-third goes to 
thoseSpn the mother’s side, that being the share of the mother : then 
what has been allotted to each set is distributed among them, as if 
their relation were the same. 

ri ON THE THIRD CLASS. r 

The rule concerning them is the same with that concerning the first 
class ; I mean, that he is preferred in the succession, who is nearest to 
the deceased : and, if they be equal m relation, then the child of a 
residuary is preferred to the child of a more distant kinsman ; as, if a 
man leave the daughter of a brother’s son, and the son of a sister’s 
daughter, both of themHby the same father and mother, or by the same 
father, or one of them by the same father and mother, and the other by 
the same father only * in this case the whole estate goes to the daughter 
of the brother’s son, because she is the child of a residuary ; and, if it 
be by the same mother only, distribution is made between them by the 
rule , “ a male has the share of two females, ” and , by the opinion of 
Abu Yusuf, (to whom God be merciful !) m thirds, according to the 
persons, but, by that of Muhammed, (may God be merciful to him ! ) 
in moieties according to the roots ; and if they be equal in proximity, 
and there be no child of a residuary among them, or if all of them be 
children of residuanes, or if some of them be children of residuanes, 
and some of them children of those entitled to shares, and their re- 
lation differ, then Abd Yusuf, (to whom God be merciful i) considers 
the strongest in consanguinity ; but Muhammed, (may God be merciful 
to him ') divides the property among the brothers and sisters m hioie- 
ties, considering as well number of the branches, as the sides m the 
roots : and what has been allotted to each set is distributed among 
their branches, as in the first class : thus, if a man leave the daughter 
of the daughter of a sister by the same father and mother, she is pre^ 
ferred to the son of the daughter of a brother by the same father only, 
according to Abu Yusuf, (to whom God be merciful !) by reason of the 
strength of relation ; but, according to Muhammed, (may God be 
merciful to him ’) the property is divided between them both m moie- 
ties by consideration of the roots So, Gvhen a man leaves three 
daughters of different brothers, and three sons and three daughters of 
different sisters, as in this figure ; 

THE DECEASED. 

Sister — Sister — Sister — Brother — Brother — Brother 

v. ■ " Y~ 

c by the same 


Mother — Bather — Bather — Mother — Bather— Bather 
* akd Mother * and Mother 

Son Son Son Daughter Daughter Daughtei 
Daughter Daughter Daughter 
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In this case , according to AM Yusuf, the property is divided among 
the branches of the whole blood, then among the branches by the 
same father, then among the branches by the same mother, acceding 
to the rule “ the male has the allotment of two females, ” m fou^ns, by 
considering the persons ; but, according to Muhammed, (to whom God 
be merciful ! ) a third of the estate is divided equally am$ng the 
branches by the same mother, in thirds, by considering the equality of 
their roots m the division of the parents, and the remainder among 
the branches of the whole blood m moieties, by considering m the 
roots the number of the branches ; one half to the daughter of the 
brother, the portion of the father, and the other between the childr^Si 
of the sister, the male having the allotment of two females, by consi- 
dering the persons ; and the estate is correctly divided by nine. If a 
man leave three daughters of different brother’s sons, m this manner 

THE DECEASED. 

Daughter — Daughter — Daughter 


of a Son of a Brother by the same 

V V ' 

[Father and Mother-Father — Mother 

all the property goes to the daughter of the son of the brother by the 
same father and mother, by the unanimous opinion of the learned, 
since she is the child of a residuary, and hath also the strength 
of consanguinity. 


ON THE FOURTH CLASS. 

The rule as to them is, that, when there is only one of them, he has 
a right to the whole property, since there is none to obstruct him ; 
and, when there arc several, and the sides of their relation are the 
same, as paternal aunts and paternal uncles by the same mother with 
the father , or maternal uncles and aunts, then the stronger of them m 
consanguinity is preferred, by the general assent ; I mean, they, who 
are related by father and mother, are preferred to those, who * are re- 
lated by the father only , and they, who are related by the father, are 

E referred to those who are related by the mother only, whether they 
e males or females ; and, if there be males and females and their re- 
lation be equal, then the male has the allotment of two females ; as, 
if there he a paternal uncle and aunt both by one mother, or a maternal 
uncle and aunt, both by the same father and mother, or by thesame 
father, or by the same mother%only • and if thq sides of their consan- 
guinity be different, then no regard is shown to the strength of re- 
lation ; as, if there he a paternal aunt by the same father and mother, 
and a maternal aunt t>y the same mothel 1 , or a nSaternal aunt by the 
«me father and r&other, and a paternal aunt by the same mother 
only, then two-thirds go to the kindred of the father, for th syare the 
father’s allotment, and one-third to the kindred of the mother, for 
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that is the mother’s allotment ; then what is allotted to each set is 
divided among them, as if the place of their consanguinity were 
thev§ame. 

ON THEIR CHILDREN, AlSD THE RULES CONCERNING THEM. 

The^ule as to them is like the rule concerning the first class ; I 
mean, that the best entitled of them to the succession is the nearest 
of them to the deceased on whichever side he is related , and if they 
be equal m relation, and the place of their consanguinity be the same, 
^hen he, who has the t strength of blood, is preferred, by the general 
assent ; and, if they be equal m degree and in blood, and the place of 
their consanguinity be^he same, then the child of a residuary & pre- 
ferred to whoever is not such; as, if a man leave the daughter of a 
paternal uncle, and the son of a paternal aunt, both of them by the 
same father and mother, or by the same father, all the property goes to 
the daughter of the paternal uncle ; and, if one of them be by the same 
father and mother, and the other by the same father only, then all the 
estate goes to the claimant, who has the strength of consanguinity, 
according to the clearer tradition ; and this by analogy to the maternal 
aunt by the same father, for though she be the child of a distant kins- 
man, yet she is preferred, by the strength of consanguinity, to the 
maternal aunt by the same mother only, though she be the child of an 
heir ; since the weight which prevails by itself, that is, the strength of 
consanguinity, is greater than the weight by another, which is the des- 
cent from an heir. Some of them (the learned) say, that the whole 
estate goes to the daughter of the paternal uncle by the same father, 
since she is the daughter of a residuary ; and, if they be equal in de- 
gree, yet the place of their relation differ, they have no regard shown 
to the strength of consanguinity, nor to the descent from a residuary, 
according to the clearer tradition ; by analogy to the paternal aunt by 
the same father and mother, for though she have two bloods, and be 
the child of an heir on both' sides, and her mother be entitled to a 
legal share, yet she is not preferred to the maternal aunt by the same 
father ; but two-thirds go to whoever is related by the father , and 
there regard is shown to the strength of blood ; then to the descent 
from a residuary ; and one-third goes to whoever is related by the 
mother, and there too regard is shewn to strength of consanguinity : 
then, according to Abu Yusuf, (may God be merciful to him 0 what 
belongs to each set is divided among the persons of their b/anches, 
with attention to the number of sides m the branches ; and, according 
to Muhammed, (may God be merciful to him ! ) the property is dis- 
tributed by the fjrst line, that dilfei s, with attention to the number 
of the branches and of the sides m the roots, as in the first class ; 
then this rule is applied to the sides of the paternal uncles of this 
parents and their maternal uncles ; then to t^eir children ; then to 
the side of the paternal uncles of the parents of dns parents, and JiQ 
their paternal uncles ; then to their children, as m the case of 
residuanes. 
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ON HERMAPHRODITES. 

To the hermaphrodite, whose sex is quite doubtful, is allottedJiho. 
smaller of two shares, I mean the worse of two conditions, ac<^?clmg 
to Abd Hanifah, (may God be merciful to him !) and his friends ; 
and this is the doctrine of the generality of the Prophets companions, 
(may God be gracious to them l) and conformable to it are decisions 
given ; as, when a man leaves a son, and a daughter, and an herma- 
phrodite, then the hermaphrodite has the share of a daughter, since 
that is ascertained . and according to A£mir Alshabi, (and this is 
the opinion of Ibnu Abb&s, may God be gracious to them both 
the hermaphrodite has a moiety of the two shares m the controversy ; 
but the two great lawyers differ in putting in* practice the doctrine 
of Alshabi ; for Abu Yusuf says, that the son has one share, and the 
daughter half a share, and the hermaphrodite three-fourths of a share, 
since the hermaphrodite would be entitled to a share, if he were a 
male, and to half a share, if he were a female, and this is settled by 
his taking half the sum of the two portions ; or, we may say, he takes 
the moiety which is ascertained, together with half the mo\e»ty which 
is disputed, so that there come to him three-fourths of a share ; for 
he (Abd Yusuf) pays attention to the legal share and to the increase, 
and he verifies the case by nine ; or, we may say, the son has two 
shares, and the daughter one share, and the hermaphrodite a moiety 
of the two allotments, and that is a share and half a share. But 
Muhammed, (may God be merciful to him !) says, that the herma- 
phrodite would take two-fifths of the estate, if he were a male, and a 
fourtfy of the estate, if he were a female, and that he takes a moiety 
of the two allotments, and that will give him one-fifth and an eighth 
by attention to both sexes ; and the case is rectified by forty ; since that 
is the product of one of the numbers in the two cases, which is four 
multiplied into the other, which is five, and that product multiplied 
by two ( which is the number of the) cases ; and then he, who takes 
anything by five, has it multiplied into four, and he, who takes any- 
thing by four, has it multiplied into five ; so that thirteen shares 
go to the hermaphrodite, and eighteen to the son, and nine to the 
daughter, * 

ON PREGNANCY. 

The longest time of pregnancy is two years, according to Abu 
Hanifah (may God be merciful to him !) and his companions ; and 
according to Laith, the son of Sad Alfahmi, (may God be merciful 
to him !) three years ; and, according to Alshafii, (may God h^mer- 
ciful to him !) four years : bi*t according to AJzuhr4, (may God"*be 
merciful to him !) seven years : and the shortest time for it is six 
months There is reserved for the child in the ^womb, according to 
Abii Hanifah, (may G(*i he merciful to him !) the portion of four sons, 
^fcthe portion of fo&r daughters, whichever of the two is most : and 
there is given to the rest of the heirs the smallest of the poftions ; 
but, according to Muhammed, (may God be merciful to him !) Inhere 
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~ is reserved the portion of three sons or of three daughters, whichever 
of the two is most : Laith, son of Sad, (may God be gracious to him f ) 
repots this opinion from him ; but, by another report, there is reserved 
the portion of two sons ; and r one of the two opinions is that of Abii 
Yusufs (may God be merciful 0 to him ') as Hishdm reports it from 
him ; but Alkhass^f reports from Abii Yusuf, (may God be merciful 
to him ') that there should be reserved the share of one son or of 
one daughter ; and, according to this, decisions are made ; and security 
must be taken, according to his opinion. , And, if the pregnancy was 
by the deceased, and the widow produce a child at the full time of the 
longest period allowed for pregnancy, or within it, and the woman 
hath not confessed her having broken her legal term of abstinence , 
that child shall inherit , 7 and others may inherit from him ; but, if 
she produce a child after the longest time of ge station, he shall not 
inherit, nor shall others inherit from him : and if the pregnancy was 
from another man than the deceased, and she, the kinswoman , pro- 
duce a child in six months or less, he shall inherit ; but, if she produce 
the child after the less period of gestation, he shall not inherit. 

Now the way of knowing the life of the child at the time of its 
birth, is, that there be found in him that, by which life is proved ; 
as a voice, or sneezing, or weeping, or smiling, or moving a limb ; and, 
if the smallest part of the child come out, and then he die, he shall 
not inherit ; but if the greater part of him come out, and then he 
die, he shall inherit : and, if he come out straight (or with his head 
first), then his breast is considered ; I mean, if his whole breast come 
out, he shall inherit ; but if he come out inverted (or with Kis feet 
first), then his navel is considered. 

The chief rule m arranging cases on pregnancy is, that the case be 
arranged by two suppositions, I mean by supposing, that the child in 
the womb is a male, and by supposing, that it is a female : then, 
compare the arrangement of both cases ; and, if the numbers agree, 
multiply the measure of one of the two into the whole of the other ; 
and, if they disagree, then multiply the whole of one of the two into 
the whole of the other, and the product 'Tvill be the arranger of the 
case : then multiply the allotment of him, who would have something 
from the case, which supposes a male, into that of the case, which 
supposes a female, or into its measure ; and then that of him, who 
takes on the supposition of a female, into the case of the male, or into 
its measure, as we have directed concerning the hermaphrodites ; then 
examine the two products of that multiplication, and whether of the 
tvftTisthe less, that ghall be given tc such an heir ; and the differ- 
ence between them must be reserved from the allotment of that 
heir, and, when the^child appears, if he be entitled to the whole of 
what has been reserved, it is well, but, if be be entitled to a part, 
let him take that part, and let the remainder b£ distributed amo^g 
the otfier heirs, and let there be given to each of those heirs what 
was reserved from his allotment as, when a man has left a daughter 
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and both his parents, and a wife pregnant, then the case is rectified 
b y twenty-four on the supposition, that the child in the womb is a 
male, and by twenty-seven on the supposition, that it is a female j^fow 
between the two numbers of the arrangement there is an agreement 
in a third, and, when the measure of one of the two is multiplied into 
the whole of the other, the product amounts to two hundred and 
sixteen, and by that numbed' is the case verified ; and, on the supposi- 
tion of its male sex, the wife takes twenty-seven shares, and each of 
the two parents, thirty-six ; but, on the supposition of its female sex, 
the wife has twenty -four, and each of the parents, thirty-two ; and 
twenty-four are given to the wife, and three shares from her allotment 
are reserved : and from the allotment of each of the parents are 
reserved four shares ; and thirteen shares are^given to the daughter ; 
since the part reserved in her nght is the allotment of four sons, 
according to Abu Hanlfah, (may God be merciful to him [ ) and when 
the sons are four, then her allotment is one share and four-ninths of 
a share out of four-and-twenty multiplied into nine, and that makes 
thirteen shares, and this belongs to her, and the residue is reserved, 
which amounts to an hundred and fifteen shares. If the widow bring 
forth one daughter or more, then all the part reserved goes to the 
daughters ; and, if she bring forth one son or more, then must be 
given to the widow and both parents what was reserved from their 
shares ; and what remains must be divided among the children : and, 
if she bring forth a dead child, then must he given to the widow and 
both parents what was reserved from their shares, and to the daughter, 
a complete moiety, that is, ninety-five shares more, and the remainder, 
which % nine shares, to the father, since he is the residuary. 

ON A LOST PERSON. 

A lost person is considered as living m regard to his estate ; so that 
no one can inherit from him ; and his estate is reserved, until his death 
can be ascertained ; or the term for a presumption of it has passed 
over. Now the traditionary opinions differ concerning that tern ; for, 
by the clearer tradition, “ when not one of his equals in age remains, 
judgment may be given of death but Hasan, the son of Ziyad. 
reports from Abu Hanlfah, (may God be merciful to him !) that the 
term is an hundred and twenty years from the day on which he was 
born, and Muhammed says, an hundred and ten years ; and AM Yusuf 
says, an hundred and five years : and some of them, the learned say, 
ninety years ; and according to that opinion are decisions made. 
Some of the learned in the laic say, that the estate of a lost person 
must be reserved for the final regulation of the Imam, and t?ie 
judgment suspended as to the right of another person, so that his 
share from the estate of his ancestors must be kept, as in the case of 
pregnancy ; and, when%the term is elapsed' and judgment given of his 
di»th, then his estate goes to his heirs, who are to be found, according 
to the judgment on his decease ; and, what was reserved on his sfceounb 
from the estate of his ancestor, is restored to the heir of his ancestor, 
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T from whose estate that share was reserved ; since the lost person is 
dead as to the estate of another. 

TiV principle in arranging cases concerning a lost person is> that 
the cases be arranged on a supposition of his life, and then arranged 
on a supposition of his death ; and the rest of the operation is what we 
have Mentioned in the chapter of pregnancy. 

ON AN APOSTATE. 

When an apostate from the faith has died naturally, or been killed, 
or passed into a hostile country, and the Kadi has given judgment on 
his passage thither , then what he had acquired at the time of his being 
a believer, goes to his' r heirs, who are believers ; and what he has 
gained since the time of the apostacy is placed m the public treasury, 
according to Abii Hanlfah, (may God be merciful to him !) ; but, accor- 
ding to the two lawyers , (Abd Yusuf and Muhammed,) both the 
acquisitions go to his believing heirs ; and, according to AlsMfh, 
(may God be merciful to him !) both the acquisitions are placed m 
the public treasury ; and what he gained after his arrival in the hostile 
country, that is confiscated by the general consent : and all the pro- 
perty of a female apostate goes to her heirs, who are believers, without 
diversity of opinion among our masters, to whom God be merciful ! 
but an apostate shall not inherit from any one, neither from a believer 
nor from an apostate like himself, and so a female apostate shall not 
inherit from any one ; except when the people of a whole district 
become apostates altogether, for then they inherit reciprocally. 

c 

ON A CAPTIVE. 

The rule concerning a captive is like the rule of other believers m 
regard to inheritance, as long as he has not departed from the faith ; 
but if he has departed from the faith, then the rule concerning him is 
the rule concerning an apostate ; but, if his apostacy be not known, 
nor his life nor his death, then the rule concerning him is the rule 
concerning a lost person. 

ni 

ON PERSONS DROWNED, OR BURNED, OR OVERWHELMED 
IN RUINS. 

When a company of persons die, and it is not known which of them 
died first, they are considered, as if they had died at the same 'moment, 
and the estate of each of them goes to his heirs, who are living , and 
som^f the deceased shall not inherit from others . this is the ap- 
proved opinion . * But- All, and Ibmi Masiiud say, according to one of 
the traditions from them, that some of them shall inherit from others, 
except m what eqph of tjaem has inherited from the companion 
of his fate. 
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CHAPTER II. 

OF INHERITANCE ACCORDING- TO THE IMAMIYA^OR SHIA DOCTRINE 

of T tt e e 6 ngSt r °of !• According to the tenets of this Sect, the right 
inheritance inheritance proceeds from three different sources 


Enumeration 
of them. 


2 First, it accrues by virtue of consanguinity. 
Secondly, by virtue of marriage. Thirdly, by virtue 
ofWilla* J 


3. There are three degrees of heirs who succeed by virtue of 

Hens bvcon- and 80 lon S as there is any one of 

sanguinity con- the iirst degree, even though a female, none of the 
sist Of three second degree can inherit ; and so long as there is any 
egrees. one of t]ie secon d degree, none of the third can inherit. 


Enumeration 4 The first degree comprises the parents, and the 
Of heirs of the children, and grandchildren, how low m descent so- 
I St degiee ever, the nearer of whom exclude the more distant. 
Both parents, or one of them inherit together with a child, a grand- 
Their relative child, or a great-grandchild : but grandchild does not 
rights inherit together with a child, nor a great-grandchild 

with a grandchild. 


5. This degree is divided into two classes; the routs which are 
Sub-division limited and tjie branches which are unlimited The 
of former are the parents who are not represented by 

their parents ; the latter are the children who are represented by 
their children. An individual of one diss does not exclude an in- 
dividual of the other, though his relation to the deceased be more 
proximate ; but the individuals of either class exclude each other in 
proportion to their proximity. 

Of co-hens 6 No claimant has a title to inherit with children, 
with children but the parents, or the husband and wife. 


* In a note to his tianslati%u of the Hedaya, Mi ifamilton observes, that tc theie is 
my^ngle word m oui language fully expressive of this teim The shortest definition 
oiTTTis, ‘the i elation between the mastei (oi pation) and his Fieedman,’ but even this 
does not expiess the whole meaning” Had he pioceeded to state “ and the illation 
between two persons who had made a reciprocal testamentary contract," the definition 
might have been more complete 
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of the son's 7. The children of sons take the portions of sons, and 
and daughter’s the children of daughters take the portions of daugh- 
off^nng ters, i 10wever low m descent. 

8. 'S’he second degree composes the grandfather, and grandmother, 
Of t*e second and other ancestors, and brothers and sisters and their 
degree* descendants, however low m descent, thp nearer of 

whom exclude, the more distant. The great-grandfather cannot in- 
herit together with a grandfather or a grandmother ; and the son of 
Their relative a brother cannot inherit with a brother or a sister, and 
^rights. the grandson of a brother cannot inherit with the son 

of a brother, or with the son of a sister. 


9. This degree again is divided into two classes ; the grandparents 
Sub-division and other ancestors, and the brethren and their des- 

crf* cendants. Both these classes are unlimited, and their 

representatives in the ascending and descending line may be extend- 
ed ad infinitum. An individual of one class does not exclude an in- 
dividual of the other, though the relation to the deceased be more 
proximate ; but the individuals of either class exclude each other m 
proportion to their proximity. 

10. The third degree comprises the paternal and maternal uncles 
Of the jbhird and aunts and them descendants, , the nearer of whom 

degree. exclude the more distant. The son of a paternal 

uncle cannot inherit with a paternal uncle or a paternal aunt, nor the 
Their relative son of a maternal uncle with a maternal uncle or a 
rights. maternal aunt. 


11. This degree is unlimited in the ascending and descending line, 
Additional and their representatives may be extended ad infinitum ; 

but so long as there is a single aunt or uncle of the 
whole blood, the descendants of such persons cannot inherit. Uncles 
and aunts all share together ,* except some be of the half and others 
of the whole blood. A paternal uncle by the same father only is 
excluded by a paternal uncle by the same father and mother ; and the 
son of a paternal uncle by the whole blood excludes a paternal uncle 
of the half blood. r 

12. In default of all the heirs above enumerated, the paternal 
Enumeration an ^ maternal uncles and aunts of the father and 

of other heirs of mother succeed, and m their default their descendants, 
the third degree to the remotest generation, according to thejp degree 
of proximity to the deceased In default of all those heirs, the paterna 
and maternal uncles and aunts of the grandparents and great-grand- 
pailmts inherit- according to their degree of proximity to the deceased * 

* There seems to he some similarity between the order of succession here laid 
down, and that prescribed m the English Law for taking out letters of administration : 
“ In the first place the^hildren, 61 on failure of the children, the parents of the deceas- 
ed, are entitled to the administration , both which indeed areun the first degree , but 
with us the children are allowed the pi eference Then follow brothers, grandfat*'^, 
uncleror nephews (and the females of each class respectively), and lastly cousins. The 
half blood is admitted to the administration as well as the whole, for they are of the 
kindred of the Intestate. ” Blackstone’s Com , Vol. II., p 504 
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13. It is a general rule that the individuals of the whole blood 
General rule exc ^ uc ^ e ^bose of the half blood who are of the same 
relative to the ran k ; but this rule does not apply to individuals 
half and whole of different ranks. For instance, a brother or sist££ of 
tion d Example* ^ ie w bole blood excluded a brother or sister of the 
half blood . a son of the brother of the whole blood, 
however, do’es not exclude a brother of the half blood, because they 
belong to different ranks : but he would exclude a son of the half 
brother who is of the same rank, so also an uncle of the whole blood 
does not exclude a brother of the half blood, though he does an 
uncle of the half blood. 


14. The principle of the whole blood, excluding the half blood, 
Additional is confined also to the same rank, among collaterals ; 
rules * for instance, generally a nephew or niece whose father 

was of the whole blood, does not exclude his or her uncle or aunt of 
the half blood ; except in the case of their being a son of a paternal 
uncle of the whole blood, and a paternal uncle of 
the half blood by the same father only, the latter of 
whom is excluded by the former. 


Exception. 


15. This principle of exclusion does not extend to uncles and aunts 

being of different sides of relation to the deceased ; 
rule wherVThe f° r instance, a paternal uncle or aunt of the whole 
sides of relation blood does not exclude a maternal uncle or aunt of the 
dlffer * half blood ; but a paternal uncle or aunt of the whole 

And' where blood excludes a paternal uncle or aunt of the half 
they are the blood, and so likewise a maternal uncle or aunt of the 
same. whole blood excludes a maternal uncle or aunt of the 

half blood. 

16. If a man leave a paternal uncle of the half blood and a 
Additional maternal aunt of the whole blood, the former will 

rule where the take two-thirds m virtue of his claiming through the 
sides differ. father, and the latter one-third in virtue of her claim- 
ing through the mother ; the property would have been divided 
between the parents in that proportion, had they been the claimants 
instead of the uncle and aunt. 


17. The general rule, that those related by the same 
tmn 1 ' reiat 1 vc e t 0 father and mother exclude those who are related by the 
the exclusion of same mother only, does not operate in the case of indi- 
the half blood, viduals to whom a legal share has been assigned. 

• » . * 

18. If a man 'leave a whole sister and a sister by the same 
Of uterine and mother only, the former will take half the estate 
half sisters and the latter one-sixth* the remainder reverting 
<4a^bhe whole sister ; %nd if there be more than one sister by the same 
mother only, they will take one-third, and the remaining two thirds 
will go to the whole sister. 
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19 Where there are two heirs, one of whom stands in a double 
Buie m case relation ; for instance, if man die leaving a maternal 
of ^ double re- uncle, and a paternal uncle who is also his maternal 
iatioY\ J uncle,* the former will take one-third, and the latter 
two-thirds, and he will be further entitled to take one-half of the third 
whicf^devolved on the maternal uncle ; and thus he will succeed 
altogether to five-sixths, leaving the other but one-sixth. 

20. Secondly, those who succeed in virtue of marriage are the husband 
Of claimants and wife, who can never be excluded in any possible 
rpy marriage case ; and their shares are half for the husband, and a 
fourth for the wife, where there are no children, and a fourth for the 
husband, and an eighty for the wife, where there are children. + 


21. Where a wife dies, leaving no other heir, her whole property 
Of the succes- devolves on her husband ; and where a husband dies 
sion of husband leaving no other heir but his wife, she is only entitled 
and wife to one-fourth of his property, and the remaining three- 

fourths will escheat to the public treasury. 


22. If a sick man marry and die of that sickness without having 
Eule m case consummated the marriage, his wife shall not inherit 

of marriage not his estate ; nor shall he inherit if his wife die before 
consummated him, under such circumstances. But if a sick woman 
marry, and her husband die before her, she shall inherit of him ; 
though the marriage was never consummated, and though she never 
recovered from that sickness. 

23. If a man on his deathbed divorce his wife, she shall inherit, 
Eule m case Provided he die of that sickness within one year from 

of divorce on the period of divorce, but not if he lived for upwards 
deathbed 0 f & year. 

24 In case of a reversible divorce, if the husband die within the 
penod of his wife’s probation, or if she die within that 
Bl bie divorce, er " period, they heve a mutual right to inherit each other’s 
property. 

And of irre- 25 The wife by an unsufructuary, or temporary 
guiar marriage, marriage, has no title to inherit.! 

26. Thirdly, those who succeed in virtue of Willa; but they never 
of claimants can inherit so long as there is any claimant byr consan- 
b y Willa. gumity or marriage. 


% The relation of '’paternal and maternal nncSse may exist m the same person m the 
following manner * A having a son 0 by another wife, marries B having a daughter D 
by anothei husband Then C and D intermarry and have issue, a son E, and A and B 
have a son F. Thus F i&both the paternal and maternal uncle ofE. So likewise if a 
person have a half brother by the same father, and a half sister by the same mother who 
interm ar ry, he will necessarily be the paternal and maternal'm^le of their issue. 
t See^ummary [This principle is defective ] 

i This species of contract is reprobated by the orthodox sect, and they are both con- 
sidered wholly illegal. See Hamilton’s Hedaya, Vol. I., pp. 71 and 72. 
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27. Willa is of two descriptions that which is derived from manu-* 
Two descrip- mission, where the emancipator, by such act, derives 
tions of. a right of inheritance ; and that which depenxj# on 

mutual compact, where two persons reciprocally engage, earn to be 
heir of the other. * 

The first pre- 28. Claimants under the latter title are excftided by 
ferred. claimant under the former. 

29. The general rules, of exclusion, according to this sect, are simi- 
General rules lar to those contained in the orthodox doctrine expert 
of exclusion. that they make no distinction between male and 
female relations. Thus a daughter excludes a son’s son and a maternal 
uncle excludes a paternal granduncle ; whereas according to the 
orthodox doctrine m such cases the daughter would get oflly half, 
and the maternal uncle would be wholly excluded by the paternal uncle 
of the father. 

Difference of 30. Difference of allegiance is no bar to inheritance, 
allegiance does and homicide, whether justifiable or accidental, does not 
^ ot homicide 0 P erate to exclude from the inheritance. The homicide, 
unless miful. to disquality, must have been of malice prepense. 

31. The legal number of shares into which it is necessary to make 
The doctrme the property, cannot be increased if found insufficient 

of the increase to satisfy all the heirs without a fraction In such 
not admitted ease a proportionate deduction will be made from the 
portion of such heir as may, under certain circumstances, be deprived 
of a legal share, or from any heir whose share admits of diminution. 

For instance, in the case of husband, a daughter and 
Example. parents Here the property must be divided into 
twelve, of which the husband is entitled to three, or a fourth ,* the 
parents to two-sixths, or four, and the daughter to half ; but there 
remain only five shares for her instead of six, or the moiety to which 
she is entitled. In this case, according to the orthodox doctrine, the 
property would have been nmde into thirteen parts to give the daughter 
her six shares ; but according to the Imm/riya tenets, the daughter 
must be content with the five shares that remain, because in certain 
cases her right as a legal sharer is liable to extinction ; for instance, 
had there been a son, the daughter would not have been entitled to 
any specific share, and she would become a residuary ; whereas the 
husband or parents can never be deprived of a legal share, under any 
circumstances. # m ^ > 

32. Where the assets exceed the number of heirs, the surplus reverts 

to the heirs. The husband is entitled to share in the 
Of the return return%; no t the wife. * The mcfther also is not en- 
titled to share in *fche return, if there are brethren : and where there 
is any individual possessing a double relation, the surplus rev«rts ex- 
clusively to such individual. 
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^ 33. On a ditribution of the estate, the elder son, if he be worthy, 
Pimiege of is entitled to his father’s sword, his Koran, his wearing 
primogeniture, apparel, and his ring.* 


CHAPTER III. 

OF SALE. 

Delation of 1. Sale is defined to be mutual and voluntary 
s ^ le - exchange of property for property. 

2. A contract of sale may be effected by the 
Hov«r effected. ex p ress agreement of the parties, or by reciprocal 
t delivery. , 

3. Sale is of four kinds ; consisting of commutation of goods for 
Four kinds Of S 00 ^ ; of oaoney for money: of money for goods, 
and of goods for money; which last is the most 
ordinary species of this kind of contract. 

Four denomi- 4 Sales are either absolute, conditional, or imper- 
nations of. feet, or void. 

Of an abso- 5. An absolute sale is that which takes place imme- 
lute sale diately ; there being no legal impediment. 

6. A conditional sale is that which is suspended on the consent of 
Of a condi- the proprietor, or (where he is a minor) on the consent 
tionai sale of his guardian, in which there is no legal impediment, 

and no condition requisite to its completion but such consent. r 
Of an imper. 7. An imperfect sale is that which takes effect on 
feet sale. seizin the legal defect being cured by such seizin. 

8. A void sale is that which can never take effect ; in which the 
Of a void sale, articles opposed to each other, or one of them, not 

bearing any legal value, the contract is null. 

9. The consideration may consist of whatever articles, bearing 
Of the consi- a legal value, the seller and purchaser may agree upon ; 

deration and the property may be sold for prime cost, or for 

more, or for less than prime cost. 

10. It is requisite that there should be two parties to every con- 

tract of sale, except where the seller and purchaser 
Of the parties eirL pi 0 y the same agent, or where a father or a guardian 

* In the foregoing summary I am not aware that I have omitted any point of 
material •importance The legal shares allotted the several heirs are of course the 
same as those prescribed m -the Sum Code, both 'aavmg the precepts of the Koran as 
their guide The rules of distribution and of ascertaining the relative shares of the 
different claimants are also (mutatis mutandis) the same. It is not worth while to notice 
in thiB compilation the doctrines of &he Imamiya sect on the law of contracts, or their 
tenets m miscellaneous matters. A Digest of then laws, elative to those subjects, 
was sometime ago prepared, and a considerable part of it traifulated by an 
Orientalist (Colonel John Baillie), by whom, however, it was left unfinished ; probably 
from an opinion that the utility of the undertaking might not be commensurate to the 
time and labour employed upon it. 
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makes a sale on behalf of a minor, or where a slave purchases his own* 
freedom by permission of his master. 

11. It is sufficient that the parties have a sense of the oblipd&ion 
Who may con- they contract, and a minor, with the consent^of his 

rac * . guardian, or a lunatic in his lucid intervals, #ctay be 

contracting parties. 

12. In a commutation of goods for goods, or of money for money, 
Postponing it is illegal to stipulate for a future period of delivery ; 

payment illegal put in a commutation of money for goods or of goods 
Exception. for money, such stipulation is authorised. ^ 

13. It is essential to the validity of every contract of sale, that 
Certainty re- the subject of it, and the consideration, should be so 

qftisite determinate as to admit of no future contention re- 

garding the meaning of the contracting parties. 

14. It is also essential that the subject of the contract should he 
other requi- in actual existence at the period of making the 

site conditions, contract, or that it should be susceptible of delivery 
either immediately or at some future definite period. 

15. In a commutation of money for money, or of goods for goods, 

E uaiity ^ the articles opposed to each other are of the nature 

whenrequisite of similars, equality m point of quantity is an essen- 
tial condition. 

16. It is unlawful to stipulate for any extraneous condition, in- 

Iilegai condi- volving an advantage to either party, or for any na- 
tions, certainty which might lead to future litigation ; hut 

, if the extraneous condition he actually performed, or 
Exception. the uncertainty removed, the contract will stand good. 

17. It is lawful to stipulate for an option of desolring the contract ; 
Of option but the term stipulated should not exceed three 

days. 

18. When payment is deferred to a future period, it must be deter- 
Payment how mmate and* cannot be suspended on an event, the 

defernble time of the occurrence of which is uncertain, though its 

occurrence *be inevitable. For instance, it is not lawful to suspend 
payment until the wind shall blow, or until it shall rain, nor is it 
lawful, 1 *even though the uncertainty be so inconsiderable as almost to 
amount to a fixed term ; for instance, it is not lawful to suspend 
payment until the sowing or reaping time. 

19. It is not lawful to sell property in exchange fora debt due 

from a third party, though it is for a debt due from the 
Sale of a debt seller ^ ♦ , 

20. A resale of personal property cannot be made by the purchaser 
Resale of per- until the property shall actually have come^into his 

SGual propel ty possession. 
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^ Warranty im- 21. A warranty as to freedom from defect and ble- 
phed. mish, is implied in every contract of sale. 


wAa tii ro- ^^ere property sold differs, either with res- 

perty'^ ff er°s pect to quantity^ or quality, from what the seller has 
from the des- described it, the'purchaser is at liberty to recede from 
cnption r ^ the contract. 

* 

23. By the sale of land, nothing thereon, which is of a transitory 

nature, passes. Thus the fruit of a tree belongs to the 
Sale of land. se ller, though the tree itself, being a fixture, apper- 
tains to the purchaser of the land. 

24. Where an option of dissolving the contract has been stipulated 
Responsibility by the purchaser, and the property sold is injured or 

mease of option destroyed in his possession, he is responsible for the 
price agreed upon : but where the stipulation was on the part of the 
seller, the purchaser is responsible for the value only of the 
property. 

25. But the condition of option is annulled by the purchaser’s 
Option bow exercising any act of ownership, such as to take the 

annulled. property out of statu quo . 


26. Where the property has not been seen by the purchaser, nor a 
Option to pur- sample ^ (where a sample suffices), he is at liberty to 


chaseis of nn< 
seen propeity 

Exception 


recede from the contract, provided he may not have 
exercised any act of ownership ; if upon seeing the 
property it does not suit his exception, even though no 
option may have been stipulated. * 


No option to 
sellers 

Exception. 


27. But though the property have not been seen by 
the seller, he is not at liberty to recede from the con- 
tract (except in a sale of goods for gdbds), where no 
option was stipulated. 


28. A purchaser, who may not have agreed to take the property 

Option on dis- faults, is a liberty to return it to the seller 

covering a de- on the discovery of a defect, of which he was not 
feet aware at the time of the purchase, unless, while m the 

hands of the purchaser, it received a further blemish ; 
Exception. ltl w hich case he is only entitled to compensation. 

29. But if the purchaser have sold such faulty article to $ third 
Rule in case persou, he cannot exact compensation from the original 

of resale. seller ; unless, by having made an addition to the article 

^ prior to the sale, he was precluded from returning it to 
Exception the original seller. 


30. In a case where articles are sold, and are fpund on examination 
Cases m which be faulty, complete restitution ^okthe price may b % 1 TT 

restitute may demanded from the seller, even though they have been 
t ~ ja '’~ J destroyed in the act of trial, if the purchaser had not 


be demanded. 
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derived any benefit from them ; but if the purchaser had made 
And eompen- beneficial use of the faulty articles, he is only entitled 
sation only. to proportional compensation. 

31. If a person sell an article which he had purchased, be 
The first pur- compelled to receive back such article and to refund 

footing mth the the P^ase-money, he is entitled to th%’ same 
second. remedy against the onginal seller, if the defect be 

Proviso. an in berent nature. 

32. If a purchaser, after becoming aware of a defect in the article pur- 
Remedy chased, make use of the article or attempt to remove 

agamst the the defect, he shall have no remedy against the seller 
seller how lost. ( nn i ess there may have been sohae special clause in the 
contract) ; such act on his part implying acquiescence. 

33. It is a general rule, that if the articles sold are of such a nature 
General rules as n0 ^ easily to admit of separation or division without 

for the nght of injury, and part of them, subsequently to the purchase, 
restitution. be discovered to be defective, or to be the property 
of a third person, it is not competent to the purchaser to keep a part 
and to return a part, demanding a proportional restitution of the 
price for the part returned. In this case he must either keep the 
whole, demanding compensation for the proportion that is defective, 
or he must return the whole demanding complete res- 
compensat°ion 0f titution of the price. It is otherwise where the several 
parts may be separated without injury. 

34!* The practices of forestalling, regrating, and engrossing, and of 
Illegal vrac- selling on Friday, after the hour of prayer, are all prohi- 
ticcs gal P bitedj though they are valid. 


CHAPTER IV. 

OF SHUFAA, OR PRE-EMPTION. 

1. Shufaa * or the right of pre-emption, is defined to 
be a power of possessing property which has been sold 
by paying a sum equal to that paid by the purchaser. 

2. Tfee right of pre-emption takes effect with regard to property 
sold, or parted with by some means equivalent to sale, 
but not with regard to property, the possession of which 
has been transferred by gift, or by will, or by^nhsri- 
tance ; unless the gift was made for a consideration, and 
the consideration was expressly stipulated; but pre- 
emption cannot be claimed where the donor has* received a consider- 
miion for his gift, sifth consideration not having been expressly stipula- 
ted. 

16 


Definition 

pre-emption. 


With, respect 
to what proper- 
ty it does and 
to what it does 
not take effect 
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3. The right of pre-emption takes effect with regard to property 
Add’t* whether divisible or indivisible ; but it does not apply 
rui*s 1 loua tp moveable property ; and it cannot take effect until 
> v after the sale is complete, as far as the interest of the 

seller is concerned. 


Not restricted 4 - The right of pre-emption may be claimed by all 

to any particu- descriptions of persons. There is no distinction made 
lai class. on acc0ull t 0 f difference of religion. 


5. All rights and privileges which belong to an or- 
q^nviieges of? nd dinary purchaser, belong equally to a purchaser under 

the right of pre-emption. 

6. TKfe following persons may claim the right of 
claim k °re*em y pre-emption m the order enumerated : a partner m the 
tionT pre ' emp * property sold, a participator m its appendages, and a 

neighbour. 


7. It is necessary that the person claiming the right, should declare 
Necessary his intention of becoming the purchaser, immediately 

forms to be ob- on hearing of the sale, and that he should, with the 
served. least practicable delay, make affirmation, by witness, 

of such his intention, either in the presence of the seller, or of the 
purchaser, or on the premises. 

8. The above preliminary conditions being fulfilled, the claimant 
Claim when of pre-emption is at liberty at any subsequent period 

preferable to prefer his claim to a Court of Justice.* 

9. The first purchaser has a right to retain the property until 
Rights of the he has received the purchase-money from the claim- 

first purchasex. ant by pre-emption, and so also the seller in a case 
where delivery may not have been made. 

10. Where an intermediate fiurchaser has made any improvements 
Rules where to ^he property, the claimant by pre-emption must 

the pioperty has either pay for their value, or cause them to be removed; 
ation rg whii alte n an< ^ w “ ere the property may have been deteriorated by 
the possession of the act of the intermediate purchaser, he (the claimant) 
the first purcha- may insist on a proportional abatement of the price ; 
ser * but where the deterioration has taken place without the 

instrumentality of the intermediate purchaser, the claimant by pre- 
emption must either pay the whole price, or resign his claim altogether. 


* Much difference of opinion prevails- as to this point. It seems equitable that there 
slXould'be some limitation of time to bar a claim <rf this nature ; otherwise a pui chaser 
may be kept m a contmual'state of suspence. Ziffer and Muhammad are of opinion 
(and such also is the doctrine according to one tradition of Abu Yusaf), that if the 
claimant causelessly neglect to advance his claim for a period exceeding one month, 
such delay shall amount^to a defe£kmce of his right ; but according to Abu Hanifa, 
and another tradition of Abu Yusaf, there is no limitation as to time This doctrine is 
maintained in the 3?atawa Aulumgin, in the Muhitu Saruakhsi and m the Hcday^p' 
and it sterns to be the most authentic and generally pievalent opinion But the com- 
piler of the Fatawa Aulumgin admits that decisions are given both ways. 
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11. But a claimant by pre-emption having obtained possession of^ 
Buies where and made improvements to property, is not entitled to 

has beenTmS com P ensation such improvements, if it should after- 
ved by the 1 " wards appear that the property belong to a third nerson. 
claimant by pre- He will, m this case, recdver the price from the seller 
appear to belong or from the intermediate purchaser (if possessidn had 
to a third per* been given), and he is at liberty to remove Ins im- 
8on * provements. 

12. Where there is a dispute between the claimant by pre-emption 
Where there is and the purchaser as to the price paid, and neither 

a dispute as to party have evidence, the assertion, on oath, of tne 
the price paid. purchaser must be credited; but where both parties 
have evidence, that of the claimant by pre-emption should be received 
in preference. 

13. There are many legal devices by which the right of pre-emption 

Le ai de s defeated. For instance, where a man fears 

by^ which™ 6 ! that his neighbour may advance such a claim, he can 
claim of pre- sell all his property with the exception of that part 
e^dedf may be immediately bordering on his neighbour’s ; and where he 
is apprehensive of the claim being advanced by a 
partner, he may, in the first instance, agree with the purchaser for some 
exhorbitant nominal price, and afterwards commute that price for 
something of an inferior value ; when, if a ciaimant, by pre-emption 
appear, he must pay the price first stipulated, without reference to 
the susequent commutation. 


CHAPTER V. 

OF GIFTS. 

1. A gift is defined to be the conferring of property 
without a consideration. 

2. Acceptance and seizin, on the part of the donee, are 
as necessary Is relinquishment on the part of the donor. 

3. A gift cannot be made to depend on a contingency* 
nor can it be referred to take effect at any future definite 
period. 

4. It is necessary that a gift should be accompanied by delivery 
of possession, and that seizin should take efiect^imme- 
eEin re r msite d diately, or > ^ a ^ a subsequent period, %■ desire of ffie 
lz q * donor. 

The thing 5 * Aggiffc cannot be madS of anything to be produced 
mmszn must be in ftituro ; although the means of its production may be 
Actually exist- i n the possession of the donee. The subject of ^he gift 
mg at e time. mug ^. ^ ao tualIy in existence at the time of the donation. 


Definition of 
gift. 

Essential con- 
ditions of. 


Cannot be 
made to take 
effect i 'ft 
futm'o* t 
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6. The gift of property which is undivided, and mixed with other 
. property, admitting at the* same time of division or 

gift 11 oT divisi- separation, is null and void, unless it be defined previous 
Lie property not to delivery ; for delivery of the gift cannot in that case 
valld * * be made without including something which forms no 
part of^the gift. ' 9 

Buies in case 7* In the case of a gift made to two or more donees, 
of two or more the interest of each donee must be defined either at the 
time of making the gift, or on delivery. 

8. A gift cannot be implied. It must be express and 
unequivocal, and the intention of the donor must be de- 
monstrated by his entire relinquishment of the thing 
given, and the gift is null and void where he continues 
to exercise any act of ownership over it. 

9. The cases of a house given to a husband by a wife, and of proper- 

„ ty given by a father to his minor child, form exceptions 

Exceptions. £ the above mle . 

10. A formal delivery and seizin are not necessary in the case of a 

Of seizin by gift to a trustee, having the custody of the article given, 

proxy. nor m the case of a gift to a minor. The seizin of the 

guardian in the latter case is sufficient. 

Of gift on a 11. A gift on a deathbead is viewed in the light of a 
deathbead. legacy, and cannot take effect for more than a third of 
Vide Wills, the property ; consequently no person can make a gift 

p 51 • of any part of this property on his deathbead to one of 

his heirs, it not being lawful for one heir to take a legacy without the 
consent of the rest. 


A gift must 
express, and 
must be entire- 
ly relinquished 
by the donor. 


Resumption 

admissible. 


12. A donor is at liberty to resume his gift, except in 
the following instances. * 


13. A gift cannot be resumed where the donee is a relation ; nor 
Except in cer- where anything has been received in return ; nor where 
tain cases. it has received any accession ; nor where it has come 
into possession of a second donee, or into that of the heirs of the 
first. 


14. Besides the ordinary species of gift, the law enumerates two 
Two peculiar contracts under the head of gifts, which however more 

kinds ot-gift. nearly resemble exchange or sale. They are technically 
termed Elba lit Iwaz, mutual gift, or gift for a consideration, and 
Elba ba shart ul Iwaz , gift on stipulation, or on promise of a 
consideration. a f r 

15. Hiba Ul Iwaz is said to resemble a sale in all its property ; tkT~ 
of nioa bzi same conditions attach to it, and the mutual seizin of 

the donees is not, in all cases, necessary. 
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16. Hiba ba shart %l Iwaz , on the other hand, is said to resemble a » 
Of Hiba ba sale in the first stage only ; that is, before the consi- 
sUrt Ui Iwaz . deration for which the gift is made has been received, 
and the seizin of the donor and donee is therefore a requisite condition. 


CHAPTER VI. 


OF WILLS. 


1. There is no preference shown to a written over a nuncupative 
Nuncupative will, and they are entitled to equal weight, whethef 

and leal wills the property which is the subject of the will be real 
equally valid. 0 r personal. * 

2. Legacies cannot be made to a larger amount than one-third 

of the testator’s estate without the consent of the 
Of legacies heirs> 


To an heir. 


3. A legacy cannot be left to one of the heirs with- 
out the consent of the rest. 


4. There is this difference between the property which is the subject 
Distinction of miieritance an <* that which is the subject of 
between proper- legacy. The former becomes the property of the 
ty acquired by heir by the mere operation of law ; the other does not 
by wSl ° e and become the property of the legatee until his consent 
shall have been obtained either expressly or impliedly. 

cede^ciamis^'of 5 * Tiae payment of legacies to a legal amount pre- 
inberitanee. cedes the satisfaction of claims of inheritance. 


And debts 
precede lega- 
cies. 

Acknowledg- 
ment of a debt 
to an heir. 


6. All the debts due by the testator must be liquida- 
ted before the legacies can be claimed. 

7. An acknowledgment of debt in favour of an heir 
on a deathbed resembles a legacy; inasmuch as it does 
not avail for more than a third of the estate. 


8. It is not necessary that the subject of the legacy should exist 
Of the sub- at the time of the execution of the will. It is sufficient 

ject of a legacy, for its validity that it should be m existence at the time 
of the death of the testator. 

9. The general validity of a will is not affected by its containing 
Of illegal pro- illegal provisions, but it will be carried into execution as 

visions far as it may be consistent with law. 

10. A person not being an heir at the time t>f the execution of the 
s e ial rule will, but becoming one previous to the death of the 

relative 1 to le- testato^ cannot take the legacy left 4o him by such will ; 
^tees font si person being an heir at the time of the execution, 

and becoming excluded previously to the testator’s death, can t|ke the 
legacy left to him by such will. 
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11. If a man bequeath property to one person, and subsequently 
A legacy may make a bequest of the same property to another m- 

be retracted by dividual, the first bequest is annulled ; so also if he sell 
implication. or gi ve the legacy to any other individual ; even though 
it may 1 have reverted to his 'possession before his death, as these acts 
amount to a retractation of the legacy. 

12. Where a testator bequeaths more than he legally can to several 
Rule in case legatees, and the heirs refuse to confirm his disposi- 

of excessive tion, a proportionate abatement must be made m all 
legacies. the legacies. 

13. Where a legacy is left to an individual, and subsequently a 
And of dif* l ar S er legacy to the same individual, the larger legacy 

ferent legacies to will take effect ; but where the larger legacy was prior 
the same person, to the smaller one, the latter only will take effect. 

14. A legacy being left to two persons indiscriminately, if one of 
And of the them die before the legacy is payable, the whole will 

same legacy to go to the survivor ; but if half was left to each of them, 
two individuals, the survivor will get only half, and the remaining moiety 
will devolve on the heirs ; so also in ' the case of an heir and stranger 
being left joint legatees. 

15. Where there is no executor appointed, the father or the 

. grandfather may act as executor, or in their default. 

Of executors. | heir eze0 utorS. 


Should ho 
Huhammadans. 


Cannot resign. 


16. A Muhammadan should not appoint a person of a 
different persuasion to be his executor, and such appoint- 
ment is liable to be annulled by the ruling power. 

17. Executor having once accepted cannot subse- 
quently decline the trust. 


18. Where there are two executors, it is not competent to one of 
Rule where them to act singly, except in cases of necessity, and 
there are two. where benefit to the estate must certainly accrue. 


CHAPTER VII. 

OF MARRIAGE, DOWER, DIVORCE, AND PARENTAGE. ^ 

Definition of 1- Marriage is defined to be a contract founded on 
the intention of legalizn>g generation. 

2, Proposal and consent are essential to a contract of 

Essentials of. mar ^ a g e> f 

3. The conditions are discretion, puberty, and freadom of the co^*-r 
* tracting parties. In the absence of the first condition, 

Conditions of. ^ con tract is void ab initio ; for a marriage cannot be 
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contracted by an infant without discretion, nor by a lunatic. In the 
absence of the two latter conditions the contract is voidable ; for the 
validity of marriages contracted by discreet minors, or slaves, is suspen- 
sive on the consent of their guardians or masters. It is also necessary 
that there should be no legal incapacity m the part of the vmmm ; 
that each party should know the agreement of the other ; that •there 
should be Witnesses to the contract, and that the proposal and Seeept- 
ance should be made at the same time and place, 

4. There are only four requisites to the competency of witnesses to 
Competency a marriage contract ; namely, freedom, discretion, 

of witnesses to. puberty, and profession of the Musalman faith. 

5. Objections as to character and relation* do not apply to wit* 
Special rules nesses in a contract of marriage as they do in other 

regarding them, contracts. 

6. A proposal may be made by means of agency, or 
be made S by ay by letter, provided there are witness to the receipt of 
agency, or by the message or letter, and to the consent on the part 
Ietter of the person to whom it was addressed. 

7. The effect of a contract of marriage is to legalize the mutual 
Effect of the enjoyment of the parties ; to place the wife under the 
contract dominion of the husband ; to confer on her the right of 

dower, maintenance,* and habitation ; to create between the parties, 
prohibited degrees of relation and reciprocal right of inheritance ; to 
enforce equality of behaviour towards all his wives on the part of the 
husband, and obedience on the part of the wife, and to invest the hus- 
band with a power of correction m cases of disobedience. 

Number of 8. A freeman may have four wives, but a slave can 
wives. have only two. 

9. A man may not marry his mother, nor bis grandmother, 
B tlon nor his mother-in-law, nor his step-mother, nor 

of prohibited 10 his step -grandmother, nor his daughter, nor his 
lations. grand-daughter, nor his daughter- in -law, nor his 

grand-daughter-in-law, nor *his step-daughter, nor his sister, nor 
his foster-sister, nor his niece, nor his aunt, nor his nurse. 

10. Nor is it lawful for a man to be married at the same time to 
Additional any two women who stand in such a degree of relation 

prohibitions, to each other, as that, if one of them had been a male, 
they could not have intermarried. 

11. Marriage cannot be contracted with a person who is a skve 
Of freemen the party ; but* the union of a freemtm with a slave, 

and slaves. not being his property, with the consent of the master 


* The mht of a wife to maintenance is expressly recognized * so much so, that if the 
^wwiband be absent, an a have not made any provision for his wife, the Law will cause 
itto be made out of his property ; and in case of divorce, the wife is entitled t% main- 
tenance during the poiiod of her probation. 
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of such slave, is admissible, provided he be not already married to a 
free woman. 


Of the reh- 12. Christians, Jews, and persons of other religions? 
gion o^the par- believing in one God, may be espoused by 
ties * ^ Muhammadans. 

13. Marriage will be presumed, in a case of proved* continual 
Presumption cohabitation, without the testimony of witnesses ; 
of marriage. but the presence of witnesses is nevertheless requisite 
at all nuptials. 

^ 14. A woman having attained the age of puberty, may contract 
Capacity to herself m marriage with whomsoever she pleases ,* and 
contract. ber guardian has no right to interfere if the match be 

equal. 

Right of guar- 15. If the match be unequal, the guardians have a 
dia » s * right to interfere with a view to set it aside. 

16. A female not having attained the age of puberty cannot lawfully 
wheie an m- contract herself in marriage without the consent of her 
fant contracts. guardians, and the validity of the contract entirely 
depends upon such consent. 

17. But in both the preceding cases the guardians 
Limitation. should interfere before the birth of issue. 


18. A contract of marriage entered into by a father or grandfather, 
Contract on behalf of an infant, is valid and binding, and the 
when dissoluble infant has not the option of annulling it on attaining 
by the parties, maturity ; but if entered into by any other guardian, 

the infant so contracted may dissolve the marriage on coming of age, 
provided that such delay does not take place as may be construed 
into acquiescence. 


19. Where there is no paternal guardian, the maternal kindred 
may dispose of an infant in marriage ; and in default 
• nifiiage! anS maternal guardians, the Government may supply 
their place. 


20. A necessary concomitant of a contract of marriage is dower, 
the maximum of which is not fixed, but the minimum 
Of dower. * s £ en dirms,* and it becomes due on the consumma- 
tion of the marriage (though it is usual to stipulate 
Minimum of. f or delay as to the payment of a part)' or on 
When due the death of either party or on divorce. 

Where n $ amount of dower Ins been specified, the woman 
Where no is entitled to receive a sum equal to the average rate of 
amount fixed dower granted to the females or her father’s family. 


* The value of the dirm is very uncertain The dirms, according to one account-* 
make about six shillings and eight pence steilmg. See note to Hamilton’s translation 
of the Hedaya, p 122, Vol I. 
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Whether 22. Where it may not have been expressed wheth« 
prompt or de- the payment of the dower is to be prompt or deferred, 
fened . n must be held that the whole is due on demand. 


23. It is a rule that whatsoever prohibited by reason^rof con- 

sanguinity is prohibited by reason of fosterage ; but 
tian o? U fcte- as far as marriage is concerned, there are one or two 
age and consan- exceptions to this rule : for instance, a man may 
guimty marry his sister’s foster-mother, or his foster-sister’s 

‘ , mother, or his foster-son’s sister, or his foster-brother's 

Exceptions. sister< 

24. A husband may divorce his wife without any misbehaviour on 
Of the rules her part, or without assigning any cause , but before 

of divorce the divorce becomes irreversible, according to the more 

approved doctrine, it must be repeated three times, and between each 
time the period of one month must have intervened, and m the inter- 
val, he may take her back either in an express or implied manner. 


25. A husband cannot again co-habit with his wife who has been 
Conditions three times irreversibly divorced, until after she shall 

precedent to have been married to some other individual and sepa- 
re-umon. rated from him either by the death or divorce ; but 

this is not necessary to a re-umon, if she have been separated by only, 
one or two divorces. 

26. If a husband divorce his wife on his deathbead, she is neverthe- 

Ofadeathbead less entitled to inherit, if he die before the expiration 
divorce of the term (four mouths and ten days) of probation, 

which she is bound to undergo before contracting a second marriage. 

27. A vow of abstinence made by a husband, and maintained in- 
What amounts violate for a period of four months, amounts to an 

to a divorce irreversible divorce * 


28. A wife is at liberty, with her husband’s consent, to pur- 
Of divorce chase from him her freedom from* the bonds of 

purchased marriage. 

29. Another mode of s^aration is by the husbands making oath, 
Another mode accompanied by an imprecation as to his wip s fidelity, 

of 'divorce. and if he in the same manner deny the parentage of 

the child of which she is then pregnant, it will be bastardized. 


• 30. Established impotency is also a ground for adnnt- 

of impotency. ^ n g a c j am to separation on the part of the wife. 


31. A child born six months after marriage is considers*! t oaU^ 
Rules iclative intents and purposes the offspring of the husbaiuT; 
to paientage so also a child born within two years after the death of 


her husband or afterj divorce. 


There is recognized a species of reversible divorce, which is effected by the husband 
cornuai mg his wife to any member of his mother, or some other relation prohibited to 
him which must be expiated by emancipating a slave, by alms, or by fasting. Tins 
divoice is technically termed Zdiar.— Hedaya, Book IV, Clup IX. 
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rjr P llrat born child of a man’s female slave is conmdemi hi * 
**fiw„i* ?*. tile °^P riI1 S? provided he claim the parentage, hut ia*t 
ehMi'm 1 cl u otherwise ; but if after his having claimed the p&tvu- 
t»nj4e tfUvc. tage of one, the same woman bear another cb to }dm, 
trie pare«< tti ge of that other will be established without ai l£ Haim tn 
part 

33. If a man acknowledge another to be his son, and there he 
of fteknow- nothing which obviously renders it impossible that 
lodgment o i such relation should exist between them, the parentage 

p.u outage, will be established. 
r> 


* CHAPTER VIII. 

OF GUARDIANS AND MINORITY. 

1. All persons, whether male or female, are considered minors 
Term of mmoi- until after the expiration of the sixteenth year unless 
lt * symptoms of puberty appear at an earlier period. 

% There is a sub-division of the state of minority, though not so 

Sub-di vision minute as in the Civil Law, the term minor being 
cf ^ used indiscriminately to signify all persons under the 

age of puberty , but the term Sabi is applied to persons in a state of 
infancy, and term Mur ah ik to those who have nearly attained puberty.* 

Of their privi- 3. Minors have not different privileges at different 

stages of their minority, as in the English Law.t ~ 

of guardians. 4. Guardians are either natural or testamentary. 

5. There are also near and remote. Of the former description are 
, t fathers and paternal grandfathers and their executors 
ie same. an( j the executors of such executors. Of the latter 

description are the more distant paternal kindred, and their guardian- 
ship extends only to matters connected with the education and 
marriage of their wards. 

* The great distinction was therefore into majois and minors; but minors were 
again sub-divided into JPabercs and Impubeies , and Impubews again underwent a sub-di- 
vision into Infantes and “ hnpuheres ” — Summary of Taylor’s Roman Law, p, 124 In the 
Muhammadan Law a person after attaining majority is termed Shab till the age of 
thnty-four yeats, he is termed Kohal until the age of fifty-one, and Sheikh? for the 
remainder of his life. 

1 The ages of male and female are different for different purposes. A male at twelve 
n?ay take the oath of all allegiance ; at fourteen is at years of discretion, and 
therefoie may consent or disagree to marriage, may choose lus guardian, and, if his dis- 
cretion be actually pioved, may make Ins testament of Ins personal estate ; and seventeen 
may be an executoi, and at twenty-one is at his own disposal, and may alienate his 
lands, goods, and chattel 13 - A female also at seven years of jxg& may be betiothed or 
given in man urge , at nine is entitled to a dower ; at twelve ^is^at years of maturity, 
and therefore may consent oi disagree to marriage, and, if pfoved to have sufficieiz^' 
discretion, jnay bequeath her personal estate ; at fourteen is at years of legal discretion 
and may choose a guardian , at seventeen may be executress ; and at twenty-one may 
dispose of herself and her lands, —See Blackstone’s Com. Vol, I, p. 463. 
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6. The former description of guardians answers to the term of 
Powers of near in the Civil Law, and of manager m the Bengal Code 

guardians 0 f Regulations ; having power over the property of a 
minor fq r * purposes beneficial to him ; and m their default this power 
* oes not vest in the remote guardians, but devolves on tSe ruling 
authority. • 

7. Maternal relations are the lowest species of guardians, as their 
Guardianship ri o^ t of ^ guardianship for the purposes of education 

of maternal re- and marriage takes effect only where thei*e may be no 
lations. paternal kindred nor mother. 

8. Mothers have the right (and widows durante viduitate) to the 
Duration of custody of their sons untih they attain the age of 

mother’s eon- seven years, and of their daughters until they attain the 
troL age of puberty. 

Special rules. The mother’s right is forfeited by marrying a 

stranger, but reverts on her again becoming a widow. 

10. The paternal relations succeed to the right of guardianship, for 
Right of the the purposes of education and marriage in proportion 

paternal rela- to the proximity of their claims to inherit the estate 
tl0ni * of the minor. 

11. Necessary debts contracted by any guardian for the support 
Of necessary or education of his ward must be discharged by him 

on his coming of age. 

1ft A minor is not competent sui juris to contract marriage, to 
Dvsquahfica- pass a divorce, to manumit a slave, to make a loan, or 
tions of a minor, contract a debt, or to engage in any other transaction 
of a nature not manifestly for his benefit, without the consent of his 
guardian. 

Competency 13. But he may receive a gift, or do any other act, 
of which is manifestly for his benefit. 

14. A guardian is not at liberty to sell the immoveable property of 
of hi a im- his ward, except under seven circumstances, viz., 1st, 
moveable pro- where he can obtain double its value ; 2ndly, where the 

perty. minor has no other property, and the sale of it is abso- 

lutely necessary to his maintence ; 3rdly, where the late incumbent died 
in debt which cannot be liquidated but by the sale of such property ; 
4thly, where there are some general provisions in the will which cannot 
be carried into effect without such sale ; 5thly, where the produce of 
the property is not sufficient to defray the expenses of keeping ft ; 

where the property may be m danger of being destroy- 
Exceptions ec j . ythly, where it has been usurped, and the guardian 
has reason to fear that there is no chanceof fair restitution. 

>15, Every contract entered into by a near guardian on behalf and 

Of his perso- for the benefit of the minor, and every contract entered 
naipioperty. into by a minor 1 with the advice and consent of his near 
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guardian, as far as regards his personal property, i» 
* valid and binding upon him, provided there bo no cir- 
cumvention or fraud on the face of it. 


16. MViois are civilly responsible for any intentional dan ige or irr 
jury done by them to the property or interests « vf others 
* though they are not liable m criminal ma^^istore- 
\i! Union or to the ultwmm supplicinm , but they are liable to dis- 
cretionary chastisement and correction. 


CHAPTER X. 

OF ENDOWMENTS, 

1 An endowment signifies the appropriation of property to the 
Definition of service of God ; when the right of the appropriator 
an endowment becomes divested, and the profits of the property so 
appropriated are devoted to the benefit of mankind. 

%. An endowment is not a fit subject of sale, gift, or inheritance ; 
Rules relative and if the appropriation is made in extremis , it takes 
to effect only to the extent of a third of the property of 

the appropriator. Undefined property is a fit subject of endowment. 

3. Endowed property may be sold by judicial authority, when the 
Sale of— -when sale may be absolutely necessary to defray the expense 
allowable. of repairing its edifices or other mdispensible purposes, 

and where the object cannot be attained by farming or other tem- 
porary expedient. 

4 Jn case of the grant of an endowment of an individual with rever- 

Giant of—to s * on P 00r ? it is not necessary that the grantees 

a pei son not m specified shall be m existence at the time. For instance, 
existence. if the grant be made in the name of the children of A 

with reversion to the poor, and A should prove to have no children, 
the grant would nevertheless be valid, and the profits of the endow- 
ment will be distributed among the poor. * 

5 The ruling power cannot remove the superintendent of an en- 

dowment appointed by the appropriator, unless on proof 
ent of-^t^re- °f misconduct ; nor can the appropriator himself re- 
movable quam- move such person, unless the liberty of doing so may 
tint Sebme k&ve been specially reserved to him at the time of his 
* making the appropriation. 

6. Where the appropriator of an endowment may not have made 
Of the sucees- any express provision as to who shall succeed to the 
fcl01lt0 office'" of superintendent on the *d|ath of the person 

nominated by himself, and he may not have left an executor,, suflto* 
superintendent may, on his deathbed, appoint his own successor, 
subject to the confirmation of the ruling power* 
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7. The specific property endowed cannot be exchanged for^f^er 
Rules relative Property unless a stipulation to his effect may have been 

to the manage- made by the appropriate*, or unless circumstances shoffid 
ment of render it impracticable to retain possession of the parti- 

cular property, or unless manifest advantage be derivable ^from tha 
exchange ; nor should endowed lands be formed out on terms „xhfenor to 
their value, nor for a longer period than three years, except Vhen cir- 
cumstances render such measure absolutely necessary to the preser- 
vation of the endowment. 

8. The injunctions of the appropriator should be observed except 

in the following cases : If he stipulate that the super- 
the wiii n oT the intendent shall not be removed by the ruling autho- 
founder may be rities, such person is nevertheless removable by them 
contravened 0 n proof of misconduct. If he stipulate that the 
appropriated lands shall not be left out to farm for a longer period 
than one year, and it be difficult to obtain a tenant for so short a 
period, or, by making a longer lease, it be better calculated to 
promote the interests of the establishment, the ruling authorities 
are at liberty to act without the consent of the superintendent 
If he stipulate that the excess of the profits be distributed among 
persons who beg for it in the mosque, it may nevertheless be 
distributed in other places and among the necessitous, though not 
beggars. If he stipulate that daily rations of food be served out 
to the necessitous, the allowance may nevertheless be made in 
money. The ruling authorities have power to increase the sala- 
ries of the officers attached to the endowment, when they appear 
deserving of it, and the endowed property may be exchanged, when 
it may seem advantageous, by order of such authorities , even 
though the appropriator may have expressly stipulated against an 
exchange. 

9. Where an appropriator appoints two persons joint superin- 

f two tenderi ts, it is not competent to either of them to 
*uperi n°t end** act separately ; but where he himself retains a moiety 
ents, of the superintendence, associating another individual, 

he (the appropriator) is at liberty to act singly and of his own 
authority in his self-created capacity of joint superintendent. 

- i0 Where an appropriation has been made by the ruling power, 
from the funds of the public treasury, for public pur- 
Gciierai rule p 0ges without any specific nomination, the superm- 
private endow- tendence should be entrusted to some person most 
mentB deserving iu point of learning ; but in private a ppro- ^ 

pnations, with the exceptions above mentioned^ the injunctions oi 
the founder should be fulfilled. 
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Mahomedan Law, Chapters III — V and 
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3872; Act I of 1877. 

The Indian Penal Code 7 Act XLV ot\ 
I860), the whole of Chapters 1 — 5 and 
such portions of Chapters G — 23 as do not 
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Code of Criminal Procedure (Act X of 
1882) except Parts 5, 8, and Chapters 38— 
40, 42 — 43 , and 40. 

Best’s Principles of the Law of Evi- 
dence, Introduction, Book I and Book IV 
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33, 35 — 37, 40-43, 45—47; The Evi! 
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Mitakshara, Chapter I, Sections I — V, 
Chapter II, Sections I — X ; Dayabhaga 
Chapters I, II, Y, XI ; May He’s Hindu 
Law and Usage, omitting Chapters 1—4 
6 — 7, 11 — 12, 13, 20, and 21 ; Jogmdra- 
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Note. — In the list of text-books for the B. L. Examination when 
any Act is named, it is to be understood to mean that Act with all 
subsequent amendments. 



